California

People v. Watson, 24 Cal.Rptr.3d 576, Review Granted, Previously published at: 125 Cal.App.4th 700, (Cal.Const. art. 6, s 12; Cal. Rules of Court, Rules 28, 976, 977, 979),, Cal.App. 2 Dist., Dec 20, 2004.
Note: This decision has been given a red flag.
Background: After he was transferred from state prison to state hospital, defendant allegedly committed a battery and entered a no contest plea in the Superior Court, San Luis Obispo County, No. F340614, Barry T. Labarbera, J., to battery by a prisoner. Defendant appealed. 

Holdings: On denial of rehearing, the Court of Appeal, Yegan, J., held that: 

(1) defendant's claim was cognizable on appeal despite his plea of no contest to the charge, and 

(2) defendant, after his transfer to state hospital, was not "confined in a state prison" within meaning of statute proscribing battery by a prisoner.

Reversed.
Florida

Colbert v. Department of Health, 890 So.2d 1165, 30 Fla. L. Weekly D56, Fla.App. 1 Dist., December 23, 2004.
Background: State Department of Health (DOH) entered final order that imposed administrative fine and special conditions of probation on physician for violations of state Medical Practice Act. Physician appealed.

Holding: The District Court of Appeal, Ervin, J., held that physician did not violate rule requiring physicians to keep sufficiently detailed written medical records to clearly demonstrate why apparently indicated course of treatment was not taken.

Affirmed in part, reversed in part, and remanded.
· District Court of Appeal's review standard over an agency's interpretation of law is that of clearly erroneous; interpretation will be upheld if the agency's construction falls within the permissible range of interpretations.
· If agency's interpretation of a law conflicts with the plain and ordinary intent of the law, judicial deference need not be given to it.
Hawaii

Kinkaid v. Board of Review of City and County of Honolulu, 106 Hawai'i 318, 104 P.3d 905, Hawai'i, Oct 08, 2004.
Background: Taxpayers sought judicial review in the circuit court after the Board of Review of the City and County of Honolulu affirmed taxpayers' real property tax assessments. The Circuit Court, First Circuit, Gary W.B. Chang, J., dismissed taxpayers' appeal for lack of jurisdiction. Taxpayers appealed. 

Holding: The Supreme Court, Nakayama, J., held that Tax Appeal Court had exclusive jurisdiction over taxpayers' appeal.

Affirmed.
· To determine whether claimant in administrative proceeding has right to judicial review in circuit court, claimant must establish at the outset that decision or order sought to be reviewed originates with an "agency" as defined under Hawaii Administrative Procedures Act (HAPA).
· To determine whether claimant in administrative proceeding has right to judicial review in circuit court, proceeding that resulted in unfavorable agency action must have been a "contested case" hearing, which is a hearing required by law and which determined rights, duties, and privileges of specific parties, agency's action must represent final decision and order or preliminary ruling such that deferral of review would deprive claimant of adequate relief, claimant must have followed applicable agency rules and thus been involved in contested case, and claimant's legal interests must have been injured.
T-Mobile USA, Inc. v. County of Hawaii Planning Com'n, 106 Hawai'i 343, 104 P.3d 930, Hawai'i, Jan 11, 2005.
Background: Communications company challenged county planning commission's decision requiring company to obtain special permit for stealth antenna in connection with its development of wireless communication network. The Circuit Court, Third Circuit, Riki May Amano, J., affirmed commission's decision, and company appealed. 

Holdings: The Supreme Court, Moon, C.J., held that: 

(1) garage and 23.5-foot chimney attached to farm residence, designed to conceal antenna, were not permitted uses under statute governing agricultural land use, but 

(2) garage and chimney were permitted "communications equipment building" under statute, and thus county special permit was not required.

Judgment of district court reversed.
· Review of a decision made by the circuit court upon its review of an agency's decision is a secondary appeal; standard of review is one in which the Supreme Court must determine whether the circuit court was right or wrong in its decision, applying the pertinent statutory standards to the agency's decision.
· On Supreme Court's review of a circuit court's decision reviewing an agency's decision, the agency's conclusions of law are reviewed de novo.

Idaho

Edwards v. Independence Services, Inc., 140 Idaho 912, 104 P.3d 954, Idaho, Dec 15, 2004.
Background: Claimant filed application for unemployment insurance benefits. The Industrial Commission, R.D. Maynard, Chairman, denied application, and claimant appealed. 

Holding: The Supreme Court, Trout, J., held that claimant left employment voluntarily without good cause connected to employment.

Affirmed.
· Substantial and competent evidence is relevant evidence that a reasonable mind might accept to support a conclusion.
Huyett v. Idaho State University, 140 Idaho 904, 104 P.3d 946, 195 Ed. Law Rep. 319, 22 IER Cases 496, Idaho, Dec 07, 2004.
Background: Coach at state university filed breach of employment contract claim. The District Court of the Sixth Judicial District, Bannock County, N. Randy Smith, J., entered summary judgment for university, and coach appealed. 

Holding: The Supreme Court, Schroeder, C.J., held that state university did not have either apparent or actual authority to enter into multi-term employment contract with head coach.

Affirmed.
· Administrative rules and regulations are traditionally afforded the same effect of law as statutes.

Illinois

Champaign-Urbana Public Health Dist. v. Illinois Labor Relations Bd., 354 Ill.App.3d 482, 821 N.E.2d 691, 290 Ill.Dec. 379, 176 L.R.R.M. (BNA) 2624, Ill.App. 4 Dist., Dec 13, 2004.
Background: Labor union filed petition to be certified as the representative of certain public health employees in public health district. The Illinois Labor Relations Board certified labor union as the exclusive representative of the employees. Public health district appealed. 

Holdings: The Appellate Court, Turner, J., held that: 

(1) the Appellate Court had jurisdiction to review the Labor Relations Board's certification of labor union as the exclusive representative of certain public health employees; 

(2) public health district had standing to raise issues on appeal; and 

(3) the Labor Relations Board's "emergency rules" to implement statutory changes to determine whether a majority of employees favored collective representation did not comply with the provisions of the Illinois Administrative Procedure Act, and thus the rules were invalid.

Reversed and remanded.
· In adopting rules, administrative agencies must comply with the public-notice and comment requirements set forth in the Procedure Act.
· Unless an administrative agency rule conforms with the public notice and comment requirements, it is not valid or effective against any person or party and may not be invoked by an administrative agency for any purpose.
· The existence of an emergency, for the purpose of implementing an emergency rule, is primarily a matter of administrative agency discretion, yet courts are not conclusively bound by an agency's determination that an emergency exists.
Indiana

Patrick v. Miresso, 821 N.E.2d 856, Ind.App., Jan 31, 2005.
Background: Motorist brought negligence action against police officer and city to recover for losses sustained following traffic accident with police officer's cruiser that occurred when officer entered intersection against a red traffic light. The Superior Court, Lake County, Diane Kavadias Schneider, J., denied officer's and city's motion for summary judgment. Officer and city appealed. 

Holding: The Court of Appeals, Crone, J., held that statute imposing a duty upon driver of an emergency vehicle to drive with due regard for the safety of all persons would govern over statute granting immunity to government employee enforcing a law within the scope of employment.

Affirmed and remanded.
· General statutes or rules do not overrule or supersede specific provisions in statutes or rules unless it is clear there was an intent to do so.
Kansas

Trees Oil Co. v. State Corp. Com'n, 279 Kan. 209, 105 P.3d 1269, Kan., Feb 18, 2005.
Background: Minority working interest owner in gas and oil wells sought review of Kansas Corporation Commission's (KCC) order granting unitization and unit operation of waterflood unit. The District Court, Haskell County, Tom R. Smith, J., affirmed the order. Minority owner appealed. 

Holdings: The Supreme Court held that: 

(1) as a matter of first impression, a "pool," for purposes of the unitization act, included commingled oil and gas well formations which constituted a single and separate natural reservoir characterized by a single pressure system, so that production of petroleum from one part of the pool affected the reservoir pressure throughout its extent; 

(2) unit participation factors or percentages assigned to minority working interest owner fairly and equitably valued minority owner's acreage; and 

(3) inclusion of minority working interest owner's tracts in oil and gas unit was necessary to protect correlative rights.

Affirmed.
· The appellate court exercises the same review of the agency's action as does the district court.
· The appellate court must accept as true the evidence and all inferences to be drawn therefrom which support or tend to support the findings of the trial court which reviewed the agency's decision.
· The appellate court, when reviewing an agency's decision, is to disregard any conflicting evidence or other inferences which might be drawn therefrom.
· A rebuttable presumption of validity attaches to all actions of an administrative agency and the burden of proving arbitrary and capricious conduct lies with the party challenging the agency's action.
· The interpretation of a statute by an administrative agency charged with the responsibility of enforcing that statute is entitled to judicial deference.
· If there is a rational basis for the agency's interpretation of a statute, it should be upheld on judicial review.
· The determination of an administrative body as to questions of law is not conclusive and, while persuasive, is not binding on the court.
Louisiana

State ex rel. Department of Social Services v. Baha Towers Ltd. Partnership, 891 So.2d 18, 2004-0578 (La.App. 4 Cir. 12/1/04), La.App. 4 Cir., December 01, 2004.
Background: Department of Social Services (DSS), as former tenant, brought action against landlord, seeking return of rent payments made after DSS vacated the building. Landlord reconvened against DSS and brought third-party complaint against Division of Administration (DOA) and two DOA employees. DOA and the employees filed dilatory exception of prematurity, alleging administrative appeal had not concluded. The Civil District Court, Orleans Parish, No. 2002-18020, Division D, Lloyd J. Medley, J., granted the exception. Landlord appealed.

Holding: The Court of Appeal, Edwin A. Lombard, J., held that landlord's claims against Division of Administration and two DOA employees, relating to cancellation of Department of Social Services' lease of office space and procurement of alternative office space, involved a controversy between the State and a contractor, and thus, landlord was required under Procurement Code to exhaust administrative remedies before petitioning for judicial review.

Affirmed.
· Generally, the person aggrieved by an agency's action must exhaust all administrative remedies before being entitled to judicial review.
Mississippi

Titan Tire of Natchez, Inc. v. Mississippi Com'n on Environmental Quality, 891 So.2d 195, Miss., December 02, 2004.
Background: Tire company appealed decision of the Mississippi Commission on Environmental Quality which found company in violation of its National Pollutant Discharge Elimination System (NPDES) permit and issued fine. The Chancery County, Hinds County, Denise Owens, Chancellor, affirmed. Company appealed.

Holdings: The Supreme Court, Cobb, P.J., held that:

(1) substantial evidence supported Commission's decision;

(2) decision was not arbitrary and capricious;

(3) Commission did not act outside its power; and

(4) company failed to demonstrate that Department of Environmental Quality violated company's equal protection rights.

Affirmed.
· When an agency interprets a statute that it is responsible for administering, the court must defer to the agency's interpretation so long as the interpretation is reasonable; rather than applying its own interpretation when the applicable statute is silent or ambiguous regarding a specific question, the court determines whether the agency's interpretation was reasonable.
· The reviewing court is concerned only with the reasonableness of an administrative order that interprets a statute that it is responsible for administering, not its correctness.
· The burden of proof rests with the party challenging the actions of an administrative agency.
· “Substantial evidence” is something more than a mere scintilla of evidence or something less than a preponderance of the evidence but more than a scintilla or glimmer.
· A factor to be considered when determining whether an agency's order was appropriate is whether the order was arbitrary or capricious.
· An agency's action is “arbitrary and capricious” if the agency entirely failed to consider an important aspect of the problem, or provided a reasoning that was inconsistent with the evidence presented.
· The Supreme Court gives great deference to the administrative agency in interpreting its own regulations.
Montana

Wombold v. Associates Financial Services Co. of Montana, Inc., 325 Mont. 290, 104 P.3d 1080, 2004 MT 397, Mont., Dec 30, 2004.
Background: Mortgagors brought action against licensed lender, alleging illegal lending practices in violation of Consumer Loan Act (CLA), with respect to first mortgage and second mortgage loans. The action was certified as class action, with subclasses. The District Court, Eighth Judicial District, Cascade County, Julie Macek, J., granted partial summary judgment for named plaintiffs and their subclass, finding private right of action under CLA and finding points charged by lender violated CLA, but denied named plaintiffs' motion to declare loans void, and certified the partial summary judgment for immediate appeal. Cross-appeals were taken. 

Holdings: The Supreme Court, John Warner, J., held that: 

(1) the Consumer Loan Act confers a limited implied private right of action on borrowers, and 

(2) points that licensed lender charged on first mortgage and second mortgage loans did not constitute authorized charges for "interest" under Consumer Loan Act.

Affirmed.
· Interpretation of a law by an agency charged with its enforcement is entitled to deference.

Woods v. Burlington Northern and Santa Fe Ry., 324 Mont. 151, 104 P.3d 1037, 2004 MT 332, Mont., Nov 23, 2004.
Background: Widow of railroad employee, who was killed when hy-rail vehicle on which he was working was struck by oncoming train, brought action against railroad under the Federal Employers' Liability Act (FELA). The District Court, First Judicial District, County of Lewis and Clark, Dorothy McCarter, J., denied widow's motion for partial summary judgment on the issue of negligence per se and, after jury returned verdict finding employee to have been 50% negligent, entered judgment in favor of widow. Widow appealed. 

Holdings: The Supreme Court, Patricia O. Cotter, J., held that: 

(1) co-worker's violation of limits set forth in track warrant, thereby resulting in the collision with oncoming train, constituted a violation of Federal Railroad Administration (FRA) regulations, such that railroad was negligent per se, and 

(2) co-worker's violation of FRA regulations precluded railroad's use of defense of contributory negligence.

Reversed and remanded.
· When more than one interpretation of a regulation is possible, in order to promote justice and give effect to the purpose of the regulation, the Supreme Court will reject an interpretation that leads to an unreasonable or absurd result in favor of another that leads to a reasonable result.
New Mexico

Callahan v. New Mexico Federation of Teachers-TVI, Albuquerque TVI Faculty Federation Local No. 4974 AFT, NMFT, 136 N.M. 731, 104 P.3d 1122, 176 L.R.R.M. (BNA) 2670, 2005-NMCA-011, N.M.App., Jan 06, 2005.
Background: Labor union members, whose grievances stemming from termination of employment at public technical and vocational school were dismissed by labor unions, brought action against unions, alleging several claims, including breach of collective bargaining agreement and breach of duty of fair representation. The District Court, Bernalillo County, Susan Conway, D.J., granted unions' motion to dismiss. Members appealed. 

Holdings: The Court of Appeals, Kennedy, J., held that: 

(1) while labor unions did not have initial duty to act on behalf of members in grievance proceeding, unions did have duty to fairly and adequately represent members' interests once unions began representation; 

(2) members were not required to exhaust administrative remedies by filing claims against unions with school's labor relations board before filing civil action; 

(3) members stated cause of action against unions for breach of fiduciary duty to represent members fairly; 

(4) members, as third-party beneficiaries of collective bargaining agreement (CBA), could bring claim against unions concerning breach of members' right under CBA to arbitration hearing; and 

(5) national labor union could be considered a party to CBA, and thus national union was not entitled to be dismissed as a party.

Reversed.
· Unless the available legal or statutory administrative remedies are inadequate, a plaintiff generally must exhaust all administrative remedies before filing a claim in court for relief.
New York

J. Bruno Sons, Inc. v. Martinez, 15 A.D.3d 485, 790 N.Y.S.2d 502, 2005 N.Y. Slip Op. 01197, N.Y.A.D. 2 Dept., Feb 14, 2005.
Background: Motorist brought article 78 proceeding to review determination of Department of Motor Vehicles which confirmed findings of an ALJ that motorist violated traffic laws and imposed a penalty. 

Holding: The Supreme Court, Appellate Division, held that substantial evidence supported finding that motorist operated overweight vehicle without permit.

Determination confirmed.
· Judicial review of a determination rendered by an administrative body after a hearing is limited to whether that determination is supported by substantial evidence upon the entire record.
· The courts, when reviewing decision by administrative agency, may not weigh the evidence or reject the choice made by the agency where the evidence is conflicting and room for choice exists.
North Carolina


James v. Bartlett, 359 N.C. 260, 607 S.E.2d 638, N.C., Feb 04, 2005.
Background: Candidates appealed election protests. The Superior Court, Wake County, Henry W. Hight, Jr., J., entered order granting summary judgment in favor of defendants, and entered orders affirming denials of candidates' election protests. Plaintiffs appealed. 

Holding: The Supreme Court, Wainwright, J., held that State Board of Elections improperly counted provisional ballots cast outside voters' precincts of residence.

Reversed and remanded.
· Procedural rules of an administrative agency are binding upon the agency which enacts them as well as upon the public.

Mayo v. North Carolina State University, 608 S.E.2d 116, 195 Ed. Law Rep. 366, N.C.App., Feb 15, 2005.
Background: Former state university employee filed petition seeking judicial review of university decision finding that debt university claimed employee owed as result of a salary overpayment was valid. The Superior Court, Wake County, Donald W. Stephens, J., reversed university's decision, but held employee was not entitled to return of either $500 check he tendered or any tax refund garnished from him. University appealed and employee cross-appealed. 

Holdings: The Court of Appeals, Bryant, J., held that: 

(1) under clear and unambiguous language of employment agreement, employee was to be paid in 12 monthly installments for his service as a nine-month, academic year, tenured faculty member and, thus, parol evidence could not be introduced to explain additional, unwritten terms under which university claimed employee was overpaid,and 

(2) university was not entitled to retain tax refund garnished from employee or amount that employee tendered by check.

Affirmed in part; reversed in part.
· When a petitioner alleges that an administrative agency's decision is based upon an error of law, the superior court must undertake a de novo review.
· Under the de novo standard of review, a trial court considers the matter anew and freely substitutes its own judgment for the administrative agency's.
· Where a petitioner alleges that an administrative agency's decision is unsupported by substantial evidence in the record or is arbitrary and capricious, the superior court must review the whole record to determine if the agency's decision is supported by substantial evidence.
· When the Court of Appeals reviews appeals from superior court either affirming or reversing the decision of an administrative agency, its scope of review is twofold, and is limited to determining: (1) whether the superior court applied the appropriate standard of review and, if so, (2) whether the superior court properly applied this standard.
· The Court of Appeals' obligation to review a superior court order for errors of law can be accomplished by addressing the dispositive issues before the administrative agency and the superior court without examining the scope of review utilized by the superior court and remanding the case if the standard of review utilized by the superior court cannot be ascertained.
North Dakota

In re Beckler, 692 N.W.2d 483, 2005 ND 33, N.D., Feb 16, 2005.
Background: Workers' compensation claimant filed a reapplication for disability benefits. The Workforce Safety and Insurance denied the reapplication. Claimant appealed. The District Court, Burleigh County, South Central Judicial District, Bruce A. Romanick, J., affirmed. Claimant appealed. 

Holdings: The Supreme Court, Neumann, J., held that: 

(1) a preponderance of the evidence supported finding that claimant did not sustain actual wage loss that was caused by a significant change in his medical condition, and 

(2) the district court's denial of claimant's motion to supplement the record on appeal from agency decision was not an abuse of discretion.

Affirmed.
· The Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.
· The Supreme Court exercises restraint in deciding whether the agency's findings of fact are supported by a preponderance of the evidence, and it does not make independent findings or substitute its judgment for that of the agency.
· When reviewing an agency decision, the Supreme Court decides only whether a reasoning mind reasonably could have decided the agency's findings were proven by the weight of the evidence from the entire record.
· Questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.
· An appeal of an administrative agency decision to the district court invokes that court's appellate jurisdiction.
Oklahoma

Individual Self-Insured Guar. Fund Bd. v. Reno, 104 P.3d 1139, 2005 OK CIV APP 4, Okla.Civ.App. Div. 3, Dec 10, 2004.
Background: Individual self-insured guaranty fund sought review of Workers' Compensation Court's (WCC) order, Jerry L. Salyer, J., denying fund's motion to dismiss it from medical provider's action against claimant for payment. 

Holding: The Court of Civil Appeals, Carol M. Hansen, J., held that claimant was required to exhaust administrative remedies for his claim against fund prior to having fund joined in court action.

Vacated and remanded.
· Judicial review should not take place until administrative remedies are exhausted.
· Judicial review prior to exhaustion of administrative remedies is permissible when administrative remedies are inadequate, e.g. when such remedies are unavailable, ineffective or futile to pursue.
· The exhaustion of administrative remedies rule is designed to allow administrative bodies to perform their statutory functions free from premature and unnecessary interference by preliminary court litigation.
Pennsylvania

Johnson v. Johnson, 864 A.2d 1224, 2004 PA Super 482, Pa.Super., Dec 21, 2004.
Background: After the parties divorced, former husband filed a motion for modification of the "alimony" order that scheduled former husband's payments on equitable distribution debt owed to former wife. The Court of Common Pleas, Clinton County, Civil Division, No. 855-83, Saxton, J., granted the motion and authorized the county domestic relations office to attach 40% of former husband's income as payment towards the equitable distribution debt. Former wife appealed. 

Holdings: The Superior Court, No. 665 MDA 2004, Popovich, J., held that: 

(1) the trial court had jurisdiction to entertain former husband's petition for special relief, and 

(2) order granting former husband's petition for special relief, which modified husband's payments due under equitable distribution order, was an abuse of discretion.

Reversed.
· The question of whether a tribunal had jurisdiction to entertain a matter presents an appellate court with a pure question of law; as such, the Superior Court's standard of review is de novo, and its scope of review is plenary.
South Dakota

In re Application of Benton, 691 N.W.2d 598, 2005 SD 2, S.D., Jan 05, 2005.
Background: Applicant appealed decision of the Board of Medical and Osteopathic Examiners denying her application for a paramedic license. The Circuit Court, First Judicial Circuit, Brule County, Boyd L. McMurchie, J., affirmed the Board's decision. Applicant appealed. 

Holdings: The Supreme Court, Zinter, J., held that: 

(1) the Board complied with provision of Administrative Procedures Act requiring an agency decision to include findings of fact and conclusions of law, and 

(2) the Board's conclusion that applicant did not meet her burden of proving good moral character was not arbitrary and capricious.

Affirmed and remanded.
· A decision of an agency may be reversed or modified if the decision was an abuse of discretion or clearly unwarranted exercise of discretion.
Texas

Hartford Cas. Ins. Co. v. State, 159 S.W.3d 212, Tex.App.-Austin, Feb 17, 2005.
Background: State brought action against currency exchange, its owners, and exchange's surety to collect administrative penalty imposed without notice to surety and opportunity for hearing. The 345th Judicial District Court, Travis County, Margaret A. Cooper, J., ruled that the state could collect the penalty from the surety. It appealed. 

Holding: The Court of Appeals, Bea Ann Smith, J., held that the surety had procedural due process right to notice and opportunity for hearing on Banking Commissioner's discretionary decision to collect penalty from bond proceeds, and, thus, the due process guarantees were implied in statute stating that the penalty may be paid and collected from the proceeds of a bond.

Reversed and rendered.
· Questions of procedural due process require an analysis of (1) whether the plaintiff has a constitutionally protected property or liberty interest at stake, and (2) if so, what process is due to sufficiently protect that interest.

Reliant Energy, Inc. v. Public Utility Com'n of Texas, 153 S.W.3d 174, Tex.App.-Austin, Dec 16, 2004.
Background: Utility Commission initiated a generic proceeding to determine issues common to transmission and distribution utilities (TDUs). After a contested case proceeding, the Commission set an order setting rates for specific electric utility, and electric utility and other intervening parties appealed. The District Court, Travis County, 261st Judicial District, F. Scott McCown, J., found that one of the Commission's findings was an advisory opinion, but otherwise affirmed the Commission. Electric utility and other parties appealed. 

Holdings: On motion for rehearing, the Court of Appeals, David Puryear, J., held that: 

(1) evidence was sufficient to support finding that overfunded amounts in electric utility's retirement plan should not be included in utility's rate base; 

(2) Commission did not abuse its discretion by allowing TDU to include in its rate base amount it anticipated investing in transmission facilities by the end of the year in question; 

(3) Commission's inclusion of $107.3 million in rate base of TDU associated with interconnection costs with power plant was not supported by substantial evidence; 

(4) Commission had authority to conduct a generic proceeding to determine a rate of return on TDUs' invested capital; 

(5) Commission did not act arbitrarily or capriciously by not considering utility-specific statutory factors when establishing generic return rate for TDU; 

(6) Commission's approval of transmission cost recovery factor (TCRF) that allowed TDUs to pass changes in wholesale transmission rates to retail electric providers was not an impermissible automatic pass-through of transmission costs; and 

(7) evidence was sufficient to support Commission's decision to apply escalation rate of 3% to the price of coal.

Affirmed in part; reversed and remanded in part.
· Court of Appeals may not substitute its judgment for that of the agency on the weight of the evidence.
· "Substantial evidence," under the substantial-evidence standard for review of an agency decision, does not mean a large or considerable amount of evidence, but rather such relevant evidence as a reasonable mind might accept as adequate to support a conclusion of fact.
· A court must uphold an agency's finding even if the evidence actually preponderates against the agency's finding so long as enough evidence suggests the agency's determination was within the bounds of reasonableness.
· An administrative agency is created to centralize expertise in a certain regulatory area and, thus, is to be given a large degree of latitude by the courts in the methods by which it accomplishes its regulatory function.
· An administrative agency's decision is to be based on evidential facts and made by experienced officials with an adequate appreciation of the complexities of the subject which is entrusted to their administration.
· An agency is not obliged to accept opinion testimony from an expert, even if it is the sole evidence on the issue and is uncontradicted and unimpeached.
· In determining whether an agency act or omission is arbitrary and capricious, a reviewing court must ascertain whether the agency abused its discretion by basing its decision on legally irrelevant factors, or by omitting to consider factors that the legislature statutorily directs the agency to consider.
· An agency is not required to make ultimate findings as to each factor listed in an applicable statute.
· Whether to reopen an administrative record to allow additional evidence is generally a matter left to the discretion of the Commission.
· An agency decision is arbitrary when its final order denies parties due process of law, or when it fails to follow the clear, unambiguous language of its own regulations.
· A court reviewing an agency decision for arbitrariness should consider all relevant factors and may not substitute its judgment for that of the agency.
· A court's review of an agency decision for arbitrariness is limited to determining whether the administrative interpretation is plainly erroneous or inconsistent with the regulation.
· An agency's decision is supported by substantial evidence if it is reasonable or rational.
Utah

Carrier v. Salt Lake County, 104 P.3d 1208, 513 Utah Adv. Rep. 23, 2004 UT 98, Utah, Nov 23, 2004.
Background: Citizens group brought action to challenge decisions of County Planning Commission and County Board of Adjustment to approve gravel pit expansion. The District Court, Third District, Salt Lake, Sandra N. Peuler, J., granted citizens group's summary judgment motion. County appealed. 

Holdings: The Supreme Court, Durrant, J., held that: 

(1) Supreme Court would deny group's request to strike county's brief; 

(2) as a matter of first impression, Supreme Court would review county's decision interpreting ordinance for correctness while affording non-binding deference to that interpretation; and 

(3) zoning ordinance which allowed for "mineral extraction" did not encompass gravel pit operations.

Affirmed.
· When a lower court reviews an order of an administrative agency and the Supreme Court exercises appellate review of the lower court's judgment, the Supreme Court acts as if it was reviewing the administrative agency decision directly and does not defer, or accord a presumption of correctness, to the lower court's decision.
Wisconsin

Wisconsin Bell, Inc. v. Public Service Com'n of Wisconsin, 277 Wis.2d 729, 691 N.W.2d 697, 2004 WI App 223, Wis.App., Nov 18, 2004.
Background: Telephone company sought review of decision of the Public Service Commission (PSC) that concluded that certain telephone service packages offered by company were subject to price regulation. The Circuit Court, Milwaukee County, Mel Flanagan, J., affirmed. Company appealed. 

Holdings: The Court of Appeals, Higginbotham, J., held that: 

(1) PSC decision was subject to de novo review; 

(2) definition of "new telecommunication services" that was contained in other statute was incorporated into price regulation exemption statute; and 

(3) telephone company's alternative rate structures constituted new telecommunication services that were not subject to price regulation.

Reversed.
· When an agency's decision involves the nature and scope of its own authority and jurisdiction, a question of law, the Court of Appeals reviews its decision de novo.
Wyoming

Torres v. State ex rel. Wyoming Workers' Safety and Compensation Div., 105 P.3d 101, 2005 WY 7, Wyo., Jan 27, 2005.
Background: Claimant sought workers' compensation benefits, claiming that she suffered a hernia while lifting heavy wet laundry at her workplace. The Workers' Safety and Compensation Division denied benefits. Claimant appealed and requested a contested case hearing before the Office of Administrative Hearings. The presiding hearing examiner determined that workers' compensation claim was not timely filed, and claimant appealed. The District Court, Laramie County, E. James Burke, J., affirmed, and claimant appealed. 

Holdings: The Supreme Court, Hill, C.J., held that: 

(1) evidence supported hearing examiner's finding that claimant's reports of injury were not timely, such that presumption of prejudice to the Workers' Safety and Compensation Division and employer arose; and 

(2) claimant did not sustain her burden of proving that she suffered a hernia while lifting heavy wet laundry at her workplace.

Affirmed.
· In appeals where both parties submitted evidence at the hearing below and the dispute is over the soundness of the factual findings of the agency, appellate review is limited to application of the substantial evidence test, and this is true regardless of which party appeals from the agency decision.
· The substantial evidence test provides that, in reviewing findings of fact, appellate court examines the entire record to determine whether there is substantial evidence to support an agency's findings, and if the agency's decision is supported by substantial evidence, appellate court cannot properly substitute its judgment for that of the agency and must uphold the findings on appeal.
· Substantial evidence to support agency decision is relevant evidence which a reasonable mind might accept in support of the agency's conclusions; it is more than a scintilla of evidence.
· In contested cases conducted before administrative agencies, the deference that normally is accorded the findings of fact by a trial court is extended to the administrative agency, and appellate court does not adjust the decision of the agency unless it is clearly contrary to the overwhelming weight of the evidence on record, and this is so because, in such an instance, the administrative body is the trier of fact and has the duty to weigh the evidence and determine the credibility of witnesses.
· Conclusions of law made by an administrative agency are affirmed only if they are in accord with the law.
· Conclusions of law made by an administrative agency are affirmed only if they are in accord with the law.
