Alaska


Chalovich v. State, Dept. of Natural Resources, 104 P.3d 125, Alaska, Dec 30, 2004.
Background: Miner sought review of decision by the Department of Natural Resources finding that he had abandoned his state mining claims by failing to timely make a payment in lieu of annual labor. The Superior Court, Third Judicial District, Anchorage, John Reese, J., found that miner's claims were forfeited by operation of law. Miner appealed. 

Holding: The Supreme Court, Carpeneti, J., held that miner timely paid cash in lieu of annual labor by placing payment in the mail by the regulatory deadline.

Reversed.
· When the superior court acts as an intermediate court of appeal from an administrative decision, the Supreme Court independently reviews the underlying administrative decision.
· When an agency has adopted regulations under a delegation of authority from the legislature using the process prescribed by the Administrative Procedures Act, the Supreme Court presumes that the regulations are valid and places the burden of proving otherwise on the challenging party.
· On review of an underlying administrative decision, the Supreme Court limits its inquiry to whether a challenged regulation is consistent with and reasonably necessary to carry out the purposes of the applicable statutory provisions, and whether the regulation is reasonable and not arbitrary.
· In making the determination of whether a regulation is consistent with and reasonably necessary to carry out the purposes of the applicable statutory provisions, the Supreme Court applies its independent judgment unless the issue involves agency expertise or the determination of fundamental policy questions on subjects committed to an agency's discretion, in which case the court employs a rational basis standard and defers to an agency's determination so long as it is reasonable.
· Whether a regulation is necessary to implement a statute involves fundamental policy determinations which the Supreme Court reviews on a rational basis standard, deferring to the agency's determination so long as it was reasonable and not arbitrary.
· The Supreme Court uses a deferential standard to conduct its rational basis standard of review of an administrative agency's decision, whereby the court defers to the agency's determination so long as it is reasonable and not arbitrary.

Johnson v. State, Commercial Fisheries Entry Com'n, Not Reported in P.3d, 2005 WL 182959, Alaska, Jan 26, 2005.
NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT LAW REPORTS. UNTIL RELEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

Background: Applicant appealed denial by Commercial Fisheries Entry Commission of application for Northern Southeast Inside (NSEI) sablefish fishery permit. The Superior Court, First Judicial District, Juneau, Patricia A. Collins, J., affirmed the Commission's decision. Applicant appealed. 

Holdings: The Supreme Court held that: 

(1) Commission did not act arbitrarily or capriciously in excluding testimony of two witnesses; 

(2) applicant's evidence did not support claim of extraordinary circumstances; and 

(3) applicant waived challenge to point system for award of permits.

Affirmed.
· When the superior court acts as an intermediate appellate court, the Supreme Court reviews the merits of the underlying administrative decision, giving no deference to the lower court's determination.
· The Supreme Court will affirm the factual findings of an administrative agency so long as they are supported by "substantial evidence," which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· The Supreme Court will affirm an administrative agency's decisions of law involving its expertise so long as they have a reasonable basis, and will substitute its judgment on questions of law where no expertise is involved.
· The Supreme Court applies the abuse of discretion standard to review the superior court's rulings on motions to supplement the record or order de novo proceedings in an administrative appeal.
· A party must raise an issue during the administrative proceedings to preserve the issue for appeal.
State, Dept. of Revenue v. Municipality of Anchorage, 104 P.3d 120, Alaska, Dec 23, 2004.
Background: Municipal utility sought judicial review of decision of Office of Tax Appeals ruling that utility was required to pay tax on gas it produced and used to generate electricity it sold to its customers. The Superior Court, Third Judicial District, Anchorage, Sen K. Tan, J., reversed. Revenue department appealed. 

Holdings: The Supreme Court, Eastaugh, J., held that: in a matter of first impression, 

(1) municipal utility was exempt from gas production tax for gas used to generate electricity for its users; and 

(2) statute prohibiting taxation of municipality applied to commercial activities of municipal utility.

Affirmed.
· Supreme Court independently reviews the merits of an administrative decision when the superior court acts as an intermediate court of appeal.
· In reviewing an administrative decision, Supreme Court applies its independent judgment to questions of law such as statutory interpretation if a decision does not involve an agency's special expertise or determination of fundamental policies.

Florida

Henderson v. Crosby, 891 So.2d 1180, 30 Fla. L. Weekly D311, Fla.App. 2 Dist., February 02, 2005.
Background: Inmate filed mandamus petition seeking to have disciplinary report stricken from his record, and to compel Department of Corrections to investigate officer who allegedly switched inmate's urine sample with that of his cellmate. The Circuit Court, DeSoto County, James S. Parker, J., dismissed the petition. Inmate field petition for certiorari review.

Holdings: The District Court of Appeal, Stringer, J., held that:

(1) inmate was entitled to judicial review of the disciplinary report, and

(2) inmate failed to exhaust his administrative remedies with respect to his request that Department investigate officer.

Certiorari granted in part and denied in part.
· Each ground raised in a petition for extraordinary relief must first be presented to and addressed by the administrative agency.
Roman Fedo, Inc. v. Department of Highway Safety and Motors Vehicles, Div. of Motor Vehicles, 889 So.2d 179, 29 Fla. L. Weekly D2815, Fla.App. 4 Dist., December 15, 2004.
Background: Automobile dealership sought judicial review of decision of Department of Highway Safety and Motor Vehicles that required co-owner of dealership to divest his interest in dealership as discipline for drug convictions.

Holding: The District Court of Appeal, Hazouri, J., held that governing statute prohibited co-owner from maintaining financial interest in dealership.

Affirmed.
· The standard of review of an order of an administrative agency is whether the agency's interpretation of the law is clearly erroneous.

Georgia

Georgia Dept. of Agriculture v. Brown, 270 Ga.App. 646, 607 S.E.2d 259, 5 FCDR 3859, Ga.App., Nov 29, 2004.
Background: Farmer appealed from decision of Commissioner of Georgia Department of Agriculture (GDA) revoking farmer's license to sell produce at state farmer's market. The Superior Court, Schley County, Harper, J., reversed Commissioner's order and reinstated farmer's license. GDA appealed. 

Holdings: The Court of Appeals, Barnes, J., held that: 

(1) GDA's administrative order revoking farmer's license complied with provision of Administrative Procedure Act (APA) requiring notice of facts or conduct which warranted intended action and opportunity to show compliance with lawful requirements for retention of license prior to license revocation, and 

(2) evidence supported GDA's finding that farmer violated rules and regulations implementing Marketing Act, warranting revocation of farmer's license to sell produce at state farmer's market.

Reversed.
· Superior court reviews administrative agency's order to determine whether its findings of fact are supported by any evidence and construes evidence in favor of decision rendered.
· Both superior court and Court of Appeals review de novo administrative agency's conclusions of law.
Georgia Dept. of Revenue v. Georgia Chemistry Council, Inc., 270 Ga.App. 615, 607 S.E.2d 207, 4 FCDR 3787, Ga.App., Nov 23, 2004.
Background: Bio-tech industry trade association filed a declaratory judgment action against the Department of Revenue challenging the validity of a regulation interpreting a statute which allows an income tax credit for research expenditures. The Superior Court, Fulton County, Long, Senior Judge, granted association's motion for summary judgment on basis that regulation exceeded the scope of the authority of the statute upon which it was predicated. Department appealed. 

Holding: The Court of Appeals, Mikell, J., held that regulation interpreting statute as requiring positive taxable net income for the preceding three years was authorized by statute and reasonable and, thus, valid.

Reversed.
· Test of the validity of an administrative rule is twofold: whether it is authorized by statute and whether it is reasonable.

Illinois

Connor v. City of Chicago, 354 Ill.App.3d 381, 820 N.E.2d 1153, 290 Ill.Dec. 86, Ill.App. 1 Dist., Dec 10, 2004.
Background: Bar owner sought judicial review of decision of city's license appeal commission affirming the decision of city's local liquor control commission suspending bar owner's liquor license for 15 days for permitting and engaging in acts of gambling on its premises. The Circuit Court, Cook County, Sophia H. Hall, J., reversed. City, mayor, mayor's license commission, and commission's director appealed. 

Holding: The Appellate Court, Sheila M. O'Brien, J., held that evidence established intent to gamble.

Circuit Court reversed.
· The Appellate Court reviews the administrative agency's decision, and not that of the Circuit Court.
· Judicial review of an agency decision is limited to whether the agency's factual findings are against the manifest weight of the evidence and whether the findings support the sanction given.
· An agency's factual findings are against the manifest weight of the evidence only if the opposite conclusion is clearly evident.
· An administrative agency's decision is not against the manifest weight of the evidence, and must be sustained upon appeal, if there is any evidence in the record supporting the agency's decision.
· The mere fact that the opposite conclusion is reasonable, or that a reviewing court would have ruled differently, does not render an agency's decision as against the manifest weight of the evidence.
· The rule waiving appellate review of claims not raised before the administrative agency applies to constitutional issues.
Eden Retirement Center, Inc. v. Department of Revenue, 213 Ill.2d 273, 821 N.E.2d 240, 290 Ill.Dec. 189, Ill., Dec 02, 2004.
Background: Taxpayer applied for property tax exemption for parcel of real property containing duplex buildings, asserting that charitable-use exemption applied. Taxing districts intervened. Adopting recommendation of county board of review, the state Department of Revenue denied application. Taxpayer appealed. The Circuit Court, Madison County, Daniel J. Stack, J., reversed. Department and taxing districts appealed. The Appellate Court, 346 Ill.App.3d 252, 281 Ill.Dec. 274, 803 N.E.2d 895, affirmed. Department and taxing districts were granted leave to appeal. 

Holdings: The Supreme Court, Freeman, J., held that: 

(1) fact that taxpayer's parcel was exempt from federal income taxes was not dispositive of issue of exemption under Illinois Constitution; 

(2) statute creating charitable-use property tax exemption did not remove the constitutional requirement of charitable use in context of taxpayer's duplex buildings; and 

(3) taxpayer's duplex units were not used primarily for charitable purposes, within meaning of Illinois Constitution.

Appellate court reversed; circuit court reversed; Department confirmed.

· An administrative agency's findings of fact should not be disturbed on review unless they are against the manifest weight of the evidence.

Metropolitan Alliance of Police, Bellwood Command Chapter No. 339 v. Illinois Labor Relations Bd., 354 Ill.App.3d 672, 820 N.E.2d 1107, 290 Ill.Dec. 40, 176 L.R.R.M. (BNA) 2940, Ill.App. 1 Dist., Dec 09, 2004.
Background: Union appealed from Labor Relations Board's denial of union's representation/certification petition to form a bargaining unit for sergeants and lieutenants employed by village police department. 

Holding: The Appellate Court, Reid, P.J., held that sergeants and lieutenants consistently used independent judgment with regard to disciplining patrol officers and civilian personnel, as element for finding sergeants and lieutenants were supervisors, for purposes of Public Labor Relations Act's exclusion of supervisors from participation in same collective bargaining units as nonsupervisors.

Affirmed.
· A reviewing court will overturn an agency's findings of fact only if the agency's determinations are against the manifest weight of the evidence.
· An agency's determination of a question of law is reviewed de novo.

Rodriguez v. Sheriff's Merit Com'n of Kane County, 355 Ill.App.3d 676, 823 N.E.2d 243, 291 Ill.Dec. 233, Ill.App. 2 Dist., Feb 04, 2005.
Background: Former county corrections officer filed complaint for review of decision of county sheriff's merit commission that terminated former officer's employment. The Circuit Court, Kane County, Michael J. Colwell, J., granted sheriff's motion to dismiss. Former officer appealed. 

Holdings: The Appellate Court, O'Malley, P.J., held that: 

(1) there was jurisdiction to consider issues framed in commission's brief concerning denial of its motion to dismiss; 

(2) copy of letter from former officer's attorney to commission's attorney would not be considered; 

(3) former officer's assertion in brief that she "tendered" payment of costs was not an altogether unreasonable characterization of the facts, and thus brief would not be stricken; 

(4) commission was required to serve copy of its decision on former officer's attorney, not on former officer personally; and 

(5) former officer's failure to pay costs of preparing and certifying record did not warrant dismissal.

Reversed and remanded.
· Statute allowing failure to pay for cost of preparing and certifying administrative record to be authority for entry of order dismissing complaint seeking judicial review of agency's decision does not mandate dismissal for nonpayment.
· Whether the party seeking judicial review of administrative agency's decision is guilty of flouting a statutory requirement or of dilatory tactics is a primary consideration for the trial court in deciding whether to dismiss a complaint for the plaintiff's failure to pay the cost of the administrative record.
· Trial court's decision whether or not to dismiss a complaint seeking judicial review of administrative agency's decision on the grounds of nonpayment of costs of preparing and certifying administrative record is subject to de novo review.

Indiana

State ex rel. Atty. Gen. v. Lake Superior Court, 820 N.E.2d 1240, Ind., Jan 13, 2005.
Background: Taxpayers brought action against state, seeking injunctive relief from property tax reassessments. The Superior Court, Lake County, Robert A. Pete, J., granted preliminary injunction. State appealed. 

Holdings: The Supreme Court, Boehm, J., held that: 

(1) property tax reassessment laws were unconstitutional "special legislation" providing for the assessment and collection of taxes; 

(2) reassessments were valid; and 

(3) preliminary injunction was inappropriate remedy.

Vacated, and remanded with instructions.
· Failure to exhaust administrative remedies is a defect in subject matter jurisdiction.
Maryland

Department of Public Safety and Correctional Services v. Neal, 160 Md.App. 496, 864 A.2d 287, Md.App., Dec 30, 2004.
Background: Department of Public Safety and Correctional Services brought action for judicial review of final decision of ALJ rescinding termination of employee of state correctional facility, reinstating employee, and imposing a 30-day suspension without pay. The Circuit Court, Anne Arundel County, Michele D. Jaklitsch, J., entered judgment affirming ALJ's decision. Department appealed. 

Holdings: The Court of Special Appeals, Deborah S. Eyler, J., held that: 

(1) employee was entitled to participate in action for judicial review proceeding, and 

(2) ALJ did not exceed her authority by changing discipline imposed by appointing authority and in imposing disciplinary sanction of one-month suspension without pay.

Affirmed.
· In reviewing a decision of an ALJ, an appellate court does not review a circuit court's ruling, but reviews directly the final agency decision.
· If there is some evidence pointing in each direction, an issue is, by definition, "fairly debatable," and a decision of an ALJ, whichever way it goes, may not be reversed on judicial review as having been arbitrary or capricious.
MBC Realty, LLC v. Mayor and City Council of Baltimore, 160 Md.App. 376, 864 A.2d 218, Md.App., Dec 27, 2004.
Background: Landowners petitioned for judicial review of certain city ordinances which permitted general advertising signs to be placed on the arena as a conditional use under the city's zoning laws. The Circuit Court, Baltimore County, Matricciani, J., granted city's motion to dismiss. Landowners appealed. 

Holdings: The Court of Special Appeals, James R. Eyler, J., held that: 

(1) ordinances did not constitute a "reclassification," and thus city council's action was not reviewable on administrative appeal; 

(2) ordinances did not change zoning classification applicable to arena, and thus Court of Special Appeals would not consider whether enactments constituted piecemeal zoning; 

(3) ordinance which permitted the construction of general advertising signs on arena, subject to express conditions, including the removal of certain signs at other locations, was not a change in zoning classification so as to be a "zoning action" reviewable by administrative appeal; and 

(4) action was a petition for judicial review of an administrative agency decision, and thus was not governed by the allegations in the petition but rather by the administrative record.

Affirmed.
· A petition for judicial review of an administrative action is not technically an appeal, but rather invokes the original jurisdiction of a court; the court reviews the action under a deferential standard of review.
Nebraska


Spear T Ranch, Inc. v. Knaub, 269 Neb. 177, 691 N.W.2d 116, Neb., Jan 21, 2005.
Background: Surface water user brought action against groundwater users to recover for interference with rights to creek water. The surface water user alleged prior appropriation, conversion, and trespass. The District Court, Morrill County, Paul D. Empson, J., dismissed complaint with prejudice. Surface water user appealed. 

Holdings: The Supreme Court, Connolly, J., held that: 

(1) surface water user had no claim based on prior appropriation; 

(2) surface water user had no claim for conversion or trespass; 

(3) a groundwater user is not subject to liability for interference with the use of water of another, unless the withdrawal of the groundwater has a direct and substantial effect upon a watercourse or lake and unreasonably causes harm to a person entitled to the use of its water; 

(4) Ground Water Management and Protection Act (GWMPA) does not show express or implied abrogation of the common law; 

(5) primary jurisdiction doctrine was inapplicable; and 

(6) all well users in creek basin were not indispensable parties.

Reversed and remanded.
· The "primary jurisdiction doctrine" applies whenever enforcement of a claim, originally cognizable in the courts, requires the resolution of issues that have been placed within the special competence of an administrative body in accordance with the purposes of a regulatory scheme.
· Under the primary jurisdiction doctrine, whether the purposes of the administrative act require that the administrative agency should first pass on a question depends on whether the question raises policy issues that should be considered by the administrative agency in the interests of uniformity and administrative expertise.
· Application of the primary jurisdiction doctrine does not excuse the court from deciding the issue; instead, it delays the process pending referral of the issues to the administrative body for its views.
· Under the primary jurisdiction doctrine, the controverted question and the inquiry necessary for its solution are the determining factors governing referral of the issues to the administrative body for its views.
· The primary jurisdiction doctrine does not apply when a pure question of law is at issue.
· Exercise of the primary jurisdiction doctrine is inappropriate in actions seeking damages for nuisance or other common-law tort actions.

Witmer v. Nebraska Dept. of Correctional Services, 13 Neb.App. 297, 691 N.W.2d 185, Neb.App., Jan 25, 2005.
Background: Inmate sought judicial review of decision by Appeals Board, which affirmed decision of Institutional Disciplinary Committee had violated prison rule for aggravated assault/assault/fighting and that imposed sanction of 60 days' disciplinary segregation. The District Court, Johnson County, Daniel Bryan, Jr., J., reversed, and Department of Correctional Services appealed. 

Holdings: The Court of Appeals, Sievers, J., held that: 

(1) substantial evidence supported decision that inmate committed aggravated assault in violation of prison rules, and 

(2) trial court was precluded from resorting to criminal statute's definition of aggravated assault in determining whether there was substantial evidence to support finding.

Reversed and remanded with directions.
· When reviewing an order of a district court under the Administrative Procedure Act for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.
· In the absence of anything to the contrary, language contained in a rule or regulation is to be given its plain and ordinary meaning; an appellate court will not resort to interpretation to ascertain the meaning of words in a rule or regulation which is plain, direct, and unambiguous.
New Hampshire

Fox v. Town of Greenland, 864 A.2d 351, N.H., Dec 29, 2004.
Background: Town and developer's neighbors appealed decision by zoning board of adjustment (ZBA) granting special exception for shopping mall in industrial zone. The Superior Court, Rockingham County, Perkins, J., reversed decision by ZBA and remanded case. Appeal and cross-appeal were taken. 

Holdings: The Supreme Court, Duggan, J., held that: 

(1) issue concerning disqualification of ZBA member was not timely raised at the earliest possible moment; 

(2) the mall was permissible as a principal retail sales/service use in an industrial district by special exception; and 

(3) the mall was a retail use despite its size.

Affirmed in part, reversed in part, vacated in part, and remanded.
· Disqualification issues in administrative hearings should be raised at the earliest possible time because trial forums should have a full opportunity to come to sound conclusions and to correct errors in the first instance.
· Interested parties are entitled to object to any error they perceive in governmental proceedings, but they are not entitled to take later advantage of error they could have discovered or chose to ignore at the very moment when it could have been corrected.
New York

Astoria Gas Turbine Power, LLC v. Tax Com'n of City of New York, 14 A.D.3d 553, 788 N.Y.S.2d 417, 2005 N.Y. Slip Op. 00259, N.Y.A.D. 2 Dept., Jan 18, 2005.
Background: Electrical power company which offered electricity exclusively for sale at wholesale prices brought proceeding pursuant to Real Property Tax Law (RPTL) challenging, inter alia, city tax commission's classification of its power plant as "utility real property" and consequent designation as class three property on city's assessment roll. The Supreme Court, Queens County, Golia, J., denied petitioner's motion for partial summary judgment on the issue of whether its equipment was misclassified as class three utility real property and should be reclassified as class four commercial property and granted commission's cross motion for partial summary judgment on issue of misclassification. 

Holding: The Supreme Court, Appellate Division, held that power plant owned by electric power company which offered electricity exclusively for sale at wholesale prices was not class three "utility real property" within meaning of the RPTL, but class four commercial property.

Reversed.
· The construction given statutes and regulations by the agency responsible for their administration, if not irrational or unreasonable, should be upheld; however, where the question is one of pure statutory reading and analysis, dependent only on accurate apprehension of legislative intent, there is little basis to rely on any special competence or expertise of the administrative agency.

deVente v. Board of Educ., 15 A.D.3d 716, 788 N.Y.S.2d 522, 195 Ed. Law Rep. 279, 2005 N.Y. Slip Op. 00624, N.Y.A.D. 3 Dept., Feb 03, 2005.
Background: Article 78 proceeding was brought challenging determination of county board of cooperative educational services regarding which employees had more seniority and denying petitioners' request for full-time employment. The Supreme Court, Broome County, Relihan, Jr., J., dismissed the petition. 

Holding: On appeal, The Supreme Court, Appellate Division, Cardona, P.J., held that Commissioner of Education, not courts, should resolve dispute regarding which employees had more seniority.

Affirmed.
· Even though a claim is cognizable in the judicial forum, if it involves a question within the jurisdiction of an administrative agency and its determination depends upon the specialized knowledge and experience of such agency, courts, under the doctrine of primary jurisdiction, will refrain from exercising jurisdiction.

Rizzo v. New York State Div. of Housing and Community Renewal, 789 N.Y.S.2d 139, 2005 N.Y. Slip Op. 00959, N.Y.A.D. 1 Dept., Feb 08, 2005.
Background: Tenant of rent-controlled apartment brought article 78 proceeding challenging Division of Housing and Community Renewal's (DHCR) denial of petition for administrative review (PAR) of DHCR's grant of relief to landlord who filed hardship application, seeking to partially evict tenants and subdivide apartments. The Supreme Court, New York County, Marilyn Shafer, J., sua sponte remanded matter to DHCR to consider vacancy decontrol of another tenant's unit which was affected by proposed subdivision. DHCR appealed. 

Holdings: The Supreme Court, Appellate Division, Tom, J.P. held that: 

(1) Supreme Court exceeded scope of permissible judicial review by sua sponte assessment of fact of extrinsic fact of vacancy decontrol of other unit, and 

(2) DHCR's determination granting relief to landlord was supported by substantial evidence.

Reversed.
· As general principle, reviewing court is bound by record evidence whether contained in judicial record or administrative return.
· Judicial review of propriety of administrative determination is limited to those grounds invoked by agency in its determination; court may not consider arguments or evidence not contained in administrative record.
· Agency's interpretation of operational practices attendant to statute that it administers is entitled to deference.
North Dakota


Boumont v. Boumont, 691 N.W.2d 278, 2005 ND 20, N.D., Jan 19, 2005.
Background: Former wife sought to increase former husband's child support obligation. The District Court, Richland County, Southeast Judicial District, Richard W. Grosz, J., increased child support obligation. Former husband appealed. 

Holding: The Supreme Court, VandeWalle, C.J., held that court was required to apply child support guideline concerning equal physical custody even though actual custodial arrangement was not equal.

Reversed and remanded.
· Supreme Court construes administrative regulations, which are derivatives of statutes, under well-established principles of statutory construction.

Kiecker v. North Dakota Dept. of Transp., 691 N.W.2d 266, 2005 ND 23, N.D., Jan 19, 2005.
Background: Motorist sought judicial review of administrative hearing officer's decision to suspend his driving privileges, based on driving under the influence of alcohol (DUI). The District Court, LaMoure County, Southeast Judicial District, John T. Paulson, J., reversed. Department of Transportation appealed. 

Holding: The Supreme Court, Sandstrom, J., held that under statutory procedure for making foundational showing of fair administration of chemical test of blood-alcohol concentration, Department of Transportation was not required to introduce proof of recalibration of breath test machine after it had been moved from toxicology laboratory.

District Court reversed; hearing officer's order reinstated.
· When reviewing an administrative agency's factual findings, the court does not make independent findings of fact or substitute its judgment for that of the agency, and instead determines only whether a reasoning mind reasonably could have determined that the factual conclusions reached were proved by the weight of the evidence from the entire record.
· An agency's decisions on questions of law are fully reviewable by the court.
Ohio

Anderson v. Vandalia, 159 Ohio App.3d 508, 824 N.E.2d 568, 2005-Ohio-118, Ohio App. 2 Dist., Jan 14, 2005.
Background: City resident filed administrative appeal, seeking judicial review of decision of city council that granted application for conditional use permit. Applicant intervened. The Court of Common Pleas, Montgomery County, No. 02-CV-01510, denied applicant's motion to dismiss and affirmed council's decision. Resident and applicant appealed. 

Holdings: The Court of Appeals, Fain, J., held that: 

(1) copies of city council minutes were not part of the record and thus would not be considered; 

(2) resident had standing to file administrative appeal; 

(3) board of zoning appeals failed to comply with city ordinances; 

(4) applicant's failure to submit narrative statement with application could not be corrected by filing statement with city council before council voted on application; and 

(5) council's decision to approve application could not amount to illegal spot zoning.

Reversed and remanded.
· When reviewing a trial court's order determining an appeal from an administrative agency based upon the sufficiency of the evidence, Court of Appeals must affirm the trial court unless the trial court's decision is not supported by a preponderance of reliable, probative, and substantial evidence.
· In making determination of whether trial court's decision in appeal from decision of administrative agency is supported by a preponderance of reliable, probative and substantial evidence, the reviewing court applies an abuse-of-discretion standard.
Washington

Silverstreak, Inc. v. Washington State Dept. Of Labor And Industries, 125 Wash.App. 202, 104 P.3d 699, 10 Wage & Hour Cas.2d (BNA) 707, Wash.App. Div. 1, Jan 10, 2005.
Background: Companies sought review of decision by Department of Labor and Industries that companies' end-dump truck drivers who delivered fill material to a public works project were entitled to prevailing wages under the Prevailing Wages on Public Works Act. The trial court ruled that truck drivers were entitled to be paid prevailing wages. Companies appealed. 

Holdings: The Court of Appeals, Cox, C.J., held that: 

(1) truck drivers' mere delivery of materials to site was insufficient to trigger duty to pay prevailing wages, and 

(2) companies were not entitled to an award of attorney fees on appeal.

Reversed and remanded.
· In reviewing an administrative action, the appellate court sits in the same position as the trial court and applies the Administrative Procedure Act (APA) standards directly to the administrative record that was before the agency.
· In reviewing an administrative action, the appellate court reviews questions of law de novo, but the court accords substantial weight to the agency's interpretation of the statutes that it administers.
· In reviewing an administrative action, the appellate court reviews findings of fact for substantial evidence in light of the whole record.
· In reviewing an administrative action, the appellate court, on mixed questions of law and fact, determines the law independently, then applies it to the facts as found by the agency.
West Virginia

Spradling v. West Virginia Bureau of Employment Programs, 216 W.Va. 404, 607 S.E.2d 510, W.Va., Dec 03, 2004.
Background: State employees sought judicial review of decision of Education and State Employees Grievance Board ruling that employees' failure to be selected for temporary classification upgrades was not improper. The Circuit Court, Kanawha County, Louis H. Bloom, J., affirmed the Grievance Board's decision. Employees appealed. 

Holdings: The Supreme Court of Appeals held that: 

(1) director had discretion to employ any process to choose employees for temporary upgrades, and 

(2) Grievance Board did not err in its factual findings.

Affirmed.
· Since a reviewing court is obligated to give deference to factual findings and credibility determinations rendered by an administrative law judge, a circuit court is not permitted to substitute its judgment for that of the hearing examiner with regard to factual or credibility determinations.
Wisconsin

State ex rel. Myers v. Swenson, 277 Wis.2d 749, 691 N.W.2d 357, 2004 WI App 224, Wis.App., Nov 18, 2004.
Background: Wisconsin inmate, who was confined out-of-state, sought certiorari review of an out-of-state prison disciplinary decision and challenged the constitutionality of statutes that authorized review of out-of-state disciplinary actions by the courts of the state in which discipline was imposed. Out-of-state warden moved to quash the writ. The Circuit Court, Dane County, Daniel R. Moeser, J., granted motion. Inmate appealed. 

Holdings: The Court of Appeals, Lundsten, J., held that: 

(1) Wisconsin court lacked competency to entertain inmate's certiorari action, and 

(2) statute that limited review of out-of-state prison disciplinary matters did not violate equal protection.

Affirmed.
· Certiorari review of administrative proceedings is available only when no legislative provision establishes how review may be had.
Wyoming
Hoflund v. Airport Golf Club, 105 P.3d 1079, 95 Fair Empl.Prac.Cas. (BNA) 884, 2005 WY 17, Wyo., Feb 10, 2005.
Background: Employee brought action against employer, alleging breach of contract, breach of the covenant of good faith and fair dealing, and intentional infliction of emotional distress. The District Court, Laramie County, Nicholas G. Kalokathis, J., entered summary judgment in favor of employer. Employee appealed. 

Holdings: The Supreme Court, Stebner, District Judge, Retired, held that: 

(1) employee failed to exhaust administrative remedies in pursuing her retaliatory discharge claim; 

(2) discrimination based on "sex" or "gender" under state fair employment practices act includes sexual harassment; 

(3) employee did not have special relationship with employer as required for employee to maintain implied covenant of good faith and fair dealing claim; and 

(4) employee failed to establish claim of intentional infliction of emotional distress.

Affirmed.
· Judicial action is withheld until the administrative process has run its course.
