California

Harron v. Bonilla, 23 Cal.Rptr.3d 73, Review Granted, Previously published at: 125 Cal.App.4th 738, (Cal.Const. art. 6, s 12; Cal. Rules of Court, Rules 28, 976, 977, 979), 22 IER Cases 405, 5 Cal. Daily Op. Serv. 180, 2005 Daily Journal D.A.R. 238, Cal.App. 4 Dist., Jan 07, 2005.
Note: This case has been given a red flag.
Background: Terminated general counsel for water district sued two district board members for slander in connection with members' quotes in newspaper. The Superior Court, San Diego County, No. GIC773848, Sheridan Reed, J., denied members' separate motions to strike complaint under anti-SLAPP (strategic lawsuit against public participation) statute. Members appealed. 

Holdings: The Court of Appeal, McConnell, P.J., held that: 

(1) one board member's statements to newspaper were not legitimate exercise of First Amendment, and 

(2) other member failed to meet his burden of showing his statements were protected activity.

Affirmed.
Colorado


Coffman v. Colorado Common Cause, 102 P.3d 999, Colo., Dec 06, 2004.
Background: State treasurer sought judicial review of decision by administrative law judge (ALJ) finding his issuance of three press releases violated provision of Fair Campaign Practices Act (FCPA) banning state employees from spending more than $50 to advocate on ballot initiatives. The Court of Appeals, 85 P.3d 551, affirmed. 

Holdings: On grant of certiorari, the Supreme Court, Kourlis, J., held that: 

(1) as a matter of first impression, neither constitution nor statutes permitted Treasurer to avoid constraints of FCPA with respect to expenditure of state funds to advocate either for or against ballot measure; 

(2) staff time spent by Treasury Department employees during work hours preparing or disseminating press releases was a "contribution in kind," for purposes of FCPA's $50 limitation; and 

(3) press releases were not "resolutions" exempted from FCPA's $50 limitation.

Judgment affirmed.
· The Supreme Court must give particular deference to the reasonable interpretations of the administrative agencies that are authorized to administer and enforce a particular statute.
· On review, an administrative agency decision will be sustained unless arbitrary or capricious, or unsupported by the evidence or contrary to law.
· Although the Supreme Court finds persuasive an administrative interpretation of statute that is a reasonable construction consistent with public policy, it is for the Court to determine all questions of law, interpret applicable statutes, and apply such interpretations to the facts.
· Even though an administrative agency construction of statute should be given appropriate deference, its interpretation is not binding on the Supreme Court.
Florida

Lennar Homes, Inc. v. Department of Business and Professional Regulation, Division of Florida Land Sales, Condominiums and Mobile Homes, 888 So.2d 50, 29 Fla. L. Weekly D2167, 29 Fla. L. Weekly D2163, 29 Fla. L. Weekly D2158, Fla.App. 1 Dist., September 27, 2004.
Background: Developer of residential condominiums sought judicial review of declaratory statement of Department of Business and Professional Regulation finding that mandatory arbitration clause in purchase and sale agreement was prohibited under state law and void as against public policy.

Holding: The District Court of Appeal, Van Nortwick, J., held that agency lacked authority to issue declaratory statement that prohibited arbitration provisions in sales contracts and declared contract void as against public policy.

Reversed.
· A declaratory statement by a state administrative agency is subject to judicial review by appeal.
· An administrative agency does not possess the authority to determine the constitutionality of statutes.
Georgia

Coweta County v. Henderson, 270 Ga.App. 153, 606 S.E.2d 7, 4 FCDR 2874, Ga.App., Aug 27, 2004.

Background: After a hearing was held before a three-member personnel board which recommended that county firefighter's termination stand, firefighter filed a petition for writ of certiorari. The Superior Court, Coweta County, Smith, Senior Judge, reversed and ordered firefighter's reinstatement, and county and Chairman of the County Personnel Department appealed. 

Holdings: The Court of Appeals, Blackburn, P.J., held that: 

(1) Superior Court erred when it weighed the evidence and gave more credibility to the evidence submitted by firefighter and when, in a sense of fairness and equity, it discounted the evidence supporting the personnel board's decision; and 

(2) evidence supported personnel board's decision to terminate firefighter for positive drug test.

Reversed.
· On appeal of administrative decision to Court of Appeals, Court of Appeals' duty is not to review whether the record supports the Superior Court's decision, but, rather, whether the record supports the initial decision of the local governing body or administrative agency.
Steele v. Georgia Dept. of Transp., 271 Ga.App. 374, 609 S.E.2d 715, 5 FCDR 290, Ga.App., Jan 24, 2005.
Background: Wife brought wrongful death suit against Department of Transportation under the Georgia Tort Claims Act (GTCA), alleging that Department's negligent design of highway caused husband's fatal automobile accident. The Superior Court, Butts County, Fears, J., granted Department's motion to dismiss. Wife appealed. 

Holdings: The Court of Appeals, Andrews, P.J., held that: 

(1) sight distance design was within the scope of the Department's road widening improvement; 

(2) Department was immune from negligent design claim regarding sight distance at intersection; 

(3) Department was not immune from negligent design claim regarding shoulder slope at intersection; and 

(4) issue of proximate causation was irrelevant to whether Department was immune from suit.

Affirmed in part and reversed in part.
Idaho

Huyett v. Idaho State University, 140 Idaho 904, 104 P.3d 946, 195 Ed. Law Rep. 319, 22 IER Cases 496, Idaho, Dec 07, 2004.
Background: Coach at state university filed breach of employment contract claim. The District Court of the Sixth Judicial District, Bannock County, N. Randy Smith, J., entered summary judgment for university, and coach appealed. 

Holding: The Supreme Court, Schroeder, C.J., held that state university did not have either apparent or actual authority to enter into multi-term employment contract with head coach.

Affirmed.
· Administrative rules and regulations are traditionally afforded the same effect of law as statutes.
Illinois


In re Austin W., 214 Ill.2d 31, 823 N.E.2d 572, 291 Ill.Dec. 280, Ill., Jan 21, 2005.
Background: Guardian ad litem (GAL) for child, who had been adjudged an abused minor and made a ward of the court, filed motion to modify dispositional order which placed child in custody and guardianship of the Department of Children and Family Services (DCFS). After a hearing, the Circuit Court, Madison County, Nelson Metz, J., modified the dispositional order, removing DCFS as the custodian guardian and placing child in the custody and guardianship of his maternal grandfather and stepgrandmother. DCFS and child's foster mother appealed. The Appellate Court affirmed. DCFS and foster mother filed petitions for leave to appeal, and appeals were consolidated. 

Holdings: The Supreme Court, McMorrow, C.J., held that: 

(1) trial court's modification of the dispositional order did not need to be predicated on a separate finding of a "change in circumstances"; 

(2) before removing child from custody and guardianship of DCFS, it was not necessary for court to make separate finding that DCFS had failed to fulfill its statutory duties; and 

(3) trial court's best-interests determination was not supported by the manifest weight of the evidence.

Reversed.
· Judicial review of an administrative agency decision is limited.
· An administrative agency's findings of fact are not to be reversed unless they are against the manifest weight of the evidence.
Lester v. Department of Employment Sec., 354 Ill.App.3d 51, 819 N.E.2d 1143, 289 Ill.Dec. 343, Ill.App. 1 Dist., Nov 17, 2004.

Background: Claimant sought review of decision of Board of Review affirming adjudicator's and referee's determination that claimant was ineligible for unemployment benefits because she failed, without good cause, to accept suitable work offered by her former employer. The Circuit Court, Cook County, Joanne L. Lanigan, J., affirmed, and claimant appealed. 

Holding: The Appellate Court, South, J., held that Board of Review's decision was not against manifest weight of evidence.

Affirmed.
· Administrative agency's findings of fact are deemed prima facie true and question on review is whether agency's findings are against manifest weight of evidence; however, agency's determination of law is reviewed de novo.
· Administrative agency decision is against manifest weight of evidence only if opposite conclusion is clearly evident.
· Reviewing court will not find that administrative decision contravenes manifest weight of evidence unless no rational fact finder could agree with such decision after reviewing evidence in light most favorable to defendant.
· It is not judiciary's function to reweigh evidence adduced at administrative hearing or to substitute its judgment for that of agency unless agency's findings are substantially unsupported by record.

Lindsey v. Board of Educ. of City of Chicago, 354 Ill.App.3d 971, 819 N.E.2d 1161, 289 Ill.Dec. 361, 194 Ed. Law Rep. 670, Ill.App. 1 Dist., Nov 19, 2004.
Background: Public school council candidates challenged the election results for school council. The Board of Education upheld the election results. Candidates filed a petition for a writ of certiorari. The Circuit Court, Cook County, Patrick E. McGann, J., denied the petition. Candidates appealed. 

Holdings: The Appellate Court, Fitzgerald, P.J., held that: 

(1) the hearing officer correctly applied the preponderance of the evidence standard to analyze candidates challenge to school council election, and 

(2) candidates failed to establish that the actions of other candidates and teachers constituted unrepaired gross irregularities that substantially affected the school council election.

Affirmed.
· Standards of review under a common law writ of certiorari are essentially the same as those under the Administrative Review Law.
· Appellate Court reviews the administrative agency's decision and not that of the circuit court.
· Standard applied on review of an agency's decision depends upon whether the issue presented is one of fact or of law.
· Purely factual findings made by an administrative agency are reviewed under a manifest weight of the evidence standard.
· Where the agency's decision involves a pure question of law, the decision is reviewed de novo.
· Under the clearly erroneous standard of review, a reviewing court reverses an agency decision only if, after review of the entire record, the court is left with the conviction that a mistake was committed.
· The Appellate Court will not disturb the hearing officer's finding of credibility, nor will it invalidate the decision based on conflicting witness testimony.
Nader v. Illinois State Board of Elections, 354 Ill.App.3d 335, 819 N.E.2d 1148, 289 Ill.Dec. 348, Ill.App. 1 Dist., Nov 18, 2004.

Background: Candidates for president and vice-president of the United States appealed decision of the State Board of Elections refusing to certify candidacy. The Circuit Court, Cook County, Nathaniel R. Howse, J., upheld decision. Candidates appealed. 

Holdings: The Appellate Court, Quinn, J., held that: 

(1) Board's decision to mechanically add page numbers to petition was not ultra vires, and 

(2) State Officers Electoral Board was not required or empowered to conduct an investigation into the propriety of the methods used by the objector in raising objections.

Affirmed.
· Any power or authority claimed by an administrative agency must find its source within the provisions of the statute by which the agency was created; agency's authority must either arise from the express language of the statute or devolve by fair implication and intendment from the express provisions of the statute as an incident to achieving the objectives for which the agency was created.
Vogue Tyre and Rubber Co. v. Office of State Fire Marshal of State, 354 Ill.App.3d 20, 820 N.E.2d 15, 289 Ill.Dec. 507, Ill.App. 1 Dist., Sep 28, 2004.

Background: Owner of underground storage tanks that sought reimbursement for corrective action taken with respect to petroleum release appealed order of Pollution Control Board granting Office of the State Fire Marshal's motion for summary judgment on basis that because tanks were not registered, they were not eligible for reimbursement. 

Holdings: The Appellate Court, Garcia, J., held that: 

(1) failure by owner to strictly comply with requirement that it name Board as respondent in its petition for review denied appellate court of jurisdiction, and 

(2) owner was not entitled to amend its petition to name Board as respondent.

Appeal dismissed.
· Appellate courts have power to directly review administrative actions only "as provided by law."
· Appellate court's power to review administrative action is limited by the language of the act conferring the jurisdiction.
· A rule of strict construction of petitions for administrative review is proper and necessary.

Wade v. City of North Chicago Police Pension Bd., 353 Ill.App.3d 852, 819 N.E.2d 1211, 289 Ill.Dec. 411, Ill.App. 2 Dist., Dec 03, 2004.

Background: Police officer sought review of decision of city police pension board denying his application for line-of-duty disability pension. The Circuit Court, Lake County, Raymond J. McKoski, J., affirmed board's decision, and officer appealed. 

Holding: The Appellate Court, Byrne, J., held that board is required by statute to deny disability benefits unless all three examining physicians selected by board certify that officer is disabled.

Affirmed.
· In reviewing final decision under Administrative Review Law, Appellate Court reviews agency's decision and not trial court's determination.
· When issue is one of law only, Appellate Court reviews administrative agency's decision de novo.
· Although Appellate Court reviews de novo administrative proceeding involving question of statutory interpretation, Court gives substantial weight and deference to administrative agency's interpretation of statute it enforces.
· Courts presume that persons who serve on administrative tribunals are fair and honest.
Indiana


Borsuk v. Town of St. John, 820 N.E.2d 118, Ind., Jan 04, 2005.

Background: Landowners brought action for writ of certiorari, contending that town's refusal to rezone land for commercial use was arbitrary, capricious, and unreasonable. The Superior Court, Lake County, Diane Kavadias Schneider, J., granted town's summary judgment motion. Landowners appealed. The Court of Appeals reversed with instructions. Transfer was granted. 

Holdings: The Supreme Court, Shepard, C.J., held that: 

(1) decision not to rezone parcel for commercial use was not arbitrary and capricious, even though comprehensive plan called for area to be rezoned commercial at some future point; 

(2) plan commission president's affidavit was admissible to supplement commission's minutes; and 

(3) town's denial of rezoning request was not a regulatory taking.

Affirmed.
· Generally, boards and commissions speak or act officially only through the minutes and records made at duly organized meetings.
· The actions of individual members of a board or commission outside a meeting cannot be substituted for the actions at a duly constituted meeting or for the minutes thereof.
· The actions of individual members of a board or commission outside a meeting cannot be substituted for the actions at a duly constituted meeting or for the minutes thereof.

Indiana-Kentucky Elec. Corp. v. Commissioner, Indiana Dept. of Environmental Management, 820 N.E.2d 771, Ind.App., Jan 19, 2005.
Background: Electric utility appealed final order of the Office of Environmental Adjudication (OEA) which entered summary judgment for Indiana Department of Environmental Management (IDEM) on utility's petition for review of IDEM decision denying utility's request for waiver from sulfur dioxide monitoring responsibilities. The Superior Court, Marion County, Michael D. Keele, J., upheld OEA's order. Utility appealed. 

Holdings: The Court of Appeals, Robb, J., held that: 

(1) utility was required to show that it was likely to continue to maintain the sulfur dioxide ambient air quality standards in the future, and also that there is at least one or more alternative sources of data available from which IDEM could determine whether utility was continuing to maintain air quality standards; 

(2) policy requiring monitoring stations within 10 kilometers was a rule and thus was invalid due to failure to follow rulemaking procedures; 

(3) policy was not valid policy due to failure to follow policy making procedures; and 

(4) ALJ erroneously failed to use de novo standard of review.

Reversed and remanded.
· When the Court of Appeals reviews the decision of an administrative agency, it is bound by the same standard of review as the trial court.
· The Court of Appeals may neither try the case de novo nor substitute its judgment for that of the agency.
· An agency decision is "arbitrary and capricious" when it is made without any consideration of the facts and lacks any basis that may lead a reasonable person to make the same decision made by the administrative agency.
· The party seeking judicial review bears the burden of demonstrating that the agency's action is invalid.
· When the court construes an administrative rule, it uses the same principles employed to construe statutes.
· If an agency misconstrues a statute, there is no reasonable basis for the agency's ultimate action, and, therefore, the trial court is required to reverse the agency's action as being arbitrary and capricious.
· In establishing new rules, an administrative agency must comply with Indiana's Administrative Orders and Procedures Act (AOPA), which includes provisions for public hearings and review by executive branch officials.
· Agency actions that result in resolutions or directives that relate to internal policy, procedure, or organization, and do not have the effect of law, are not subject to the same creation requirements as are rules.
· An ALJ serves as the trier of fact in an administrative hearing, and performs a duty similar to that of a trial judge sitting without a jury.
Long v. Wayne Tp. Assessor, 820 N.E.2d 190, Ind.Tax, Jan 12, 2005.

Background: Taxpayers appealed decision of Indiana Board of Tax Review that affirmed property tax assessment. Assessor filed motion to dismiss. 

Holdings: The Tax Court, Fisher, J., held that: 

(1) Tax Court had subject-matter jurisdiction over appeal; 

(2) when appealing Board's final determination, taxpayer is not subject to statutory provisions governing period in which to transmit agency record to court, but rather to provisions of Tax Court rule governing transmission of Board's record to Tax Court; and 

(3) 30-day period to transmit certified copy of Board's record began to run when taxpayers received notice from Board that record was prepared.

Motion denied.
· Indiana courts of general jurisdiction review agency decisions exclusively under Administrative Orders and Procedures Act (AOPA).

Kansas


Brewer v. Schalansky, 278 Kan. 734, 102 P.3d 1145, Kan., Dec 17, 2004.
Background: Claimant sought review of Department of Social and Rehabilitation Services (SRS) denial of application for Medicaid benefits based on $33,000 of stocks held by claimant in joint tenancy with her two nieces. The Johnson District Court, Gerald T. Elliott, J., reversed. 

Holdings: The Supreme Court, Luckert, J., held that: 

(1) partial transfer of stock to claimant's nieces did not preclude consideration of stock in Medicaid eligibility determination; 

(2) full value of stock was attributable to claimant for Medicaid eligibility determination; 

(3) stock was considered an available resource for claimant; and 

(4) state Medicaid statute regarding available resources did not conflict with federal law.

Reversed.
· The Supreme Court makes the same review of an agency's action as does the district court.
· A rebuttable presumption of validity attaches to an administrative agency's actions, and the party challenging the agency's action bears the burden of proving arbitrary and capricious conduct.
· The appellate court in reviewing an agency action must accept as true the evidence and all inferences to be drawn therefrom which support or tend to support the findings of the factfinder; the court is to disregard any conflicting evidence or other inferences.
· In interpreting administrative regulations, appellate courts generally defer to an agency's interpretations of its own regulations; the agency's interpretation will not be disturbed unless it is clearly erroneous or inconsistent with the regulation.
In re Amoco Production Co., 33 Kan.App.2d 329, 102 P.3d 1176, Kan.App., Dec 17, 2004.

Background: Upon appeal from county appraiser, the Board of Tax Appeals (BOTA) approved values assessed by county on taxpayer's property for ad valorem tax purposes. Taxpayer appealed. In its subsequent review, the District Court, Grant County, affirmed valuations. Taxpayer appealed. 

Holdings: The Court of Appeals, Hill, J., held that: 

(1) sufficient evidence supported BOTA's determination that expert witness's appraisal, which relied on cost approach, provided credible evidence in support of its valuation of taxpayer's property; 

(2) BOTA did not act arbitrarily and capriciously when it rejected taxpayer's valuation figures; and 

(3) county did not satisfy its burden in proving that value of taxpayer's property for ad valorem tax purposes remained $70,733,660 as of subsequent tax year.

Affirmed in part, reversed in part, and remanded with directions.
· On appeal from an administrative action, a district court may not substitute its judgment for that of an administrative tribunal.
· On appeal from an administrative action, a district court is restricted to considering whether, as a matter of law, the administrative agency acted fraudulently, arbitrarily or capriciously, the agency's administrative order is supported by substantial evidence, and the agency's action was within the scope of that agency's authority.
· In reviewing a district court's decision reviewing an agency action, an appellate court must first determine whether the district court observed all the legal requirements and restrictions placed upon it and then make the same review of the administrative agency's action as the district court.
· An agency's action is arbitrary and capricious if it is without foundation in fact.
· Because a rebuttable presumption of validity attaches to all administrative agency actions, the burden of proving arbitrary and capricious conduct lies with the party challenging the agency's actions.
· Arbitrary or capricious may be established under act for judicial review and civil enforcement of agency actions where an administrative order is not supported by substantial evidence.
· On appeal of an administrative decision, an appellate court must accept as true the evidence and all inferences to be drawn therefrom which support or tend to support the findings of the factfinder.
· On review of a decision of an administrative agency, conflicting evidence or other inferences are to be disregarded.
Sander v. State, 278 Kan. 487, 102 P.3d 1136, Kan., Dec 03, 2004.

Background: Claimant filed a workers' compensation case against State and its insurer, State Self-Insurance Fund. After ALJ denied claimant's motion seeking ALJ's disqualification, and claimant filed an affidavit seeking ALJ's disqualification, the District Court, Ellis County, Thomas L. Toepfer, J., disqualified ALJ. State Self-Insurance Fund appealed. 

Holding: The Supreme Court, Gernon, J., held that it did not have jurisdiction to hear Fund's appeal of district court's decision.

Appeal dismissed.
· Provision of Code of Civil Procedure granting appellate courts jurisdiction to hear appeals from district courts specifically excludes cases that are reviewable by law in the district court and limits appeals from administrative decisions to those situations specifically authorized by statute.

Louisiana

Driscoll v. Stucker, 893 So.2d 32, 2004-0589 (La. 1/19/05), 22 IER Cases 390, La., January 19, 2005.
Background: Physician who graduated from otolaryngology residency program sued state university health sciences center, and director of its residency program, for breach of contract and denial of due process, after physician was denied recommendation that would permit him to take examination for board certification. After a bench trial, the First Judicial District Court, Parish of Caddo, No. 465,747, Roy L. Brun, J., entered judgment against defendants, awarding physician $780,000 for lost wages and $75,000 for general damages. Defendants appealed. The Court of Appeal, 865 So.2d 328, affirmed as amended, reducing the award for lost wages to $540,000. Certiorari was granted.

Holdings: The Supreme Court, Knoll, J., held that:

(1) revocation of recommendation implicated due process property and liberty interests;

(2) director acted with malice in revoking the recommendation, and thus, center and director were not entitled to statutory qualified peer review immunity;

(3) director was not individually liable; and

(4) resident was not required to seek temporary staff privileges at a hospital, in order to mitigate his damages from lost earnings.

Court of Appeal affirmed in part and reversed in part; District Court affirmed in part and reversed in part.
· Hearsay evidence may be admissible in administrative hearings.
· Although hearsay may be admissible in administrative hearings, the findings of an administrative body must nonetheless be supported by competent evidence.
Ozbun v. City of Alexandria, 888 So.2d 1027, 2004-0789 (La.App. 3 Cir. 11/10/04), La.App. 3 Cir., November 10, 2004.

Background: Employer appealed from decision of the Ninth Judicial District Court, Parish of Rapides, No. 213,713, George C. Metoyer, Jr., J., which reversed an administrative determination that claimant was disqualified from receiving unemployment compensation benefits.

Holding: The Court of Appeal, Peters, J., held that administrator's testimony provided reasonable basis for determination that unemployment compensation claimant left her employment because of dissatisfaction over disciplinary action taken against her and not for good cause attributable to substantial change made to the employment by her employer, and thus, claimant was not entitled to benefits.

Reversed.
· Reviewing court should accept the agency's findings of fact if supported by evidence reasonably tending to sustain them.

Wooley v. State Farm Fire and Cas. Ins. Co., 893 So.2d 746, 2004-882 (La. 1/19/05), La., January 19, 2005.

Background: Commissioner of Insurance brought action against insurer, Governor, Director of the Division of Administrative Law (DAL), and Director of the Department of State Civil Service for declaratory and injunctive relief on constitutionality of statutes that create and govern the DAL and preclude agencies from seeking judicial review of adverse rulings by administrative law judges (ALJs). The Nineteenth Judicial District Court, Parish of East Baton Rouge, Janice Clark, J., ruled in favor of Commissioner. Defendants appealed.

Holdings: The Supreme Court, Kimball, J., held that:

(1) the statutes do not confer judicial power on an executive branch agency;

(2) review of policy form was exercise of quasi-judicial, not judicial, power;

(3) the statutes do not divest district courts of original jurisdiction;

(4) they do not divest the Commissioner of a constitutionally delegated power;

(5) statutory prohibition against judicial review by agency did not violate separation of powers; and

(6) ALJ decision was not a valid and final judgment for purposes of res judicata.

Reversed in part, vacated in part, set aside in part, and remanded to the Court of Appeal.
· The legislature's creation of a system of administrative law and its administrative law judges (ALJs) to adjudicate regulatory matters and the creation of the Division of Administrative Law (DAL) and its central panel of ALJs are not per se unconstitutional.
· Statutes which create and govern the Division of Administrative Law (DAL) and provide for adjudications by administrative law judges (ALJs) do not confer judicial power on an executive branch agency in violation of state constitution and do not make the ALJs Article V judges, even if some wear robes and use a judge's entrance; the ALJs make administrative law rulings that are not subject to enforcement and do not have the force of law, and the statutes authorize the ALJs employed by the DAL to exercise quasi-judicial power.
· Administrative agencies are a governmental hybrid whereby they exercise powers similar to those exercised by all three branches of government.
· A “quasi-judicial function” involves the use of some discretion, but is of a different type than a judicial decision; the function is somewhere between strictly judicial and ministerial.
· Administrative law judges (ALJs) employed by the Division of Administrative Law (DAL) are authorized to perform quasi-judicial, rather than judicial, functions and, therefore, are not subject to constitutional requirement of elected judges.
· All administrative law judges (ALJs) owe deference to judgments of the courts and must apply the law on the merits of the underlying matter as interpreted by the courts once they rule on the issue.
· Decision and order of administrative law judge (ALJ) requiring Insurance Commissioner to approve policy form was not a valid and final judgment for purposes of res judicata; the ALJ did not exercise judicial power.
· Judicial review of the decision of an administrative agency is an exercise of a court's appellate jurisdiction.

Maryland

Heery Intern., Inc. v. Montgomery County, Maryland, 384 Md. 129, 862 A.2d 976, Md., Dec 06, 2004.
Background: Prime contractor on county detention center filed complaint seeking declaratory and equitable relief preventing county or director of department of public works and transportation from pursuing any remedy through administrative dispute resolution process in connection with county's claim for damages and attorney fees allegedly suffered as result of lost productivity and delay caused by contractor's mismanagement of trade contractors. The Circuit Court, Montgomery County, Thompson, J., denied contractor's request for equitable relief, entered declaratory judgment that department was not palpably without jurisdiction to adjudicate underlying dispute, and denied contractor's request for a stay of the administrative proceedings. Contractor appealed. 

Holdings: After issuing writ of certiorari, the Court of Appeals, Harrell, J., held that: 

(1) county's administrative dispute resolution process had to be exhausted before court could review contractor's claim that department lacked jurisdiction to adjudicate dispute, and 

(2) contractor failed to establish dispute resolution process was "palpably without jurisdiction," such that it should not have been required to exhaust futile administrative process.

Affirmed.
· A party wishing to circumvent the administrative process before exhausting administrative remedies must demonstrate that an agency is operating indisputably beyond its authority, and distinctly outside its fundamental jurisdiction.
· For purposes of the normal expectation of administrative exhaustion, allowing an administrative agency to interpret a statute in the first instance not only provides the court with a complete record and hopefully a rationalized interpretation, but also aids in judicial economy by preventing piecemeal and interlocutory appeals from administrative decisions.
· An administrative agency, during process to exhaust administrative remedies, should be given an opportunity to interpret its own statutes, and the administrative process allowed to proceed without improvident interruption.
· It is a long and arduous road that must be traversed to arrive at the conclusion that a particular agency's actions are so clearly and unequivocally without authority as to be characterized as "palpably without jurisdiction," for purposes of challenging the normal expectation of administrative exhaustion.
· It is imperative that a party wishing to circumvent the administrative process demonstrate that it will experience some apparent injury as a result of its involvement in that administrative process.
· The inevitable costs of administrative litigation are not factored into a finding as to whether denial of immediate judicial review, before administrative remedies have been exhausted, would subject party either to irreparable injury or an inadequate remedy.
· A party seeking immediate judicial review may be able to demonstrate the requisite "irreparable injury" by demonstrating that the challenged administrative process will provide no adequate remedy or relief; this exception to the administrative exhaustion requirement, however, will be recognized only under the most equitable of circumstances as the exception works against the sound policy favoring completion of available administrative processes and prevention of disruption of those processes.
Towson University v. Conte, 384 Md. 68, 862 A.2d 941, 194 Ed. Law Rep. 599, 22 IER Cases 413, Md., Nov 17, 2004.

Background: Director of regional economic studies institute for public university sued university for wrongful discharge and breach of employment contract. The Circuit Court, Baltimore County, Cox, J., entered judgment on jury's verdict awarding director $926,822 in damages. University appealed. The Court of Special Appeals affirmed. Certiorari was granted. 

Holdings: The Court of Appeals, Raker, J., held that: 

(1) as a matter of first impression, in the context of a just-cause employment relationship, there is a legal presumption that an employer retains the fact-finding prerogative underlying the decision to terminate employment, and 

(2) director's employment contract did not enumerate an exclusive list of grounds for just-cause termination.

Reversed and remanded with directions.
· Although courts have inherent authority, by mandamus or injunction, to review administrative decisions alleged to be arbitrary, capricious, or unlawful in some way, such an action is not necessarily, in all cases, the sole remedy available.

Minnesota

In re of Chisago Lakes School Dist., 690 N.W.2d 407, 194 Ed. Law Rep. 700, Minn.App., Jan 04, 2005.
Background: Parents filed notice of appeal from hearing officer's decision that allowed school district to terminate special education services to child. The parties filed informal briefs after Court of Appeals questioned whether parents should have obtained writ of certiorari. 

Holdings: The Court of Appeals, Toussaint, C.J., held that: 

(1) jurisdiction would be accepted over parent's direct appeal, but 

(2) appropriate method to seek judicial review of hearing officer's decision concerning dispute over identification or provision of services by school to disabled child is by writ of certiorari.

Appeal to proceed.
· In the absence of an adequate method of review or legal remedy, judicial review of the quasi-judicial decisions of administrative bodies, if available, must be invoked by writ of certiorari.
Mississippi

Public Employees' Retirement System v. Stamps, Not Reported in So.2d, 2005 WL 107165, Miss., January 20, 2005.
Opionion withdrawn.
Missouri


J.H. Berra Const. Co., Inc. v. Holman, 152 S.W.3d 281, Mo., Jan 11, 2005.
Background: Taxpayer sought judicial review of state tax commission decision affirming county's assessment of personal property tax on taxpayers construction equipment located in county. The Circuit Court, Jefferson County, M. Edward Williams, J., affirmed. Taxpayer appealed. 

Holding: On transfer from the Court of Appeals, the Supreme Court, en banc, held that competent and substantial evidence supported finding that equipment was "situated" in county for tax purposes.

Affirmed.
Nevada

State, University and Community College System v. Sutton, 103 P.3d 8, 194 Ed. Law Rep. 707, Nev., Dec 28, 2004.
Background: Tenured professor at state university brought breach of contract action against university, after university terminated his employment based on professor's unsatisfactory evaluations from eight years ago. The District Court, Clark County, Mark W. Gibbons, J., denied university summary judgment and entered judgment on a jury verdict in favor of professor. University appealed. 

Holdings: The Supreme Court, Leavitt, J., held that: 

(1) university's qualified immunity did not preclude breach of contract action; 

(2) district court was not limited to review of university's administrative decision terminating professor; 

(3) issue preclusion did not prevent professor from arguing university did not have just cause in termination; 

(4) evidence regarding professor's teaching performance during the year he was terminated was relevant; 

(5) prior judgment reinstating professor was admissible; 

(6) trial court did not abuse its discretion in denying university's motion to amend pleading; and 

(7) university breached the implied covenant of good faith and fair dealing in terminating professor.

Affirmed.
· A discretionary state agency act, for which qualified immunity applies, requires personal deliberation and judgment.
· When a state agency act is ministerial or operational, the qualified immunity for discretionary acts does not apply.
· In former professor's breach of contract action brought against state university, district court did not abuse its discretion in denying university's request to apply issue preclusion based on previous termination hearing to prevent professor from arguing that university did not have just cause for terminating him; termination hearing did not address professor's employment contract, but rather dealt with allegations dating back eight years, and thus, the issues decided in the termination hearing were not identical to the issues presented in the breach of contract action.
· Issue preclusion may apply to administrative proceedings.
New Jersey


Sager v. O.A. Peterson Const., Co., 182 N.J. 156, 862 A.2d 1119, N.J., Dec 21, 2004.
Background: Employer sought judicial review of Judge of Workers' Compensation's award of benefits to claimant, a carpenter, who on day of 9/11 terrorist attacks, had been unable to return to New Jersey from New York at end of scheduled work day, and was injured in automobile accident while returning to work site from early dinner. The Superior Court, Appellate Division, reversed. Certification was granted. 

Holding: The Supreme Court, Zazzali, J., held that employer directed claimant to leave construction site at end of scheduled work day and take an early dinner, and thus, claimant's injuries from automobile accident while returning to work site for overtime work were work-related.

Appellate Division reversed; Division of Workers' Compensation's award reinstated.
· If in reviewing an agency decision, an appellate court finds sufficient credible evidence in the record to support the agency's conclusions, that court must uphold those findings, even if the court believes that it would have reached a different result.
North Dakota


Boumont v. Boumont, 691 N.W.2d 278, 2005 ND 20, N.D., Jan 19, 2005.

Background: Former wife sought to increase former husband's child support obligation. The District Court, Richland County, Southeast Judicial District, Richard W. Grosz, J., increased child support obligation. Former husband appealed. 

Holding: The Supreme Court, VandeWalle, C.J., held that court was required to apply child support guideline concerning equal physical custody even though actual custodial arrangement was not equal.

Reversed and remanded.
· Supreme Court construes administrative regulations, which are derivatives of statutes, under well-established principles of statutory construction.


Kiecker v. North Dakota Dept. of Transp., 691 N.W.2d 266, 2005 ND 23, N.D., Jan 19, 2005.
Background: Motorist sought judicial review of administrative hearing officer's decision to suspend his driving privileges, based on driving under the influence of alcohol (DUI). The District Court, LaMoure County, Southeast Judicial District, John T. Paulson, J., reversed. Department of Transportation appealed. 

Holding: The Supreme Court, Sandstrom, J., held that under statutory procedure for making foundational showing of fair administration of chemical test of blood-alcohol concentration, Department of Transportation was not required to introduce proof of recalibration of breath test machine after it had been moved from toxicology laboratory.

District Court reversed; hearing officer's order reinstated
· When reviewing an administrative agency's factual findings, the court does not make independent findings of fact or substitute its judgment for that of the agency, and instead determines only whether a reasoning mind reasonably could have determined that the factual conclusions reached were proved by the weight of the evidence from the entire record.
· An agency's decisions on questions of law are fully reviewable by the court.
Ohio

Oak Hills Edn. Assn. v. Oak Hills Local School Dist. Bd. of Edn., 158 Ohio App.3d 662, 821 N.E.2d 616, 2004 SERB 4-59, 2004-Ohio-6843, Ohio App. 1 Dist., Dec 17, 2004.
Background: Board of Education appealed decision of the State Employment Relations Board (SERB) which found that Board of Education had committed an unfair labor practice when it unilaterally approved and enacted tuition-reimbursement plan. After referral to a magistrate, who found that the decision was correct, the Court of Common Pleas, Hamilton County, No. A-0302526, entered judgment for Board of Education. Union and SERB appealed. 

Holding: The Court of Appeals, Mark P. Painter, J., upheld SERB's determination that Board of Education committed unfair labor practice.

Judgment accordingly.
· The possibility that two inconsistent conclusions can result from the same evidence does not prevent an administrative agency's findings from being held determinative on the basis of substantial evidence.
Oregon


U.S. Bancorp v. Department of Revenue, 337 Or. 625, 103 P.3d 85, Or., Dec 16, 2004.
Background: Taxpayer challenged decision by Department of Revenue concerning taxpayer's corporate excise tax liability for tax years 1988 through 1992. The Tax Court, Carl N. Byers, Senior Judge, and Henry C. Breithaupt, J., granted taxpayer partial summary judgment, concluding that Department lacked authority to include taxpayer's intangible personal property in apportionment formula, and subsequently ruled that department's notices of deficiencies were timely. Department appealed, and taxpayer made cross-assignments of error. 

Holdings: The Supreme Court, Carson, C.J., held that: 

(1) applying 1995 tax regulation on apportionment for multi-state corporations to tax years 1988-1992 constituted retroactive application; 

(2) retroactive application was permissible; 

(3) retroactive application did not violate taxpayer's due process right; 

(4) taxpayer's statute of limitations claim was cognizable, notwithstanding taxpayer's failure to appeal; and 

(5) taxpayer had burden of persuasion on statute of limitations issue.

Affirmed in part, reversed in part, and remanded.
· Retroactive application of an administrative rule is not necessarily impermissible, and depends upon the intent of the promulgating agency.
Pennsylvania


Baehler v. Dept. of Environmental Protection, 863 A.2d 57, Pa.Cmwlth., Dec 06, 2004.
Background: Property owner appealed decision of Environmental Hearing Board, No. 2002-105-L, dismissing appeal of Department of Environmental Protection compliance order regarding removal of fill on wetlands on owner's property. 

Holdings: The Commonwealth Court, No. 1142 C.D. 2004, Smith-Ribner, J., held that: 

(1) claim that compliance order was unconstitutional taking of his land was premature, and 

(2) owner failed to state a legally sufficient claim for estoppel of department from enforcing compliance order.

Affirmed.
· Appellate review of final order of administrative board is limited to determining whether the board's findings of fact are supported by substantial evidence and whether the board committed an error of law or a violation of constitutional rights.


Nelson v. State Bd. of Veterinary Medicine, 863 A.2d 129, Pa.Cmwlth., Dec 07, 2004.

Background: Veterinarian sought review of an adjudication of the State Board of Veterinary Medicine, No. 1193-57-03, that he had violated the Veterinary Medicine Practice Act when he verbally harassed the owner of a patient animal. 

Holding: The Commonwealth Court, No. 1216 C.D. 2004, Leavitt, J., held that veterinarian's rude conduct toward client did not constitute "professional incompetence" within meaning of Veterinary Medicine Practice Act.

Reversed.
· Although agency charged with administration of an act is entitled to deference in its interpretation of that act, the meaning of a statute is a question of law for the courts; when convinced that the statutory interpretation adopted by an administrative agency violates legislative intent, courts may disregard the interpretation.
· Statute or regulation is unconstitutionally vague when its terms are not sufficiently specific to inform those who are subject to it what conduct on their part will render them liable to its penalties.

Pennsylvania Trout v. Department of Environmental Protection, 863 A.2d 93, Pa.Cmwlth., Dec 07, 2004.
Background: Developer applied for encroachment permit to fill wetlands. The Department of Environmental Protection (DEP) granted permit, and environmental groups appealed. The Environmental Hearing Board (EHB), No. 2002-251-R, upheld the permit, and environmental groups appealed. 

Holdings: The Commonwealth Court, No. 1033 C.D. 2004, Simpson, J., held that: 

(1) issuance of permit did not remove the only regulatory safeguard protecting wetlands from destruction; 

(2) regulation creating a rebuttable presumption that a practicable alternative existed did not modify groups' burden of proof in appeal to EHB; 

(3) EHB conducted the required de novo review of issuance of encroachment permit; 

(4) evidence was sufficient to establish that developer set forth a legitimate project purpose which was not drawn to exclude practicable alternatives; 

(5) evidence was sufficient to establish that a practicable off-site alternative did not exist to developer's proposed site; and 

(6) evidence was sufficient to establish that there were no practicable alternative on-site designs that would eliminate or reduce wetland impact.

Affirmed.
· Environmental Hearing Board (EHB) decisions have no precedential value in the Commonwealth Court.
· While an administrative agency is not bound by its prior precedent, it must render consistent opinions and should either follow, distinguish or overrule its own precedent.
Toy v. Metropolitan Life Ins. Co., 863 A.2d 1, 2004 PA Super 404, Pa.Super., Oct 20, 2004.

Background: Insured who purchased life insurance policy that was allegedly represented as being a retirement plan brought fraud, negligence, bad faith, and Unfair Trade Practices and Consumer Protection Law (UTPCPL) action against life insurer and insurance agent. The Court of Common Pleas of Allegheny County, Civil Division, No. GD 95-17627, Wettick, J., granted defendants summary judgment, and insured appealed. 

Holdings: The Superior Court, No. 7 WDA 2004, Joyce, J., held that: 

(1) discovery rule did not toll the statute of limitations on insured's fraud, negligent misrepresentation, and negligent supervision claims; 

(2) a plaintiff was required to demonstrate the common law element of justifiable reliance in order to sustain a private cause of action under the UTPCPL; 

(3) genuine issue of material fact as to whether insured justifiably relied on agent's alleged misrepresentations precluded summary judgment on her UTPCPL claims; 

(4) insured could not maintain Unfair Insurance Practices Act, bad faith, and violation of implied covenant of good faith and fair dealing claims against defendants; and 

(5) insured did not establish that she was entitled to summary judgment on her UTPCPL claims under the doctrine of offensive collateral estoppel.

Affirmed in part, reversed in part, and remanded.
· The application of offensive collateral estoppel is not necessarily precluded because the party invoking it seeks to rely upon an administrative decision.

South Dakota


Hanig v. City of Winner, 692 N.W.2d 202, 2005 SD 10, S.D., Jan 19, 2005.
Background: Licensee petitioned for writ of mandamus, seeking to require city council to give licensee fair and impartial hearing on application for renewal of liquor license. The Circuit Court, Sixth Judicial Circuit, Tripp County, Lori S. Wilbur, J., granted summary judgment to city. Licensee appealed. 

Holdings: The Supreme Court, Meierhenry, J., held that: 

(1) councilwoman's indirect pecuniary interest constituted a conflict of interest that violated licensee's right to due process and required disqualification from participation, and 

(2) due process violation arising from participation by councilwoman warranted new hearing.

Reversed.
· Adjudicatory hearings involve actions that are particular and immediate, in contrast to legislative or rule making actions which are general and future in effect.
Texas

El Paso County Hosp. Dist. v. Texas Health and Human Services Com'n, --- S.W.3d ----, 2005 WL 121781, Tex.App.-Austin, Jan 21, 2005.
Background: Hospitals sued Health and Human Services Commission seeking declaration that Commission's cut-off date for paid claim to determine Medicaid reimbursement rates was invalid rule under the Administrative Procedures Act (APA) and that the Commission failed to follow its own rules regarding the claims. The 201st Judicial District Court, Travis County, Peter M. Lowry, J., found in favor of Commission. Hospitals appealed. 

Holdings: The Court of Appeals, Bea Ann Smith, J., held that: 

(1) cut-off date for claims data was not an improper rule; 

(2) denial of request for formal review did not violate appeals rule; and 

(3) denial of informal review did not violate appeals rule.

Affirmed.
· No standard of review is prescribed for validity and applicability of administrative agency rules in declaratory judgment action, and judicial review of rules is thus largely unlimited in time and scope.
· Administrative rules are ordinarily construed in the same way as statutes and an agency's interpretation of its own rule is entitled to deference by the courts unless it is plainly erroneous.
· When there is vagueness, ambiguity, or room for policy determinations in an administrative rule, reviewing court defers to an agency's interpretation unless it is plainly inconsistent with the language of the rule.
· In reviewing an administrative agency's rule, greater deference is given to an agency's interpretation that is longstanding and applied uniformly.
· Because the interpretation of a rule by the agency represents the view of the regulatory body that drafted and administers the rule, the agency interpretation actually becomes part of the rule.
Utah

TDM, Inc. v. Tax Com'n, 103 P.3d 190, 513 Utah Adv. Rep. 13, 2004 UT App 433, Utah App., Nov 18, 2004.
Background: Adult entertainment establishments brought action to protest tax on sexually explicit businesses on grounds that tax violated First Amendment rights. Tax Commission brought motion to dismiss for failure to exhaust administrative remedies. The District Court, Third District, Salt Lake Department, Tyrone E. Medley, dismissed the action. Establishments appealed. 

Holding: The Court of Appeals held that establishments were not required to exhaust administrative remedies before bringing court action.

Reversed and remanded.
· Generally, parties must exhaust applicable administrative remedies as a prerequisite to seeking judicial review.
· An exception to the exhaustion of administrative remedies requirement exists where it appears that exhaustion would serve no useful purpose.
· Where purely legal questions are raised that cannot be finally determined in an administrative proceeding, the pursuit of the administrative proceeding may serve no purpose so as to preclude the necessity to exhaust administrative remedies.
· Exhaustion of administrative remedies is not required when the legal questions involved are threshold questions, and their determination could not be avoided by any turn the case might have taken in an administrative proceeding.
Washington


Bercier v. Kiga, 103 P.3d 232, Wash.App. Div. 2, Dec 21, 2004.
Background: Indian who sold tobacco products on reservation in Washington, but who was himself enrolled in a tribe in another state, brought a declaratory judgment action against State of Washington, State Department of Revenue, and others, and to challenge imposition of state excise taxes and regulations. The Superior Court, Thurston County, William Thomas McPhee, J., granted State's motion to dismiss plaintiff's claims for tobacco tax exemption, and plaintiff appealed. 

Holdings: The Court of Appeals, Hunt, J., held that: 

(1) plaintiff, as a nonmember of tribe on whose land he was operating, did not qualify for tobacco tax exemption, and 

(2) claim for declaratory judgment was subject to dismissal for failure to meet declaratory relief requirements.

Affirmed.
· If an administrative regulation is clear and unambiguous, the court applies its plain language to determine the intent behind the regulation.
· Generally, the appellate court gives substantial weight to an agency's view of the law if it falls within the agency's expertise in that special field of law.
Diehl v. Western Washington Growth Management Hearings Bd., 153 Wash.2d 207, 103 P.3d 193, Wash., Dec 16, 2004.
Background: Petitioner sought judicial review of decision of growth management hearings board that county's comprehensive plan and development regulations complied with Growth Management Act (GMA) goals and requirements relating to rural lands. The Superior Court, Mason County, M. Karlynn Haberly, J., dismissed petition for failure to comply with service of process requirements, and denied petitioner's motion for reconsideration. Petitioner appealed. The Court of Appeals affirmed, 118 Wash.App. 212, 75 P.3d 975, and the Supreme Court granted review. 

Holdings: The Supreme Court, Ireland, J., held that: 

(1) Administrative Procedure Act (APA) requirements for service, rather than more rigorous requirements of civil rule, applied, and 

(2) petitioner complied with APA service requirements.

Judgment of Court of Appeals reversed and matter remanded to trial court.
· That a postmark is acceptable under the Administrative Procedure Act (APA) service statute as evidence of completion of service indicates that receipt of the petition by the agency is proof of service and, therefore, a certificate of service is not required.

Wisconsin


State v. Swiams, 277 Wis.2d 400, 690 N.W.2d 452, 2004 WI App 217, Wis.App., Oct 19, 2004.
Background: Defendant appealed from an order of the Circuit Court, Milwaukee County, Elsa C. Lamelas, J., directing that he be reconfined in the Wisconsin State Prisons following the revocation of the extended-supervision part of his bifurcated sentence, and from the trial court's order denying his motion for postconviction relief. 

Holding: The Court of Appeals, Fine, J., held that persons sentenced to a bifurcated term of imprisonment whose extended supervision is revoked may seek postconviction relief from the trial court's reconfinement order.

Reversed and remanded.
· Certiorari review of decisions by administrative agencies involves a fourfold inquiry: (1) whether the board kept within its jurisdiction, (2) whether the board acted according to law, (3) whether the board's action was arbitrary, oppressive or unreasonable and represented its will and not its judgment, and (4) whether the evidence was such that the board might reasonably make the order or determination in question.
