California

Cockshott v. Department of Forestry and Fire Protection, 125 Cal.App.4th 235, 22 Cal.Rptr.3d 675, 35 Envtl. L. Rep. 20,005, 4 Cal. Daily Op. Serv. 11,240, 2004 Daily Journal D.A.R. 15,212, Cal.App. 3 Dist., Dec 22, 2004.
Background: Licensed timber operator filed a petition for administrative mandamus, challenging a decision of the Board of Forestry and Fire Protection. The Board filed a demurrer on the ground that timber operator's petition was untimely, and the Superior Court, Calaveras County, No. CV29821, John E. Martin, J., sustained the demurrer without leave to amend and dismissed the action. Timber operator appealed. 

Holding: The Court of Appeal, Sims, Acting P.J., held that timber operator's petition was untimely under special 30-day statute of limitations in Public Resources Code.

Affirmed.
· The Administrative Procedures Act may govern conduct of a particular agency in one area but not another.
· The Legislature has demonstrated that where it intends the Administrative Procedures Act to apply, it clearly says so; conversely, a failure to so state can only be interpreted as indicating the inapplicability of the Act.

Nasha L.L.C. v. City of Los Angeles, 125 Cal.App.4th 470, 22 Cal.Rptr.3d 772, 35 Envtl. L. Rep. 20,007, 4 Cal. Daily Op. Serv. 11,410, 2004 Daily Journal D.A.R. 15,369, Cal.App. 2 Dist., Dec 29, 2004.
Background: Developer filed petition for writ of mandate to overturn planning commission's adverse decision with regard to proposed development project, based on potential bias on the part of one member of planning commission. The Superior Court, Los Angeles County, No. BC258585, David P. Yaffe, J., denied petition. Developer appealed. 

Holdings: The Court of Appeal, Klein, P.J., held that: 

(1) newsletter article adverse to project that was written by member of planning commission gave rise to unacceptable probability of actual bias, and 

(2) developer did not waive bias issue.

Reversed with directions.
· A challenge to the procedural fairness of an administrative hearing is reviewed de novo on appeal because the ultimate determination of procedural fairness amounts to a question of law.
· In the case of an administrative agency, "quasi-legislative" acts, which are not subject to procedural due process requirements, involve the adoption of rules of general application on the basis of broad public policy, while "quasi-judicial" acts, to which due process requirements apply regardless of the guise they may take, involve the determination and application of facts peculiar to an individual case.
· The standard of impartiality required at an administrative hearing is less exacting than that required in judicial proceedings; thus, in order to prevail on a claim of bias violating fair hearing requirements, the claimant must establish an unacceptable probability of actual bias on the part of those who have actual decisionmaking power over their claims.
Plastic Pipe and Fittings Ass'n v. California Building Standards Com'n, 124 Cal.App.4th 1390, 22 Cal.Rptr.3d 393, 4 Cal. Daily Op. Serv. 11,090, 2004 Daily Journal D.A.R. 14,920, Cal.App. 2 Dist., Dec 15, 2004.
Background: Plastic pipe and fittings association filed petition for writ of administrative mandate, challenging decision by Building Standards Commission and state building agencies to modify adoption of uniform plumbing code by excluding provisions allowing use of cross-linked polyethylene (PEX) pipes, based on public health concerns. The Superior Court, Los Angeles County, No. BS076413, Dzintra I. Janavs, J., granted petition. Commission and agencies appealed. 

Holdings: The Court of Appeal, Croskey, J., held that: 

(1) substantial evidence supported decision to disallow PEX use; 

(2) decision was not procedurally unfair; and 

(3) substantial evidence supported Commission's decision to defer approval of PEX pending environmental review under California Environmental Quality Act (CEQA).

Reversed with directions.
· A court cannot disturb an administrative agency's decision if substantial evidence in the administrative record supports the decision, and the court's review is limited to evidence in the administrative record.
· A court reviewing an administrative agency's quasi-legislative act cannot reweigh the evidence or substitute its own judgment for that of the agency.
· A reviewing court independently determines whether an administrative agency acted within the scope of its statutory authority.
· On appeal, reviewing court independently reviews a challenged administrative agency's decision and applies the same standard of review that governs the superior court.
· For purposes of a reviewing court's determination whether an administrative agency's decision is supported by substantial evidence, the evidence is substantial if a reasonable trier of fact could conclude that the evidence is reasonable, credible, and of solid value.
· An administrative agency making a quasi-legislative decision is not required to make detailed factual findings supporting its decision.

Reclamation Dist. No. 684 v. State Dept. of Industrial Relations, 125 Cal.App.4th 1000, 23 Cal.Rptr.3d 269, 35 Envtl. L. Rep. 20,012, 5 Cal. Daily Op. Serv. 464, 2005 Daily Journal D.A.R. 563, Cal.App. 3 Dist., Jan 13, 2005.
Background: Reclamation district contracted with manufacturing firm to place fill on a levee but did not require it to pay prevailing wages to its employees. Director of the Department of Industrial Relations determined that work was subject to the prevailing wage laws. District filed a petition for writ of mandate to challenge director's decision, and the Superior Court, San Joaquin County, No. CV019537, Bob W. McNatt, J., denied the petition. District appealed. 

Holding: The Court of Appeal, Blease, Acting P.J., held that maintenance work done on levee was public works project subject to prevailing wage laws.

Affirmed.
· Judicial review of the quasi-legislative act of an administrative agency is generally limited to the question whether the agency's action was arbitrary, capricious, or entirely lacking in evidentiary support; however, when a regulation is challenged as inconsistent with the terms or intent of the authorizing statute, the standard of review is different, because the courts are the ultimate arbiters of the construction of a statute, and the interpretation of a statute is a matter of law over which the court exercises its independent judgment.
Connecticut
Connecticut General Life Ins. Co. v. Pennsylvania Life and Health Ins. Guar. Ass'n, 866 A.2d 465, Pa.Cmwlth., Jan 12, 2005.
Background: Member insurers sought judicial review of decision by insurance commissioner granting Life and Health Insurance Guaranty Association's (PLHIGA) motion for summary judgment regarding inclusion of unallocated annuity contracts in calculation of assessments. 

Holdings: The Commonwealth Court, No. 1650 C.D. 2004, McCloskey, Senior Judge, held that: 

(1) PLHIGA had authority to recalculate assessments, and 

(2) methodology employed by PLHIGA in recalculating assessments was not improper.

Affirmed.
· An administrative agency's adjudication is reversible as not in accordance with law if it represents a manifest and flagrant abuse of discretion or a purely arbitrary execution of the agency's duties or functions.
· While deference may be given to an administrative agency's interpretation of its statute, where the meaning of the statute is a question of law for the court, when convinced that the agency's interpretation is unwise or erroneous, the deference normally accorded the agency is unwarranted.

Melendez v. Valley Metallurgical Processing Co., Inc., 86 Conn.App. 880, 863 A.2d 744, Conn.App., Jan 18, 2005.
Background: After an unsuccessful appeal from the decision of the workers' compensation commissioner, claimant filed a motion to reopen the decision of the workers' compensation review board. The board granted the motion. Claimant appealed, and employer and its insurer cross-appealed. 

Holding: The Appellate Court, DiPentima, J., held that compensation review board had no jurisdiction to act on claimant's motion to reopen prior decision of the board.

Reversed and remanded with direction.
· Appeals to courts from administrative agencies exist only under statutory authority.
· A statutory right to appeal from decision of administrative agency may be taken advantage of only by strict compliance with the statutory provisions by which it is created, and such provisions are mandatory, and, if not complied with, the appeal is subject to dismissal.
· Although appellate court accords great weight to the construction given to the workers' compensation statutes by the commissioner and the workers' compensation review board, a state agency is not entitled to special deference when its determination of a question of law has not previously been subject to judicial scrutiny.
· Where workers' compensation appeal involves an issue of statutory construction that has not yet been subjected to judicial scrutiny, appellate court has plenary power to review the administrative decision.
· Administrative agencies are tribunals of limited jurisdiction, and their jurisdiction is dependant entirely upon the validity of the statutes vesting them with power and they cannot confer jurisdiction upon themselves.
· The compensation review board derives its authority from workers' compensation law, and that law grants no authority to the board to open a decision.
D.C.

Georgetown University v. District of Columbia Dept. of Employment Services, 862 A.2d 387, D.C., Dec 02, 2004.
Background: Claimant petitioned for review of decision of ALJ finding that claimant had failed to provide timely notice of her work-related injury to her employer. The Department of Employment Services reversed. Employer petitioned for review. 

Holdings: The Court of Appeals, Wagner, C.J., held that: 

(1) ALJ's finding that claimant failed to provide timely written notice of her injury was supported by substantial evidence, and thus Department of Employment Services (DOES) was bound to accept ALJ's finding on appeal, and 

(2) case would be remanded to DOES for consideration of claimant's argument that her claim for causally related medical benefits was not barred by her failure to give timely notice of injury to employer.

Reversed and remanded.
· An administrative order can only be sustained on the grounds relied on by the agency.
· In reviewing an agency decision, appellate court must consider: (1) whether the agency made a finding of fact on each material contested issue of fact; (2) whether substantial evidence in the record supports each finding; and (3) whether the conclusions of law follow rationally from the findings.
· Court of Appeals will uphold an agency's decision if it is based upon "substantial evidence," which means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Generally, Court of Appeals will defer to an agency's interpretation of the statute and regulations it administers unless its interpretation is unreasonable or in contravention of the language or legislative history of the statute and/or regulations.
Florida

Kerper v. Department of Environmental Protection, 894 So.2d 1006, 30 Fla. L. Weekly D215, Fla.App. 5 Dist., January 14, 2005.
Background: Owner of auto salvage business appealed a final order of the Department of Environmental Protection (DEP) imposing liability for failure to clean up used oil discharges.

Holdings: The District Court of Appeal, Fifth District, Pleus, J., held that:

(1) evidence was insufficient to support finding that owner was person who discharged oil;

(2) DEP document entitled, “Corrective Actions for Contaminated Site Cases” (CACSC) constituted an unpromulgated rule; and

(3) owner was entitled to attorney's fees.

Reversed and remanded.
· If an agency neglects its rulemaking power and attempts to promulgate policy of general applicability on an ad hoc basis by orders in particular cases, the court must order rulemaking as a predicate for further action and, if necessary, invalidate agency action taken without rulemaking.
Indiana

Area Plan Com'n, Evansville-Vanderburgh County v. Hatfield, 820 N.E.2d 696, Ind.App., Jan 14, 2005.
Background: Developer, which was a limited liability corporation (LLC) and the LLC's members petitioned for writ of certiorari to contest Area Plan Commission's denial of plat application for construction of subdivision, alleging that the decision was arbitrary and capricious and contrary to law. The Circuit Court, Vanderburgh County, Carl A. Heldt, J., entered judgment for developer and members and denied commission's motion to correct errors. Commission appealed, contending that individual members lacked standing, and the Court of Appeals issued order dismissing the appeal as moot. Commission filed petition to transfer, and the Supreme Court remanded for decision on the merits. 

Holding: On remand, the Court of Appeals, Kirsch, C.J., held that individual members were aggrieved by the decision and thus had standing.

Affirmed.
· In order for a party to be entitled to seek judicial review, it must have a substantial interest in the subject matter of the litigation and been prejudiced or aggrieved by the action from which it seeks to appeal.
Kiel Bros. Oil Co., Inc. v. Indiana Dept. of Environmental Management, 819 N.E.2d 892, Ind.App., Dec 30, 2004.
Background: Operator of gas station sought review of the Office of Environmental Adjudication's decision that operator was not entitled to third-party indemnification from the Excess Liability Trust Fund (ELTF) for remediation expenses paid as settlement of station owner's action against operator for petroleum contamination from underground storage tanks on property. The Superior Court, Marion County, Michael D. Keele, J., affirmed. Operator appealed. 

Holding: The Court of Appeals, Bailey, J., held that station owner was not considered a third-party, but rather was a first-party who had already been partially reimbursed from ELTF.

Affirmed.
· The Court of Appeals is free to determine any legal question that arises out of the administrative agency's decision and is not bound by the agency's interpretation of the law.

Long v. Wayne Tp. Assessor, 820 N.E.2d 190, Ind.Tax, Jan 12, 2005.
Background: Taxpayers appealed decision of Indiana Board of Tax Review that affirmed property tax assessment. Assessor filed motion to dismiss. 

Holdings: The Tax Court, Fisher, J., held that: 

(1) Tax Court had subject-matter jurisdiction over appeal; 

(2) when appealing Board's final determination, taxpayer is not subject to statutory provisions governing period in which to transmit agency record to court, but rather to provisions of Tax Court rule governing transmission of Board's record to Tax Court; and 

(3) 30-day period to transmit certified copy of Board's record began to run when taxpayers received notice from Board that record was prepared.

Motion denied.
· Indiana courts of general jurisdiction review agency decisions exclusively under Administrative Orders and Procedures Act (AOPA).

Louisiana

Thomas v. Louisiana Dept. of Public Safety & Corrections, 887 So.2d 509, 2003-2271 (La.App. 1 Cir. 9/17/04), La.App. 1 Cir., September 17, 2004.
Background: Police department radio dispatchers applied for supplemental pay. The Department of Public Safety and Corrections, Municipal Police Officers' Supplemental Pay Board of Review denied the application. Radio dispatchers petitioned for judicial review. The Nineteenth Judicial District Court, East Baton Rouge Parish,No. 481,681, Division N, Jewel E. “Duke” Welch, reversed. The Board of Review appealed.

Holding: The Court of Appeal, Whipple, J., held that radio dispatchers were entitled to supplemental pay.

Affirmed.
· When reviewing an administrative final decision in an adjudication proceeding, the district court functions in part as an appellate court.
Maryland


Comptroller of Treasury v. Phillips, 384 Md. 583, 865 A.2d 590, Md., Jan 13, 2005.
Background: Comptroller of the Treasury sought review of decision of the Tax Court denying Maryland estate tax assessment on estate that had no federal estate tax liability due to its utilization of the federal credit for tax on prior transfers. The Circuit Court, Talbot County, Horne, J., affirmed. Comptroller appealed. 

Holding: Upon a grant of certiorari on its own initiative, the Court of Appeals, Raker, J., held that Maryland estate tax assessment was not authorized when estate did not take the federal credit for state death taxes.

Affirmed.
· When the Court of Appeals reviews an administrative agency's decision, it employs the same statutory standards as would the Circuit Court; the inquiry is whether the administrative agency erred, not whether the Circuit Court erred.
Missouri

Continental Coal, Inc. v. Missouri Land Reclamation Com'n, 150 S.W.3d 371, Mo.App. W.D., Dec 14, 2004.
Background: Coal mining company which was creditor of previous holder of coal mining lease and competitor of previous leaseholder's assignee sought administrative review of decision by Director of Land Reclamation Commission (LRC) to issue surface coal mining permit to previous leaseholder's assignee. The LRC upheld Director's decision, and company sought judicial review. The Circuit Court of Cole County, Richard G. Callahan, J., affirmed and dismissed company's petition for lack of standing. Company appealed. 

Holding: The Court of Appeals, Thomas H. Newton, J., held that company did not have standing, either as a competitor of permit applicant or creditor of previous leaseholder, to challenge decision of LRC to issue surface coal mining permit.

Affirmed.
· When a party appeals from the circuit court's judgment in an administrative law case, Court of Appeals ordinarily reviews the decision of the administrative agency rather than the judgment of the circuit court.
· Some private rights of basic dimension entitle a person affected by administrative action to judicial review without express statutory sanction; the "right" to be free from competition is not one of these, however.
Nevada

Nevada Power Co. v. Eighth Judicial Dist. Court of Nevada ex rel. County of Clark, 102 P.3d 578, Nev., Dec 23, 2004.
Background: Electricity customers brought class action against electrical utility for deceptive and unfair trade practices, breach of the covenant of good faith and fair dealing, and breach of contract, based on the placement of electric meters on primary side of transformers in their buildings, which allegedly resulted in overbilling for electricity lost during conversion process. Utility brought motion to dismiss for lack of subject matter jurisdiction and lack of primary jurisdiction. The Eighth Judicial District Court, Clark County, Kathy A. Hardcastle, D.J., denied the motion. Utility petitioned for writ relief. 

Holdings: The Supreme Court held that: 

(1) writ of prohibition was appropriate means to challenge trial court's exercise of jurisdiction; 

(2) district court had original jurisdiction over the claims; and 

(3) district court could refuse to defer primary jurisdiction to PUC.

Writ denied.
· The exhaustion of administrative remedies doctrine is concerned with the timing of judicial review of administrative action.
· The doctrine of exhaustion of administrative remedies applies only when an administrative agency has original jurisdiction.
· The doctrine of primary jurisdiction requires that courts should sometimes refrain from exercising jurisdiction so that technical issues can first be determined by an administrative agency.
· In every case the question is whether the reasons for the existence of the doctrine of primary jurisdiction are present and whether the purposes it serves will be aided by its application in the particular litigation.
· Application of the doctrine of primary jurisdiction is discretionary with the court.
New Jersey

Valdez v. Tri-State Furniture, 374 N.J.Super. 223, 863 A.2d 1123, N.J.Super.A.D., Jan 12, 2005.
Background: Workers' compensation claimant filed a petition for benefits after his leg was amputated following a forklift accident. The Division of Workers' Compensation dismissed the petition with prejudice. Claimant appealed. 

Holdings: The Superior Court, Appellate Division, Parrillo, J.A.D., held that: 

(1) evidence supported finding that claimant was injured "in the course of employment," and 

(2) evidence supported finding that claimant's leg injury caused by a forklift accident "arose out of" his employment.

Reversed and remanded.
· Appellate review of a judge or agency's fact-finding is limited.
· The Superior Court, Appellate Division, decides whether the factual findings made by a judge or agency could reasonably have been reached from the credible evidence in the record.
New York

Agnew v. North Colonie Cent. School Dist., 14 A.D.3d 830, 787 N.Y.S.2d 521, 194 Ed. Law Rep. 935, 2005 N.Y. Slip Op. 00182, N.Y.A.D. 3 Dept., Jan 13, 2005.
Background: Former teacher aide brought article 78 proceeding to review determination of school district which terminated her employment. The Supreme Court, Albany County, transferred the proceeding. 

Holdings: The Supreme Court, Appellate Division, Carpinello, J., held that: 

(1) standard of review for teacher aide's termination was substantial evidence standard, and 

(2) substantial evidence supported finding that teacher aide was guilty of stealing money from classroom to which she was assigned.

Determination confirmed.
· Administrative decision is proper if it results from a hearing based on evidence from which an inference of the existence of the fact found may be drawn reasonably and in which the facts provide a rational basis for the finding.
Martindale v. Novello, 13 A.D.3d 761, 786 N.Y.S.2d 616, 2004 N.Y. Slip Op. 09147, N.Y.A.D. 3 Dept., Dec 09, 2004.

Background: Executor of residential community developer's estate commenced proceeding under Article 78, seeking to annul a determination of the Department of Health (DOH) imposing a penalty on developer for installing driven point wells instead of drilled wells approved by DOH. The Supreme Court, Albany County, Canfield, J., vacated penalty imposed, and DOH appealed. 

Holdings: The Supreme Court, Appellate Division, Peters, J., held that: 

(1) monetary penalty was penal in nature, and thus should abate upon developer's death, and 

(2) sanctions and penalties imposed against developer were not so excessive and shocking as to constitute an abuse of discretion on part of the DOH.

Reversed.
· A court, in its review of an administrative penalty, is required to determine if the sanctions and penalties imposed were so disproportionate to the offense, in the light of all the circumstances, as to be shocking to one's sense of fairness.

Michaelis v. Graziano, 14 A.D.3d 180, 786 N.Y.S.2d 461, 2004 N.Y. Slip Op. 09246, N.Y.A.D. 1 Dept., Dec 14, 2004.
Background: Physician filed article 78 petition, challenging order of the Director of the Office of Professional Medical Conduct (OPMC) requiring a comprehensive medical review (CMR) be conducted on physician's patient and office records. The Supreme Court, New York County, Lewis Bart Stone, J., denied and dismissed the petition. Physician appealed. 

Holdings: The Supreme Court, Appellate Division, Friedman, J., held that 

(1) CMR order was not required to be accompanied by a subpoena to be valid, and 

(2) physician was not entitled to prior written notice of issues identified for investigation.

Affirmed.
· An administrative agency is clothed with only those powers expressly conferred by its authorizing statute, as well as those required by necessary implication.
Scibelli v. Planning Bd. of Town of Woodbury, 12 A.D.3d 450, 786 N.Y.S.2d 537, 2004 N.Y. Slip Op. 08107, N.Y.A.D. 2 Dept., Nov 08, 2004.

Background: Article 78 proceeding was brought, challenging determination of town planning board which denied application for amended site plan and special use permit. The Supreme Court, Orange County, McGuirk, J., affirmed. 

Holding: On appeal, the Supreme Court, Appellate Division, held that board's determination that application did not conform with zoning regulations was supported by substantial evidence.

Affirmed.
· Judicial review of a determination of an administrative body made after a hearing is limited to whether or not that determination is supported by substantial evidence.
· An administrative determination will be found to be supported by substantial evidence if there is a rational basis in the record for the findings of fact on which the administrative body's determination is based.

North Dakota

Huff v. North Dakota State Bd. of Medical Examiners-Investigative Panel B, 690 N.W.2d 221, 2004 ND 225, N.D., Dec 14, 2004.

Background: The State Board of Medical Examiners Investigative Panel issued a complaint against physician. The State Board of Medical Examiners suspended physician's license. Physician appealed. The District Court, Burleigh County, South Central Judicial District, Thomas J. Schneider, J., affirmed. Physician appealed. 

Holdings: The Supreme Court, Maring, J., held that: 

(1) physician's testimony during disciplinary hearing adequately established the requisite standard of care and physician's deviation from it, and 

(2) the weight of the evidence supported the Board's finding that physician deviated from the standard of care when he administered color vision deficiency test to patient.

Affirmed.
· Administrative agency decisions are subject to limited judicial review.
· On appeal from an administrative agency decision, the Supreme Court does not substitute its judgment for that of the agency or make independent findings, determining only if a reasoning mind reasonably could have concluded the findings were supported by the weight of the evidence in the entire record, and deferring to the hearing officer's opportunity to judge the credibility of witnesses.
· An administrative agency's decisions on questions of law are fully reviewable on appeal.
· Competent expert testimony must be introduced if the issues in the administrative proceeding require establishing the applicable standards of professional conduct and determining whether particular conduct fell below these standards.
· It is the agency's responsibility to assess the credibility of witnesses and to resolve conflicts in the evidence.
· Determining the credibility of witnesses and the weight to be given their testimony is the exclusive province of the hearing officer.

Spectrum Care, L.L.C. v. Workforce Safety and Ins., 690 N.W.2d 233, 2004 ND 229, N.D., Dec 17, 2004.
Background: Employer, operator of an assisted living retirement facility, appealed decision of Workforce Safety and Insurance (WSI) classifying its employees for purposes of establishing workers' compensation insurance premiums. The District Court, Burleigh County, South Central Judicial District, Gail H. Hagerty, J., affirmed WSI's decision, and employer appealed. 

Holding: The Supreme Court, VandeWalle, C.J., held that decision of WSI classifying resident service aides as "domestics" was supported by a preponderance of the evidence.

Affirmed.
· In reviewing an administrative agency's findings of fact, the Supreme Court does not make independent findings of fact or substitute its judgment for that of the agency; rather, the Court decides only whether a reasoning mind reasonably could have determined the agency's factual conclusions were supported by the weight of the evidence from the entire record.
· An administrative agency's decision on a question of law, including the interpretation of a statute, is fully reviewable by the Supreme Court.
Oregon

Wahlgren v. Department of Transp., Driver & Motor Vehicles Services Branch (DMV), 196 Or.App. 452, 102 P.3d 761, Or.App., Dec 08, 2004.
Background: Motorist sought judicial review of ALJ's order that affirmed suspension of driving privileges for refusing blood test to determine whether motorist had been driving under the influence of intoxicants (DUII). The Circuit Court, Multnomah County, Jan G. Wyers, J., reversed ALJ's decision. State appealed. 

Holdings: The Court of Appeals, Landau, P.J., held that: 

(1) to preserve issues for judicial review concerning ALJ's decision stemming from implied-consent hearing, issue must be raised at hearing; 

(2) party's pro se status does not exempt that party from preservation rules; 

(3) ordinary preservation requirements concerning judicial review of administrative agency's decision apply in cases involving fundamental constitutional rights; 

(4) even if ALJ had duty to assist motorist in presenting favorable evidence, ALJ did not abuse her discretion when she failed to preserve for judicial review claim that motorist was denied opportunity to consult with attorney; and 

(5) motorist failed to preserve for judicial review his claim that motorist's request to consult with attorney vitiated refusal to consent to blood test.

Reversed.
· Rules of preservation apply on judicial review of decisions of administrative agencies.
· Party's pro se status does not exempt that party from preservation rules concerning judicial review of administrative agency's decision.
· Administrative agency may choose to afford pro se litigants some latitude as to procedural requirements, but when the agency has not chosen to do so it may not be compelled to do so.
· Ordinary preservation requirements concerning judicial review of administrative agency's decision apply in cases involving fundamental constitutional rights.
Pennsylvania

Connecticut General Life Ins. Co. v. Pennsylvania Life and Health Ins. Guar. Ass'n, 866 A.2d 465, Pa.Cmwlth., Jan 12, 2005.
Background: Member insurers sought judicial review of decision by insurance commissioner granting Life and Health Insurance Guaranty Association's (PLHIGA) motion for summary judgment regarding inclusion of unallocated annuity contracts in calculation of assessments. 

Holdings: The Commonwealth Court, No. 1650 C.D. 2004, McCloskey, Senior Judge, held that: 

(1) PLHIGA had authority to recalculate assessments, and 

(2) methodology employed by PLHIGA in recalculating assessments was not improper.

Affirmed.
· An administrative agency's adjudication is reversible as not in accordance with law if it represents a manifest and flagrant abuse of discretion or a purely arbitrary execution of the agency's duties or functions.
· While deference may be given to an administrative agency's interpretation of its statute, where the meaning of the statute is a question of law for the court, when convinced that the agency's interpretation is unwise or erroneous, the deference normally accorded the agency is unwarranted.
Texas


Liberty Mut. Ins. Co. v. Griesing, 150 S.W.3d 640, Tex.App.-Austin, Aug 26, 2004.
Background: Insured brought class action against her automobile insurer to challenge collection of theft prevention fee in addition to premium. The 250th Judicial District Court, Travis County, Suzanne Covington, J., granted partial summary judgment in favor of insured. Interlocutory appeal by insurer was permitted. 

Holding: The Court of Appeals, W. Kenneth Law, C.J., held that the insurer could not charge the fee in addition to the regulated rate and could collect it only as part of the regulated rate.

Affirmed.
· The only requirement of administrative agencies when exercising the powers and the broad authority granted by the legislature is that the rules and regulations must be consistent with the constitution and statutes of state.
· In determining whether a particular administrative agency has exceeded its rule-making powers, courts must ask if the rule's provisions are in harmony with the general objectives of the act involved.
· A rule of an administrative agency is void if it conflicts with a statute.
Pantera Energy Co. v. Railroad Com'n of Texas, 150 S.W.3d 466, Tex.App.-Austin, Feb 05, 2004.

Background: Energy company filed suits for judicial review of orders of the Railroad Commission dismissing energy company's applications to dissolve formerly pooled oil and gas units for failure to provide notice to owners and operators of adjacent offset tracts, and a declaratory judgment action challenging the notice requirement. The 250th Judicial District Court, Travis County, W. Jeanne Meurer, J., dismissed the actions as moot after the administrative rule governing such applications was amended to require notice to offset owners and operators. Energy company appealed. 

Holdings: On grant of rehearing, the Court of Appeals, Bea Ann Smith, J., held that: 

(1) amended rule's notice requirement was a procedural change that applied prospectively to all pending applications, whenever filed; 

(2) issue of whether Commission improperly required company to provide notice under former rule was moot; 

(3) Commission's amendment of rule while applications were pending was not arbitrary and capricious; and 

(4) change in notice procedure did not deprive company of any vested rights.

Affirmed.
· In a suit for judicial review of agency decision, reviewing court may identify error but may not dictate how to correct the error; to do so would usurp authority and discretion delegated to agency by legislature.

Schade v. Texas Workers' Compensation Com'n, 150 S.W.3d 542, Tex.App.-Austin, Apr 08, 2004.

Background: Physician filed action against Workers' Compensation Commission, seeking declaration that Commission lacked authority to conduct desk review of physician's services to claimants and that desk review constituted an unconstitutional search. After a bench trial, the District Court of Travis County, Jeanne Meurer, J., denied physician's claims for relief, and physician appealed. 

Holdings: The Court of Appeals, W. Kenneth Law, C.J., held that: 

(1) Commission had authority to conduct desk review of physician's services to workers' compensation claimants; 

(2) Commission was authorized to reallocate power to monitor health-care providers from its Medical Review Division to the medical audit team of its Compliance and Practices Division; and 

(3) Commission's request and questionaire to physician did not violate constitutional protections against unreasonable searches and seizures.

Affirmed.
· The powers of a commission include the powers delegated by the legislature in clear and express statutory language, together with any implied powers that may be necessary to perform a function or duty delegated by the legislature.
· A court may imply that the legislature intended that a commission have whatever power is reasonably necessary to fulfill a function or perform a duty that the legislature has expressly placed in the agency.
· Where a statute entrusts specified functions to a commission, the legislature presumably intends that only that commission will exercise the delegated functions, and the commission may not subdelegate assigned functions to its employees, as to do so would mean that the commission acted outside of its statutory authority, and its employees' actions would be invalid for want of authority.

Texas Mun. Power Agency v. Public Utility Com'n of Tex., 150 S.W.3d 579, Tex.App.-Austin, May 20, 2004.

Background: City, which was member of municipally owned utility, filed complaint against the utility, alleging that utility was requiring it to pay a portion of other member cities' wholesale electricity transmission costs, causing it to pay more for transmission service than Public Utility Commission's (PUC) transmission orders required. The Commission decided that plaintiff city was authorized to nominate its own load and was obligated to pay only those transmission charges established by the Commission. Utility sought judicial review. The 200th Judicial District Court, Travis County, Lora J. Livingston, J., reversed and remanded. In a separate action, the utility sought judicial review of the Commission's rate-setting order regarding wholesale transmission charges. The District Court, Lora J. Livingston, J., reversed and remanded. Utility appealed in both cases, challenging the Commission's jurisdiction, and the appeals were consolidated. 

Holding: The Court of Appeals, Jan P. Patterson, J., held that the Commission had jurisdiction over the two proceedings.

Judgments of district court affirmed.
· In ascertaining the scope of an agency's authority, the court gives great weight to the contemporaneous construction of a statute by the administrative agency charged with its enforcement.
· The legislature intends that an agency created to centralize expertise in a certain regulatory area will be given a large degree of latitude in the methods it uses to accomplish its regulatory function.
USA Waste Services of Houston, Inc. v. Strayhorn, 150 S.W.3d 491, Tex.App.-Austin, Mar 18, 2004.

Background: Waste removal company brought action against comptroller and attorney general, seeking refund of sales taxes paid on steam cleaning services that company ordered after spilling waste on customers' property. The 261st Judicial District Court, Travis County, Margaret A. Cooper, J., granted defendants' motion for summary judgment. Company appealed. 

Holding: The Court of Appeals, Jan P. Patterson, J., held that company was not entitled to sale-for-resale tax exemption.

Affirmed.
· The court gives serious consideration to an agency's construction of a statute, as long as the construction is reasonable and does not contradict the plain language of the statute.
· Courts do not defer to administrative interpretation in regard to statutory questions which do not lie within administrative expertise, or deal with a nontechnical question of law.
· An administrative agency has the power to interpret its own rules, and its interpretation is entitled to great weight and deference.
· An agency's construction of its rule is controlling unless it is plainly erroneous or inconsistent.

Williams v. Texas State Bd. of Orthotics & Prosthetics, 150 S.W.3d 563, Tex.App.-Austin, Apr 08, 2004.

Background: Orthotists whose applications for licenses to practice orthotics had been denied brought declaratory judgment action against Board Of Orthotics and Prosthetics, alleging the Board had exceeded its statutory authority in promulgating rules governing the licensing of practicing orthotists and exemptions thereto. The 126th Judicial District, Travis County, Margaret A. Cooper, J., granted summary judgment in favor of Board. Orthotists appealed. 

Holding: The Court of Appeals, Bea Ann Smith, J., held that Board exceeded its statutory authority in promulgating licensure exemptions that were at odds with legislative intent.

Reversed.
· An administrative agency's rules may be held invalid despite the agency's attempt to perform its statutory duties.
· An agency rule is invalid if (1) the agency had no statutory authority to promulgate it; (2) it was not promulgated pursuant to proper procedure; or (3) it is unconstitutional.
· In deciding whether an administrative agency has exceeded its rulemaking powers, the determinative factor is whether the rule's provisions are in harmony with the general objectives of the statute.
· In determining whether an administrative rule is in harmony with an act's general objectives, courts look to all applicable provisions of that act, rather than only one particular section.

Washington

Coleman v. State, Dept. of Social and Health Services, 124 Wash.App. 675, 102 P.3d 860, Wash.App. Div. 2, Dec 14, 2004.
Background: Foster care licensees sought review of Board of Appeals' decision upholding administrative law judge's determination that one of the licensees had physically abused her daughter, thereby requiring revocation of foster care license. The Superior Court, Pierce County, Lisa Worswick, J., upheld both the finding of physical abuse and the license revocation. Licensees appealed. 

Holdings: The Court of Appeals, Bridgewater, J., held that: 

(1) substantial evidence supported finding of physical abuse by licensee with regard to her daughter, and 

(2) revocation of license was mandatory, based on finding of physical abuse.

Affirmed.
· In reviewing administrative action, the appellate court sits in the same position as the superior court and applies the Administrative Procedures Act standards directly to the agency record.
· The appellate court reviews an administrative agency's findings of fact to see if substantial evidence in the record supports them.
· The appellate court reviews an administrative agency's conclusions of law de novo under an error of law standard.
West Virginia

Board of Educ. of The County of Tyler v. White, 216 W.Va. 242, 605 S.E.2d 814, 194 Ed. Law Rep. 445, W.Va., Oct 28, 2004.
Background: Board of Education sought review of Educational Employees' Grievance Board's decision that employee was entitled to a 261-day employment term. The Circuit Court, Tyler County, John T. Madden, J., reversed. Employee appealed. 

Holding: The Supreme Court of Appeals, Maynard, C.J., held that Board of Education employee was discriminated against and was entitled to a 261-day contract.

Reversed and remanded with directions.
· Credibility determinations made by an administrative law judge are entitled to deference on appeal.
