Delaware

Free-Flow Packaging Intern., Inc. v. Secretary of Dept. of Natural Resources and Environmental Control of State, 861 A.2d 1233, 34 Envtl. L. Rep. 20,137, Del.Supr., Nov 12, 2004.
Background: Company that emitted air contaminants appealed from decision of the Environmental Appeals Board which upheld finding by the Department of Natural Resources and Environmental Control (DNREC) that company had violated a condition of its operating permit by failing to pay full amount of permit fee. The Superior Court, New Castle County, affirmed Board's decision. Company appealed. 

Holdings: The Supreme Court, Berger, J., held that: 

(1) DNREC could determine air polluting sources' base fee categories without promulgating a regulation pursuant to Administrative Procedures Act (APA), and 

(2) DNREC's assessment of base fee categories was not arbitrary and capricious.

Affirmed.
· As a general rule, when an agency adopts a regulation, it must comply with the Administrative Procedures Act's (APA's) procedures for adopting a regulation, and when an agency decides whether a named party is violating a law or regulation, it must comply with the APA's procedures for case decisions; but, when an agency carries out other functions, as when it implements a specific and detailed statutory directive, it may operate outside the scope of the APA.
Florida

Cone v. State, Dept. of Health, 886 So.2d 1007, 29 Fla. L. Weekly D2413, Fla.App. 1 Dist., October 28, 2004.
Background: Physician appealed from corrected final order of the Board of Osteopathic Medicine permanently revoking his license to practice osteopathic medicine.

Holding: The District Court of Appeal, Ervin, J., held that administrative complaint filed by Department of Health (DOH) requesting Board to discipline physician's license to practice osteopathic medicine failed to charge violation of statute providing for discipline when license or authority to practice any regulated profession is revoked, suspended, or otherwise acted against for violation that would constitute violation under Florida law.

Reversed and remanded with directions.
· Standard of review of administrative agency decision based upon an issue of law is whether agency erroneously interpreted law and, if so, whether correct interpretation compels particular action.
· Deference is given to administrative agency's interpretation of statute agency is charged to administer; however, appellate court can overturn agency's interpretation of statute if interpretation is clearly erroneous.

Environmental Confederation of Southwest Florida, Inc. v. State, 886 So.2d 1013, 29 Fla. L. Weekly D2421, Fla.App. 1 Dist., October 28, 2004.
Background: Public interest groups appealed orders of the Department of Environmental Protection (DEP) dismissing groups' petition for a formal administrative hearing to challenge renewal of injection well permit and issuance of mining permit. Appeals were consolidated. Mining company moved to dismiss appeal.

Holdings: The District Court of Appeal, 857 So.2d 207, found that groups had standing to challenge order on appeal, and on the merits, Wolf, C.J., held that:

(1) reenactment of amendment to statute limiting standing of public interest groups to intervene in DEP permitting proceedings, which reenactment cured alleged violation of single subject rule, did not apply retroactively, and

(2) adoption of amendment did not violate the single subject rule of the Florida Constitution.

Affirmed.
· The rights of intervenors in an administrative proceeding are subordinate to the propriety of the main proceeding.
Indiana


Borsuk v. Town of St. John, 820 N.E.2d 118, Ind., Jan 04, 2005.
Background: Landowners brought action for writ of certiorari, contending that town's refusal to rezone land for commercial use was arbitrary, capricious, and unreasonable. The Superior Court, Lake County, Diane Kavadias Schneider, J., granted town's summary judgment motion. Landowners appealed. The Court of Appeals reversed with instructions. Transfer was granted. 

Holdings: The Supreme Court, Shepard, C.J., held that: 

(1) decision not to rezone parcel for commercial use was not arbitrary and capricious, even though comprehensive plan called for area to be rezoned commercial at some future point; 

(2) plan commission president's affidavit was admissible to supplement commission's minutes; and 

(3) town's denial of rezoning request was not a regulatory taking.

Affirmed.
· Generally, boards and commissions speak or act officially only through the minutes and records made at duly organized meetings.
· The actions of individual members of a board or commission outside a meeting cannot be substituted for the actions at a duly constituted meeting or for the minutes thereof.
· Although evidence outside of a commission meeting offered by members of the commission cannot substitute for the minutes of the meeting, evidence used to supplement the minutes is properly admissible.
Whinery v. Roberson, 819 N.E.2d 465, Ind.App., Dec 17, 2004.
Background: Department of Natural Resources (DNR) employees brought a class action against the Director of the State Personnel Department (SPD), alleging that SPD failed to comply with salary increase statute. The Superior Court, Marion County, Cynthia Ayers, J., granted Director summary judgment. Employees appealed. 

Holdings: The Court of Appeals, Mathias, J., held that: 

(1) salary statute was part of employees' contractual relationship with state; 

(2) employees were not required to enter into evidence a written contract; 

(3) employees did not forfeit their contractual rights under statute by continuing to work; 

(4) statute provided employees with a private right so action; 

(5) SPD was not entitled to assert on appeal that statute did not include certain jobs; 

(6) mathematical errors in salary calculation constituted manifestation of clear error; and 

(7) genuine issues of material fact regarding SPD's 90% policy precluded summary judgment.

Affirmed in part, reversed in part, and remanded.
· An administrative agency is not disqualified from changing its mind, and when it does, the court still sits in review of the administrative decision and cannot approach the statutory construction issue de novo and without regard to the administrative understanding of the issues.
· An agency's interpretation of a relevant provision that conflicts with an earlier interpretation is entitled to considerably less deference than a consistently held agency view.

Kentucky


Com., Transportation Cabinet v. Weinberg, 150 S.W.3d 75, Ky.App., Oct 29, 2004.
Background: Motorist sought judicial review of order by Transportation Cabinet that suspended motorist's driver's license. The Knott Circuit Court, John Robert Morgan, J., entered judgment in favor of motorist, and Transportation Cabinet appealed. 

Holdings: The Court of Appeals, Taylor, J., held that: 

(1) Cabinet acted arbitrarily and capriciously in promulgating regulation that established point accumulation system for traffic offenses; 

(2) amendment to regulation that deleted requirement that points be assessed based on accident-cause statistics rendered moot trial court's order that Cabinet revamp point system; and 

(3) order requiring Transportation Cabinet to treat presumption created by accumulation of points as rebuttable, rather than irrebuttable, was erroneous.

Affirmed in part and reversed in part.
· Failure of an administrative agency to follow its own rule or regulation generally is per se arbitrary and capricious.
Triad Development/Alta Glyne, Inc. v. Gellhaus, 150 S.W.3d 43, Ky., Sep 23, 2004.
Background: Adjacent property owners appealed Planning Commission decision which approved subdivision plan, and brought civil complaint arguing that the final approval of the construction plan was arbitrary and that they had been denied due process of law. The Circuit Court, Jefferson County, granted developer's motion to dismiss. Property owners appealed. The Court of Appeals affirmed in part and reversed in part. The Supreme Court accepted discretionary review. 

Holdings: The Supreme Court, Wintersheimer, J., held that: 

(1) Planning Commission vote in which it approved subdivision plan subject to conditions was final action for purposes of appeal; 

(2) ministerial approval of construction plans after Planning Commission's vote did not extend time for appeal; and 

(3) property owners did not have right under planning commission statute to appeal ministerial decisions.

Affirmed in part and reversed in part.
· A person seeking review of administrative decisions must strictly follow the applicable procedures.

Minnesota

In re of Chisago Lakes School Dist., 690 N.W.2d 407, 194 Ed. Law Rep. 700, Minn.App., Jan 04, 2005.
Background: Parents filed notice of appeal from hearing officer's decision that allowed school district to terminate special education services to child. The parties filed informal briefs after Court of Appeals questioned whether parents should have obtained writ of certiorari. 

Holdings: The Court of Appeals, Toussaint, C.J., held that: 

(1) jurisdiction would be accepted over parent's direct appeal, but 

(2) appropriate method to seek judicial review of hearing officer's decision concerning dispute over identification or provision of services by school to disabled child is by writ of certiorari.

Appeal to proceed.
· In the absence of an adequate method of review or legal remedy, judicial review of the quasi-judicial decisions of administrative bodies, if available, must be invoked by writ of certiorari.
Missouri


Collor-Reed v. Ward, 149 S.W.3d 897, Mo.App. E.D., Nov 23, 2004.
Background: Division of Child Support Enforcement (DCSE) ordered father to pay child support on behalf of his daughter. Father appealed. The Circuit Court, St. Louis County, Joseph A. Goeke, III, J., affirmed order. Father appealed. 

Holding: The Court of Appeals, William H. Crandall, Jr., J., held that paternity judgment that included order for support and maintenance for daughter constituted previously entered support order.

Reversed.
· Subject matter jurisdiction exists only when a court or agency has the right to proceed to determine the controversy at issue or to grant the relief requested.
· Any order by an administrative agency acting without subject matter jurisdiction is void.
Montana

Wombold v. Associates Financial Services Co. of Montana, Inc., 325 Mont. 290, 104 P.3d 1080, 2004 MT 397, Mont., Dec 30, 2004.
Background: Mortgagors brought action against licensed lender, alleging illegal lending practices in violation of Consumer Loan Act (CLA), with respect to first mortgage and second mortgage loans. The action was certified as class action, with subclasses. The District Court, Eighth Judicial District, Cascade County, Julie Macek, J., granted partial summary judgment for named plaintiffs and their subclass, finding private right of action under CLA and finding points charged by lender violated CLA, but denied named plaintiffs' motion to declare loans void, and certified the partial summary judgment for immediate appeal. Cross-appeals were taken. 

Holdings: The Supreme Court, John Warner, J., held that: 

(1) the Consumer Loan Act confers a limited implied private right of action on borrowers, and 

(2) points that licensed lender charged on first mortgage and second mortgage loans did not constitute authorized charges for "interest" under Consumer Loan Act.

Affirmed.
· Interpretation of a law by an agency charged with its enforcement is entitled to deference.
New Hampshire


In re Hopkinton School Dist., 862 A.2d 45, 194 Ed. Law Rep. 305, N.H., Nov 18, 2004.
Background: Principal appealed school board's decision to affirm superintendent's recommendation not to renew principal's contract. The State Board of Education found that there was bias or the appearance of bias regarding school board's decision. School board sought review. 

Holdings: The Supreme Court, Duggan, J., held that: 

(1) absent showing of school board's actual bias or prejudice, school board may conduct hearing concerning non-renewal of employment contract; 

(2) when determining whether school board had actual bias toward principal regarding decision not to renew contract, Board was required to apply presumption that school board, serving in an adjudicatory capacity, is presumed to be of conscience and capable of reaching a just and fair result; and 

(3) to conclude that school board had actual bias against principal, Board was required to find that there was more than prior involvement of school board's chairman or the school board before recommendation was made.

Vacated and remanded.
· When an administrative agency rejects a hearing officer's advisory decision, it must adequately explain the grounds for its decision and fully set out the agency's decision based upon an independent examination of the record.
· When the resolution of disputed facts depends upon the fact finder's assessment of witnesses' credibility, as shown by their demeanor or conduct at a hearing, all members of the administrative hearing panel acting as fact finders must be present for the testimony.
New York

Berkshire Nursing Center, Inc. v. Novello, 13 A.D.3d 327, 786 N.Y.S.2d 209, 2004 N.Y. Slip Op. 09026, N.Y.A.D. 2 Dept., Dec 06, 2004.
Background: Article 78 proceeding was brought challenging constitutionality of Department of Social Services regulation governing billing for medical assistance. Defendants moved for summary judgment. The Supreme Court, Suffolk County, Costello, J., denied defendants' motion to dismiss, and they appealed. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) action was not time-barred, and 

(2) genuine issues of material fact precluded summary judgment.

Affirmed.
· For a determination to be final upon the petitioner, so as to commence running of the four-month limitations period for article 78 proceeding, it must be clear that the petitioner seeking review has been aggrieved by it.
· A determination generally becomes binding, so as to commence running of limitations period for article 78 proceeding, when the aggrieved party is notified.
· The burden rests on the party seeking to assert the statute of limitations as a defense in article 78 proceeding to establish that its decision provided notice more than four months before the proceeding was commenced.
North Dakota

Sutherland v. North Dakota Dept. of Human Services, 689 N.W.2d 880, 2004 ND 212, N.D., Nov 19, 2004.
Background: Claimant sought judicial review of determination by Department of Human Services that she was not disabled, and therefore, not eligible for Medicaid benefits. The District Court, McKenzie County, Northwest Judicial District, David W. Nelson, J., affirmed Department of Human Services' decision. Claimant appealed. 

Holding: The Supreme Court, VandeWalle, C.J., held that Department was required to follow procedure pursuant to Social Security Administration Act to determine whether claimant was disabled.

Reversed and remanded.
· Although a district court's analysis of an appeal from a decision by an administrative agency is entitled to respect if the court's reasoning is sound, when an administrative agency's decision is appealed from the district court to the Supreme Court, the Supreme Court reviews the agency's decision and the record compiled before the agency rather than the district court's decision and findings.
· In reviewing an administrative agency's findings of fact, the court does not make independent findings of fact or substitute its judgment for that of the agency; rather, it determines only whether a reasoning mind reasonably could have determined the agency's factual conclusions were supported by the weight of the evidence from the entire record.
· An administrative agency's decision on a question of law is fully reviewable by the Supreme Court.
Ohio

Performing Arts School of Metro. Toledo, Inc. v. Wilkins, 104 Ohio St.3d 284, 819 N.E.2d 649, 2004-Ohio-6389, Ohio, Dec 08, 2004.
Background: Tax Commissioner appealed decision of the Board of Tax Appeals which granted exemption based on application by nonprofit lessee. 

Holdings: The Supreme Court, O'Connor, J., held that: 

(1) lessee was not property "owner" within the meaning of statute permitting the owner to file application for exemption from taxation, and 

(2) the lessee's lack of standing to file application for exemption was not cured by owner joining the application after the deadline for filing had passed.

Reversed.
· In administrative appeals parties must meet strict standing requirements in order to satisfy the threshold requirement for the administrative tribunal to obtain jurisdiction.
Serv. Emp. Internatl. Union Dist. 1199 v. Ohio Elections Comm., 158 Ohio App.3d 769, 822 N.E.2d 424, 2004-Ohio-5662, Ohio App. 10 Dist., Oct 26, 2004.
Background: Union appealed determination by Elections Commission that it had violated election laws by publishing a false statement in a campaign opposing passage of a proposed tax levy. The Court of Common Pleas, Franklin County, No. 03CVF-06-6325, affirmed. Union appealed. 

Holdings: The Court of Appeals, Peggy L. Bryant, J., held that: 

(1) union waived defective notice and, thus, properly invoked common pleas court's jurisdiction, and 

(2) assuming union's statement was false, union was deemed to have disseminated statement in good faith, not with malice, and thus union did not violate election law.

Reversed and remanded.
· Generally, an appellate court determines whether the common pleas court abused its discretion in reviewing an administrative agency's order, but the appellate court's review is plenary on questions of law.

Pennsylvania


Chichester Kinderschool v. Dept. of Public Welfare, 862 A.2d 119, Pa.Cmwlth., Aug 02, 2004.
Background: Child care provider appealed decision of Department of Public Welfare, No. 23-0307460-002, that provider lacked standing to appeal denial of child care benefits for children in custody of public assistance recipient by county assistance office (CAO). 

Holding: The Commonwealth Court, No. 1789 C.D. 2003, Smith-Ribne r, J., held that provider lacked standing to appeal denial of benefits.

Affirmed.
· When statutory and regulatory provisions designate who may appeal an agency action, only those persons so designated generally have standing to appeal.

Wheeler v. Pennsylvania Bd. of Probation and Parole, 862 A.2d 127, Pa.Cmwlth., Nov 17, 2004.
Background: Parolee petitioned for review of a letter written by the District Director of the Williamsport District Office of the Pennsylvania Board of Probation and Parole No. 8024-S, denying his request to revoke a special parole condition that he not contact or associate with his alleged wife except as permitted, in writing, by parole agent. The Board filed a motion to dismiss for want of jurisdiction in the Unified Judicial System. 

Holdings: The Commonwealth Court, No. 248 C.D. 2004, Cohn Jubelirer, J., held that: 

(1) letter was not an "adjudication" and, therefore, was not subject to any right of appeal; and 

(2) prohibiting parolee from having contact with alleged spouse he had physically abused in the past served the Parole Act's goal of protecting the public, and thus, parolee had no cognizable "personal right" that would entitle him to an adjudication or to appellate review of the special parole condition.

Motion granted.
· Section of State Constitution providing for a right of appeal from an administrative agency to a court of record does not apply to agency actions that are not "adjudications" or decisions that are not judicial in nature.
South Dakota

In re Application of Benton, 691 N.W.2d 598, 2005 SD 2, S.D., Jan 05, 2005.
Background: Applicant appealed decision of the Board of Medical and Osteopathic Examiners denying her application for a paramedic license. The Circuit Court, First Judicial Circuit, Brule County, Boyd L. McMurchie, J., affirmed the Board's decision. Applicant appealed. 

Holdings: The Supreme Court, Zinter, J., held that: 

(1) the Board complied with provision of Administrative Procedures Act requiring an agency decision to include findings of fact and conclusions of law, and 

(2) the Board's conclusion that applicant did not meet her burden of proving good moral character was not arbitrary and capricious.

Affirmed and remanded.
· A decision of an agency may be reversed or modified if the decision was an abuse of discretion or clearly unwarranted exercise of discretion.
