Alaska


Libertarian Party Of Alaska, Inc. v. State, 101 P.3d 616, Alaska, Nov 19, 2004.
Background: Political party challenged legality of campaign contributions regulation promulgated by Public Offices Commission (POC), which required parties to report donations and expenditures of "soft money." The Superior Court, Third Judicial District, Anchorage, Mark Rindner, J., ruled that the regulation was legally promulgated. Political party appealed. 

Holding: The Supreme Court, Matthews, J., held that the regulation was consistent with the Campaign Disclosure Act, and thus the POC was authorized to promulgate the regulation.

Affirmed.
· Administrative regulations are presumptively valid and will be upheld as long as they are consistent with and reasonably necessary to implement the statutes authorizing their adoption.
· Where an administrative regulation is adopted in accordance with the Administrative Procedures Act, and the legislature intended to give the agency discretion, the Supreme Court reviews the regulation first by ascertaining whether the regulation is consistent with the statutory provisions which authorize it and second by determining whether the regulation is reasonable and not arbitrary.
· In determining whether an administrative regulation is reasonable and not arbitrary, courts are not to substitute their judgment for the judgment of the agency, and therefore judicial review consists primarily of ensuring that the agency has taken a hard look at the salient problems and has genuinely engaged in reasoned decision making.
Simpson v. State, Commercial Fisheries Entry Com'n, 101 P.3d 605, Alaska, Nov 19, 2004.
Background: Fisherman challenged decisions of the Commercial Fisheries Entry Commission (CFEC) setting maximum number of permits for non-distressed sablefish fishery at 73, and denying fisherman skipper participation points for certain year. The Superior Court, Third Judicial District, Homer, Harold M. Brown, J., upheld both decisions, and fisherman appealed. 

Holdings: The Supreme Court, Eastaugh, J., held that: 

(1) CFEC properly set maximum number of permits for fishery at 73; 

(2) CFEC was reasonable in setting optimum number of permits at no greater than 73; 

(3) CFEC did not violate fisherman's equal protection rights; and 

(4) fisherman did not qualify as skipper during pertinent year.

Affirmed.
· On review of a decision of the superior court acting as an intermediate appellate court concerning an administrative finding, the Supreme Court independently reviews the merits of the administrative determination.
· There are four principal standards of review for administrative decisions: the substantial evidence test for questions of fact, the reasonable basis test for questions of law involving agency expertise, the substitution of judgment test for questions of law where no expertise is involved, and the reasonable and not arbitrary test for review of administrative regulations.
· The Supreme Court reviews an agency's interpretation of its own regulation under the reasonable basis standard, deferring to the agency unless the interpretation is plainly erroneous and inconsistent with the regulation.
· On review of administrative decisions, the Supreme Court reviews questions of law and issues of constitutional interpretation de novo under the substitution of judgment standard.

Connecticut

Lovan C. v. Department of Children and Families, 86 Conn.App. 290, 860 A.2d 1283, Conn.App., Dec 07, 2004.
Background: Mother appealed from judgment of the Superior Court, Judicial District of Middlesex, Driscoll, J., dismissing her administrative appeal from decision of administrative hearings unit of Department of Children and Families, affirming Department's substantiation of allegation of physical abuse. 

Holding: The Appellate Court, Lavery, C.J., held that hearing officer's failure to hold hearing regarding reasonableness of mother's discipline warranted reversal of substantiation of allegation of physical abuse.

Reversed and remanded with direction.
· Judicial review of administrative agency's action is governed by Uniform Administrative Procedure Act (UAPA), and scope of that review is very restricted.
· With regard to questions of fact, it is neither the function of a trial court nor of an appellate court to retry the case or to substitute its judgment for that of an administrative agency
· A court's ultimate duty when reviewing administrative decision is only to decide whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.
· Conclusions of law reached by an administrative agency must stand if a court determines that they resulted from a correct application of the law to the facts found and could reasonably and logically follow from such facts.

Florida

Locklear v. Florida Fish & Wildlife Conservation Com'n, 886 So.2d 326, 29 Fla. L. Weekly D2541, Fla.App. 5 Dist., November 12, 2004.
Background: Defendant appealed from a final order of the Fish & Wildlife Conservation Commission imposing sanctions upon him following his convictions in county court for certain illegal gill net fishing-related offenses.

Holding: The District Court of Appeal, Pleus, J., held that Fish & Wildlife Conservation Commission's assessment of a fine and license suspension following defendant's convictions in county court for certain illegal gill net fishing-related offenses did not amount to a double jeopardy violation.

Affirmed.
· So long as a penalty imposed by an administrative agency is within the permissible range of statutory law, an appellate court will not disturb the penalty unless the administrative findings are reversed in whole or in part.

Sheils v. Florida Engineers Management Corp., 886 So.2d 426, 29 Fla. L. Weekly D2604, Fla.App. 4 Dist., November 17, 2004.
Background: Engineer sought judicial review of decision of Board of Professional Engineers that engineer had committed professional misconduct.

Holding: The District Court of Appeal, Gross, J., held that evidence was sufficient to support finding that engineer committed professional misconduct.

Affirmed.
· While an administrative agency may reject conclusions of law without limitation, neither an administrative agency nor a reviewing court may reject an administrative hearing officer's findings of fact, as long as those findings are supported by competent, substantial evidence in the record.

Maryland

Cecil County Dept. of Social Services v. Russell, 159 Md.App. 594, 861 A.2d 92, Md.App., Nov 10, 2004.
Background: Accused child molester sought review of Administrative Law Judge's (ALJ) finding that Department of Social Services (DSS) had correctly found indicated child sexual abuse for purposes of entering his name in child abuse registry. The Circuit Court, Cecil County, Dexter M. Thompson, Jr., J., remanded the case so that audio tape of interview with police and DSS agent could be included in the administrative record. DSS appealed. 

Holdings: The Court of Special Appeals, Sharer, J., held that: 

(1) failure to request subpoena to include audio tape in record did not amount to waiver; 

(2) audio tape of interview was required to be provided to accused as part of the record in contested case hearing, and 

(3) on remand, the ALJ was required to make factual determinations regarding the circumstances of destruction of the tape.

Affirmed and remanded.
· Where the language of a statute differs from relevant language in a departmental regulation, the statutory language must control.
· Administrative bodies are not ordinarily bound by the strict rules of evidence of a law court.

Massachusetts
Case of Walker, 443 Mass. 157, 819 N.E.2d 595, Mass., Dec 28, 2004.
Background: Workers' compensation claimant filed a claim for benefits against town that sought compensation for the total loss of the use of both arms, total loss of the use of both legs, and bodily disfigurement. The Administrative Judge found that the "specific injuries" provision did not apply to claimant, the provision that provided specific compensation for "an injury involving brain damage" applied to claimant, and denied claimant benefits under the provisions for "an injury involving brain damage." Claimant appealed. The Industrial Accident Reviewing Board affirmed in part and granted benefits under the "an injury involving brain damage" provision. Claimant appealed. A single justice of the Court of Appeals affirmed. Claimant appealed. 

Holding: After granting direct appellate review, the Supreme Judicial Court, Marshall, C.J., held that claimant was entitled to benefits under the "specific injuries" provision of the Workers' Compensation Act, rather than under the provision for specific compensation for "an injury involving brain damage."

Reversed and remanded.
· The interpretation of a statute by the agency charged with primary responsibility for administering it is entitled to substantial deference.
Missouri


Perry v. Tiersma, 148 S.W.3d 833, Mo.App. S.D., Aug 23, 2004.
Background: Unemployment compensation claimant appealed from two decisions of the Labor and Industrial Relations Commission that affirmed two separate decisions of the Appeals Tribunal of the state Division of Employment Security, in which the Appeals Tribunal dismissed claimant's appeals because they had not been filed within the 30-day statutory period. 

Holding: The Court of Appeals, Prewitt, J., held that claimant's appeals to Appeals Tribunal were not timely filed.

Affirmed.
· Timely filing of application for review in administrative case is jurisdictional.


Shipman v. Dominion Hospitality, 148 S.W.3d 821, Mo., Oct 26, 2004.
Background: County assessor sought review of State Tax Commission's decision to set aside the assessor's commercial classification of real property being used as an extended stay residential facility and reclassify the property as mixed use for property tax purposes. The Circuit Court, St. Charles County, Lucy D. Rauch, J., affirmed. Assessor appealed. 

Holding: The Supreme Court held that property, which had rooms available for short-term occupancy, did not constitute residential property for purposes of property tax.

Reversed.
· On review of an agency decision, the Supreme Court is limited to a determination of whether the decision is supported by competent and substantial evidence upon the entire record, or whether it was arbitrary, capricious, unreasonable, unlawful, or in excess of the agency's jurisdiction.

New Jersey

Fairweather v. Public Employees' Retirement System, 373 N.J.Super. 288, 861 A.2d 186, N.J.Super.A.D., Nov 29, 2004.
Background: Applicant, a residential living specialist for psychiatric hospital, appealed from the denial, by the Board of Trustees of the Public Employees' Retirement System, of her application for accidental disability retirement benefits, relating to incident in which, while rescuing delirious mental patient from burning cottage, she slid down icy steps outside cottage when patient jerked his hand away from hers. 

Holding: The Superior Court, Appellate Division, Axelrad, J.T.C. (temporarily assigned), held that specialist's injury arose from continuous traumatic event precipitated by great rush of force or uncontrollable power, as element for accidental disability retirement benefits.

Reversed.
· Deference is afforded, by the courts, to an administrative agency, and the court has a limited role in reviewing agency decisions, intervening only in rare circumstances where the agency action is arbitrary, capricious, unreasonable, or not supported by the evidence in the record.
· In the interest of justice, the court abandons its traditional deference to agency decisions, when an agency's decision is manifestly mistaken.
· Although the court respects an agency's expertise, ultimately, interpretation of statutes is a judicial, not an administrative, function, and the court is in no way bound by the agency's interpretation.
New York

Estate of DeMartino v. Division of Medical Assistance and Health Services, 373 N.J.Super. 210, 861 A.2d 138, N.J.Super.A.D., Nov 10, 2004.
Background: Estate of Medicaid recipient brought action for discharge of lien filed against estate by Division of Medical Assistance and Health Services for recovery of Medicaid benefits. The Superior Court, Chancery Division, Monmouth County, dismissed estate's complaint, and estate appealed. 

Holdings: The Superior Court, Appellate Division, Yannotti, J.A.D., held that: 

(1) assets of testamentary trust created by recipient's wife's will were part of recipient's "estate" for purposes of state legislation enacted to comply with federal statute requiring states participating in Medicaid to enact estate recovery provisions; 

(2) state regulation setting forth criteria for determining whether testamentary trust assets are to be included in Medicaid recipient's estate was valid; and 

(3) notice of lien given by Division to executrix of recipient's estate complied with federal requirements.

Affirmed in part and remanded in part.
· In addressing contention that regulation is invalid, Appellate Division is required to accord the administrative regulation a presumption of validity; therefore, challenger of regulation has a heavy burden of demonstrating that the regulatory requirement is arbitrary, capricious or unreasonable.
· Appellate Division will not set aside agency rulemaking unless the agency's action is inconsistent with the legislative mandate.

Hill Park Health Care Center, Inc. v. Novello, 12 A.D.3d 1010, 785 N.Y.S.2d 566, 2004 N.Y. Slip Op. 08775, N.Y.A.D. 3 Dept., Nov 24, 2004.
Background: Residential health care facility initiated article 78 proceeding against State Commissioner of Health, claiming that Department of Health (DOH) had unlawfully revoked facility's operating certificate. The Supreme Court, Albany County, Lamont, J., granted Commissioner's motion to dismiss petition as untimely. Facility appealed. 

Holding: The Supreme Court, Appellate Division, Peters, J., held that DOH's oral order, demanding surrender of residential health care facility's operating license, was final determination, triggering four-month statute of limitations.

Affirmed.
· Agency determination is deemed final, for purposes of triggering limitations period for article 78 proceeding, when agency has issued unambiguous decision putting would-be petitioner on notice that all administrative appeals have been exhausted.
· If agency creates any ambiguity or uncertainty as to whether there was final determination, for purposes of triggering limitations period for article 78 proceeding, ambiguity must be resolved against agency.

Pennsylvania

Cola v. State Civil Service Com'n (Dept. of Conservation and Natural Resources), 861 A.2d 434, Pa.Cmwlth., Nov 12, 2004.
Background: Male state employee petitioned for judicial review of decision of State Civil Service Commission, No. 22895, dismissing appeal of his sex discrimination claim as basis for non-selection for position of environmental education specialist (EES). 

Holding: The Commonwealth Court, No. 1927 C.D. 2003, Colins, President Judge, held that state employee failed to make a prima facie case of sex discrimination in selection for EES position.

Affirmed.
· The standard of review involving agency adjudications is limited to a determination of whether constitutional rights have been violated, errors of law have been committed, or whether the findings of the agency are supported by substantial evidence.
· In reviewing administrative adjudications, reviewing court is not directed to inquire into administrative agency's adjudication, but rather only to determine whether it was supported by substantial evidence.

South Dakota

DuBray v. South Dakota Dept. of Social Services, 690 N.W.2d 657, 2004 SD 130, S.D., Dec 15, 2004.
Background: Mother sought review of Department of Social Services' (DSS) decision to place her name on Central Registry of Child Abuse and Neglect. The Circuit Court, Sixth Judicial Circuit, Todd County, Kathleen F. Trandahl, J., reversed. DSS appealed. 

Holdings: The Supreme Court, Zinter, J., held that: 

(1) DSS intake sheet, DSS case narrative, and police report constituted inadmissible hearsay; 

(2) use of hearsay documents at hearing substantially prejudiced mother; 

(3) DSS failed to lay a sufficient foundation for admission of documents under business records exception to hearsay rule; 

(4) police report was not admissible under the public records exception; and 

(5) circuit court had discretion to excuse mother's default that was due to failure to timely serve her brief.

Affirmed.
· Unless it falls within an exception, hearsay is not admissible in administrative proceedings.
· To come within the hearsay exception in the Administrative Procedure Act, hearsay must meet a two-pronged test: (1) it must be probative of a fact not reasonably susceptible of proof under normal rules, and (2) it must be of a type commonly relied upon by reasonably prudent persons in the conduct of their affairs.
Wyoming

Lance Oil & Gas Co. v. Wyoming Dept. of Revenue, 101 P.3d 899, 2004 WY 156, Wyo., Dec 07, 2004.
Background: Taxpayer, an owner of natural gas, petitioned for review of decision by the State Board of Equalization to affirm denial of severance tax exemption on the ground that gross price received by other interest owners exceeded trigger price for exemption and that the taxpayer was not a producer since it took its interest in kind. The District Court, Campbell County, John R. Perry, J., certified questions. 

Holdings: The Supreme Court, Kite, J., held that: 

(1) the trigger price for the exemption is the gross price, and 

(2) a take-in-kind owner is a producer entitled to claim the exemption.

Affirmed in part, reversed in part, and remanded.
· When an administrative agency case is certified to Supreme Court, it reviews the decision under the appellate standards applicable to a reviewing court of the first instance.
· The Supreme Court will affirm an agency's conclusions of law when they are in accordance with the law; however, when the agency has failed to properly invoke and apply the correct rule of law, the Court will correct the agency's error.

