California

Modesto City Schools v. Education Audits Appeal Panel, 123 Cal.App.4th 1365, 20 Cal.Rptr.3d 831, 193 Ed. Law Rep. 294, 4 Cal. Daily Op. Serv. 10,088, 2004 Daily Journal D.A.R. 13,717, Cal.App. 3 Dist., Nov 09, 2004.
Background: School district filed petition for writ of administrative mandamus to overturn an administrative finding that district had failed to comply with statute setting forth requirements for short-term independent study programs, which resulted in district's forfeiture of state funding. The Superior Court, Sacramento County, No. 02CS01816, Gail D. Ohanesian, J., denied petition. District appealed. 

Holdings: The Court of Appeal, Raye, Acting P.J., held that: 

(1) statute requiring "adopted written policies" for short-term independent study programs imposed obligation that district include such written policies in each independent study contract; 

(2) public interest exception to collateral estoppel permitted relitigation of proper interpretation of statute, despite prior administrative decision; and 

(3) audit guide used in auditing district was not an invalid underground regulation.

Affirmed.
· Public interest exception to doctrine of collateral estoppel permitted relitigation of proper interpretation of statute requiring "adopted written policies" for short-term independent study programs in schools, despite previous administrative decision on review of audit, in view of potential statewide impact of issue, which implicated state funding.
· To be deemed an underground regulation, which would be invalid because it was not adopted in substantial compliance with the procedures of the Administrative Procedure Act (APA), the agency must intend it to apply generally rather than in a specific case, and the agency must adopt it to implement, interpret, or make specific the law enforced by the agency.
· An agency's adoption of an interpretation consistent with the language and intention of a law and existing regulations as a prelude to enforcement does not require compliance with the Administrative Procedure Act (APA).

Robin J. v. Superior Court, 124 Cal.App.4th 414, 21 Cal.Rptr.3d 417, 4 Cal. Daily Op. Serv. 10,451, 2004 Daily Journal D.A.R. 14,123, Cal.App. 4 Dist., Nov 24, 2004.
Background: Mother petitioned juvenile court to permit her two minor sons to visit their incarcerated father. The Superior Court, San Diego County, Charles G. Rogers, J., declared regulation precluding visitation to be invalid and ordered that California Department of Corrections (CDC) allow visitation. CDC appealed. 

Holdings: The Court of Appeal, Aaron, J., held that: 

(1) statute authorizing juvenile court to order visitation did not apply; 

(2) CDC was not estopped from asserting juvenile court's lack of jurisdiction; 

(3) regulation prohibiting visitation did not conflict with sentencing statute or statute allowing juvenile court to order visitation; 

(4) juvenile court acted in excess of jurisdiction in considering validity of regulation; and 

(5) mother's petition could not be deemed petition for writ of habeas corpus.

Reversed.
· An administrative regulation is impermissible only if it exceeds the scope granted by the relevant enacting legislation or if it conflicts with any act of the Legislature.
· Administrative regulations that alter or amend the authorizing statute or enlarge or impair its scope are void, and courts are obligated to strike down such regulations.
· Generally, a party challenging the validity of an administrative regulation bears the burden of demonstrating that the regulation fails the test set out by United States Supreme Court in Turner v. Safley.
· An administrative regulation is presumed to be valid.

Illinois

Jakstas v. Koske, 352 Ill.App.3d 861, 817 N.E.2d 200, 288 Ill.Dec. 75, Ill.App. 2 Dist., Oct 15, 2004.
Background: Proponent sought judicial review of village electoral board's decision sustaining challenger's objection to sufficiency of public question referendum petition regarding issuance of general obligation alternate revenue bonds to aid in financing of hotel and water park. The Circuit Court, Lake County, Terrence J. Brady, J., reversed. Challenger appealed. 

Holdings: The Appellate Court, Bowman, J., held that: 

(1) only substantial compliance is needed, as to Election Code provision requiring signature sheets for public question referendum petitions to be bound securely and numbered consecutively, and 

(2) the petition did not substantially comply with Election Code's requirement that signature sheets be bound securely.

Circuit Court reversed; village electoral board affirmed.
· The reviewing court may affirm an agency's decision on any basis that appears in the record, even though the grounds may not be the ones relied upon by the agency.
Village of Itasca v. Village of Lisle, 352 Ill.App.3d 847, 817 N.E.2d 160, 288 Ill.Dec. 35, Ill.App. 2 Dist., Oct 12, 2004.
Background: Village sued another municipality and taxpayer seeking declaratory judgment that sales tax rebate program approved by municipality to induce taxpayer to relocate was invalid, and for tortious interference with prospective economic expectation or advantage. The Circuit Court, Du Page County, Thomas J. Riggs, J., dismissed complaint. Village appealed. 

Holdings: The Appellate Court, O'Malley, P.J., held that: 

(1) village lacked standing to bring claim that tax rebate was invalid; 

(2) trial court had subject matter jurisdiction over claim that taxpayer falsely reported its sales site; 

(3) primary jurisdiction doctrine did not apply to claim of false reporting of sales site; 

(4) denial of village's motion to amend complaint was abuse of discretion; 

(5) dismissal of claim for constructive trust was abuse of discretion; 

(6) village failed to state a claim for tortious interference with prospective economic advantage against municipality; and 

(7) municipality was not immune from tortious interference claim brought by village.

Affirmed in part, reversed in part, and remanded.
· The circuit courts of Illinois have original jurisdiction over all justiciable matters, and while the legislature generally cannot deprive courts of this jurisdiction, an exception arises in administrative actions.
· Because it establishes administrative agencies and statutorily empowers them, the legislature may vest exclusive jurisdiction in an administrative agency.
· A legislative enactment divesting the circuit courts of their original jurisdiction through a comprehensive statutory administrative scheme must be explicit.
· Where a circuit court and an administrative agency both have jurisdiction over a matter, they are said to have concurrent jurisdiction.
· In cases where courts and administrative agency have concurrent jurisdiction, when an agency's technical expertise would help resolve controversy, or when there is a need for uniform administrative standards, a matter should be referred to an administrative agency.
· In cases where courts and administrative agency have concurrent jurisdiction, when an agency's technical expertise is not likely to be helpful, or there is no need for uniform administrative standards, courts should not relinquish their authority over a matter to an agency.
· In cases where courts and administrative agency have concurrent jurisdiction, where the legal and factual issues involved are standard fare for judges, the issues must be deemed to be within the conventional competence of the courts, and referral to an administrative body is not required.

Indiana


Kinnaird v. Secretary, 817 N.E.2d 1274, Ind.App., Nov 29, 2004.
Background: Participant in Section 8 housing assistance program sought judicial review of final agency action terminating his benefits for abandoning his residence. The Superior Court, Jasper County, J. Philip McGraw, J., affirmed. Participant appealed. 

Holding: The Court of Appeals, Najam, J., held that participant had fair notice of requirement to notify agency of 130-day incarceration.

Affirmed.
· On appeal of decision of administrative agency, if a party alleges that the administrative body committed an error of law, both the trial court and appellate court owe no deference and review questions of law de novo.

Massachusetts
Gupta v. Deputy Director Of Div. Of Employment & Training, 62 Mass.App.Ct. 579, 818 N.E.2d 217, Mass.App.Ct., Nov 29, 2004.
Background: Discharged employee sought judicial review of determination of the Division of Employment and Training (DET) that he was ineligible to collect unemployment benefits. The District Court Department, Middlesex County, Cambridge Division, Robert P. Ziemian, J., upheld DET's determination. Employee appealed. 

Holdings: The Appeals Court, Laurence, J., held that: 

(1) employer's failure to present substantial evidence that employee had been discharged due to a knowing violation of a reasonable and uniformly enforced policy or rule, which was employer's original justification for employee's discharge, did not preclude DET from concluding that employee was disqualified from receiving benefits on alternative ground that employee had engaged in deliberate misconduct in wilful disregard of employer's interest, and 

(2) employee's rude remark to customer was deliberate misconduct in wilful disregard of employer's interest, such that he was ineligible to receive benefits.

Affirmed.
· In determining whether an agency's decision was supported by substantial evidence, a reviewing court is highly deferential to the agency.
· To satisfy the "substantial evidence" requirement under judicial review provision of the Administrative Procedures Act, an agency's conclusion need not be based upon the clear weight of the evidence or even a preponderance of the evidence, but rather only upon reasonable evidence, that is, such evidence as a reasonable mind might accept as adequate to support a conclusion.

Heineken U.S.A., Inc. v. Alcoholic Beverages Control Com'n, 62 Mass.App.Ct. 567, 818 N.E.2d 191, Mass.App.Ct., Nov 29, 2004.
Background: Beer supplier appealed decision of the Alcoholic Beverages Control Commission which determine that it had violated statute when it discontinued distribution to wholesaler without giving required notice. The Superior Court Department, Suffolk County, Patrick F. Brady, J., set aside the decision and dismissed wholesaler's unfair trade practices claim. Commission and wholesaler appealed. 

Holdings: The Appeals Court, Duffly, J., held that: 

(1) supplier was required to give notice to wholesaler before refusing to sell items to wholesaler, despite doubts about wholesaler's continuing viability, and 

(2) whether supplier, which ultimately gave required notice, had good cause to terminate supply to wholesaler, which had ceased all business operations except transshipment to that wholesaler, required remand.

Court judgment vacated; Commission's decision affirmed in part and remanded.
· Judicial inquiry under the substantial evidence test is limited to determination of whether, within the record developed before the administrative agency, there is such evidence as a reasonable mind might accept as adequate to support the agency's conclusion.
· Ultimate responsibility for interpreting a governing statute is for the courts, not for an administrative agency.
Montana

Woods v. Burlington Northern and Santa Fe Ry., 324 Mont. 151, 104 P.3d 1037, 2004 MT 332, Mont., Nov 23, 2004.
Background: Widow of railroad employee, who was killed when hy-rail vehicle on which he was working was struck by oncoming train, brought action against railroad under the Federal Employers' Liability Act (FELA). The District Court, First Judicial District, County of Lewis and Clark, Dorothy McCarter, J., denied widow's motion for partial summary judgment on the issue of negligence per se and, after jury returned verdict finding employee to have been 50% negligent, entered judgment in favor of widow. Widow appealed. 

Holdings: The Supreme Court, Patricia O. Cotter, J., held that: 

(1) co-worker's violation of limits set forth in track warrant, thereby resulting in the collision with oncoming train, constituted a violation of Federal Railroad Administration (FRA) regulations, such that railroad was negligent per se, and 

(2) co-worker's violation of FRA regulations precluded railroad's use of defense of contributory negligence.

Reversed and remanded.
· When more than one interpretation of a regulation is possible, in order to promote justice and give effect to the purpose of the regulation, the Supreme Court will reject an interpretation that leads to an unreasonable or absurd result in favor of another that leads to a reasonable result.
New Jersey


State v. Kevil, 373 N.J.Super. 181, 860 A.2d 1018, N.J.Super.L., Aug 06, 2004.
Background: Defendant, the son of the owner of an automobile dealership, was charged with violating vehicle registration and licensing statute by misusing dealer license plates. The North Hunterdon Municipal Court found defendant guilty and fined him $100. Defendant appealed. 

Holding: At trial de novo, the Superior Court, Law Division, Hunterdon County, Mahon, J.S.C., held that as a matter of first impression, vehicle registration and licensing statute did not make it a criminal offense to make personal use of a dealer-plated car.

Not guilty. 

New York
Glen Island Care Center v. Novello, 11 A.D.3d 612, 783 N.Y.S.2d 637, 2004 N.Y. Slip Op. 07485, N.Y.A.D. 2 Dept., Oct 18, 2004.
Background: Caretaker of residential health care facility brought article 78 proceeding against Department of Health (DOH) to challenge the 1987 rate of return on equity component of the Medicaid reimbursement formula and reimbursement rates. The Supreme Court, Westchester County, LaCava, J., dismissed the claim. Caretaker appealed. 

Holding: The Supreme Court, Appellate Division, held that change to Medicaid rate of return on equity was a reasonable response to changes in the federal funding methodology for the Medicare program resulting from the Comprehensive Omnibus Budget Reconciliation Act (COBRA).

Affirmed.
· A petitioner attempting to challenge the reasonableness of agency rate-setting action bears the burden of demonstrating that the adopted methodology is without a rational basis.

