California

Central Delta Water Agency v. State Water Resources Control Bd., 124 Cal.App.4th 245, 20 Cal.Rptr.3d 898, 34 Envtl. L. Rep. 20,140, 2004 Daily Journal D.A.R. 14,015, Cal.App. 3 Dist., Nov 19, 2004.
Background: Affected public agencies and property owners appealed issuance of permits and certification of final environmental impact report (EIR) for water appropriation project by state Water Board. The Superior Court, Sacramento County, Nos. 01CS00345, 01CS00824, Gail D. Ohanesian, J., affirmed Water Board actions. Affected agencies and property owners appealed. 

Holdings: The Court of Appeal, Blease, Acting P.J., held that: 

(1) permit application, in failing to specify actual, intended beneficial water use, was insufficient to satisfy state constitution, statutes, and regulations; 

(2) Water Board's issuance of permit, absent evaluation of environmental consequences of specific intended beneficial water use, violated California Environmental Quality Act (CEQA).

Reversed.
Krumme v. Mercury Ins. Co., 123 Cal.App.4th 924, 20 Cal.Rptr.3d 485, 4 Cal. Daily Op. Serv. 9779, 2004 Daily Journal D.A.R. 13,326, Cal.App. 1 Dist., Oct 29, 2004.
Background: Individual sued insurer on behalf of public, seeking injunctive relief and restitution for insurer's alleged violations of unfair competition law (UCL) in utilizing insurance "brokers" to sell automobile insurance without complying with statutory requirement that insurer file notice of appointment of its agents with Insurance Commissioner, and allowing them to charge consumers brokers' fees which were added to advertised price of insurance. The Superior Court, City and County of San Francisco, Robert L. Dondero, J., entered permanent injunction in favor of plaintiff, and granted plaintiff's motion for attorney fees. Insurer appealed. 

Holdings: The Court of Appeal, Kay, P.J., held that: 

(1) statutes governing broker-agents and requiring appointment of agents did not provide insurer with "safe harbor" from UCL liability, and 

(2) insurer was vicariously responsible for brokers' fees which were charged to consumers.

Affirmed.
· "Primary jurisdiction" applies where a claim is originally cognizable in the courts, and comes into play whenever enforcement of the claim requires the resolution of issues which, under a regulatory scheme, have been placed within the special competence of an administrative body; in such a case the judicial process is suspended pending referral of such issues to the administrative body for its views.

Page v. Los Angeles County Probation Dept., 123 Cal.App.4th 1135, 20 Cal.Rptr.3d 598, 16 A.D. Cases 279, 4 Cal. Daily Op. Serv. 9919, 2004 Daily Journal D.A.R. 13,521, Cal.App. 2 Dist., Nov 03, 2004.
Background: Former public employee brought action against employer, alleging failure to accommodate her disability in violation of Fair Employment and Housing Act (FEHA), after the county civil service commission found that there had been no discrimination. The Superior Court, Los Angeles County, No. BC291304, Haley Fromholz, J., sustained employer's demurrer without leave to amend. Former employee appealed. 

Holding: The Court of Appeal, Grimes, J., held that former employee failed to exhaust administrative and judicial remedies available to her to challenge adverse finding of civil service commission, and thus commission's adverse decision was binding and precluded her FEHA suit.

Affirmed.
· Unlike the exhaustion of administrative remedies, which is a jurisdictional prerequisite to resort to the courts, the exhaustion of judicial remedies is necessary to avoid giving binding effect to the administrative agency's decision, because that decision has achieved finality due to the aggrieved party's failure to pursue the exclusive judicial remedy for reviewing administrative action.
Connecticut

Corcoran v. Department of Social Services, 271 Conn. 679, 859 A.2d 533, Med & Med GD (CCH) P 301,565, Conn., Nov 09, 2004.
Background: Medicaid recipient sought judicial review of Department of Social Services decision to discontinue her benefits. The Superior Court, Judicial District of New Britain, Cohn, J., dismissed recipient's appeal. 

Holdings: On transfer from the Appellate Court, the Supreme Court, Vertefeuille, J., held that: 

(1) administrative hearing officer was not collaterally estopped from construing trust; 

(2) probate court's characterization of trust had no preclusive effect on administrative hearing officer; 

(3) assets of trust were available to beneficiary; and 

(4) extrinsic evidence was not admissible to show testator's intent.

Affirmed.
· Whether a trial court properly declined to invoke the doctrine of collateral estoppel to preclude an administrative hearing officer from construing a trust is a question of law subject to plenary review.
· Administrative hearing officer was not collaterally estopped from construing medicaid recipient's trust to determine whether trust assets were available to recipient, for purposes of establishing whether recipient had assets in excess of those allowed under Department of Social Services guidelines, even though Probate Court previously ruled that trust was "special needs" trust whose assets were not available to the state or to creditors; issue decided by hearing officer was not identical to issue decided by probate court, as probate court's decision did not determine whether trust assets were available to recipient.

Florida

Health Options, Inc. v. Agency For Health Care Admin., 889 So.2d 849, 29 Fla. L. Weekly D2578, 29 Fla. L. Weekly D2792, Fla.App. 1 Dist., Nov 17, 2004.
Background: Health maintenance organization (HMO) appealed orders of the Agency for Health Care Administration (AHCA) which adopted fact-finder's recommendations to accept health-care provider's withdrawal of claims. 

Holding: The District Court of Appeal, Ervin, J., held that the statutory process for resolution of disputes between providers and HMOs became binding once the parties completed fact-finding, and, thus, provider thereafter was not authorized to withdraw its claims.

Affirmed in part, reversed in part, and remanded.
· Judicial deference to an agency's construction of a statute is not required if the statute is unrelated to the regulatory functions of the agency.

Sheils v. Florida Engineers Management Corp., 886 So.2d 426, 29 Fla. L. Weekly D2604, Fla.App. 4 Dist., Nov 17, 2004.
Background: Engineer sought judicial review of decision of Board of Professional Engineers that engineer had committed professional misconduct. 

Holding: The District Court of Appeal, Gross, J., held that evidence was sufficient to support finding that engineer committed professional misconduct.

Affirmed.
· While an administrative agency may reject conclusions of law without limitation, neither an administrative agency nor a reviewing court may reject an administrative hearing officer's findings of fact, as long as those findings are supported by competent, substantial evidence in the record.
· Evidence before ALJ was sufficient to support finding that engineer's report regarding integrity of roof of residence was deliberate attempt to mislead homeowners and county building department to believe that roof met sheathing integrity standards of building code, which constituted professional misconduct, in action before state Board of Professional Engineers, even though engineer claimed that his report did not actually mislead anyone; engineer failed to apply standards mandated by building code for sheathing, engineer's report of shingle integrity was irrelevant to purpose of inspecting roof integrity, and professional misconduct did not require that anyone was actually misled.

Georgia

Chaparral Boats, Inc. v. Heath, 269 Ga.App. 339, 606 S.E.2d 567, 4 FCDR 2662, Ga.App., Aug 03, 2004.
Background: Workers' compensation claimant filed a claim for benefits based on a knee injury. The Administrative Law Judge (ALJ) denied the claim and the appellate division affirmed. Claimant appealed. The Superior Court, Berrien County, Blitch, J., reversed and found that claimant was entitled to benefits. Employer and insurer appealed. 

Holdings: The Court of Appeals, Andrews, P.J., held that: 

(1) evidence failed to establish that injury to workers' compensation claimant's knee arose out of and in the course of her employment; disapproving Johnson v. Publix Supermarkets, 256 Ga.App. 540, 568 S.E.2d 827, and 

(2) evidence supported finding that workers' compensation claimant suffered a compensable new accidental injury that arose out of the course of her employment.

Affirmed in part; reversed in part.
· The Administrative Law Judge's (ALJ) finding having been accepted by the appellate division of the Workers' Compensation Board, cannot be disturbed as long as there is any evidence to support it, because neither the superior court nor the appellate court has the power to find facts.
· The appellate division of the Workers' Compensation Board is authorized to substitute its findings for those of the Administrative Law Judge (ALJ) only when its alternative findings are supported by some evidence in the record.

Professional Standards Com'n v. Valentine, 269 Ga.App. 309, 603 S.E.2d 792, 192 Ed. Law Rep. 978, 4 FCDR 2875, Ga.App., Aug 27, 2004.
Background: Teacher sought judicial review of decision of Professional Standards Commission (PSC) that suspended teacher's license due to violating code of ethics. The Fulton Superior Court, Barnes, J., reversed PSC's decision. PSC appealed. 

Holding: The Court of Appeals, Blackburn, P.J., held that evidence supported PSC's conclusion that teacher violated standard of PSC's code of ethics governing professional conduct.

Reversed.
· When deciding appeal in action seeking judicial review of administrative agency's decision, duty of Court of Appeals is not to review whether the record supports the Superior Court's decision but whether the record supports the final decision of the administrative agency.
· In action seeking judicial review of administrative agency's decision, Superior Courts cannot substitute their judgment for that of the hearing officer as to the weight of the evidence on questions of fact.

Kansas


In re Andover Antique Mall L.L.C., 33 Kan.App.2d 199, 99 P.3d 1117, Kan.App., Oct 29, 2004.
Background: Taxpayer sought judicial review of Board of Tax Appeals' (BOTA's) determinations of fair market value of taxpayer's property. The District Court, Butler County, Charles M. Hart, J., overturned BOTA's determinations. County appealed. 

Holdings: The Court of Appeals, McAnany, J., held that: 

(1) county was barred from arguing on appeal that trial judge erred by failing to recuse himself; 

(2) BOTA was permitted to receive and consider appraisal commissioned by bank, even though appraisal would have been inadmissible as hearsay had Rules of Evidence applied; 

(3) district court, by substituting its own conclusions on credibility issues for those of BOTA, failed to properly apply the substantial evidence test; and 

(4) substantial evidence supported BOTA's determination that county's appraisal was best estimate of fair market value of taxpayer's property.

Reversed and remanded.
· Scope of appellate review of an agency's action is to determine if the district court reviewed the action in accordance with the Act for Judicial Review and Civil Enforcement of Agency Actions.
· Party asserting invalidity of agency's action has the burden of proving the invalidity.
· In applying substantial evidence test for review of agency decision, courts may not reweigh the facts, try the case de novo, or substitute their own judgment even if they would have found differently; during this process, the courts are not concerned with evidence contrary to the agency findings but must focus solely on evidence in support of the findings.

Maryland

Towson University v. Conte, 384 Md. 68, 862 A.2d 941, 194 Ed. Law Rep. 599, 22 IER Cases 413, Md., Nov 17, 2004.
Background: Director of regional economic studies institute for public university sued university for wrongful discharge and breach of employment contract. The Circuit Court, Baltimore County, Cox, J., entered judgment on jury's verdict awarding director $926,822 in damages. University appealed. The Court of Special Appeals affirmed. Certiorari was granted. 

Holdings: The Court of Appeals, Raker, J., held that: 

(1) as a matter of first impression, in the context of a just-cause employment relationship, there is a legal presumption that an employer retains the fact-finding prerogative underlying the decision to terminate employment, and 

(2) director's employment contract did not enumerate an exclusive list of grounds for just-cause termination.

Reversed and remanded with directions.
· Although courts have inherent authority, by mandamus or injunction, to review administrative decisions alleged to be arbitrary, capricious, or unlawful in some way, such an action is not necessarily, in all cases, the sole remedy available.
Mississippi


Dillon v. Mississippi Employment Sec. Com'n, 883 So.2d 1193, Miss.App., Oct 05, 2004.
Background: Claimant appealed from decision of the Board of Review of Mississippi Employment Security Commission denying him unemployment benefits. The Circuit Court, Lincoln County, Mike Smith, J., affirmed the Commission's decision, and claimant appealed. 

Holding: The Court of Appeals, Chandler, J., en banc, held that claimant's behavior of leaving work without notifying his supervisor constituted "misconduct" so as to disqualify him from receipt of unemployment benefits.

Affirmed.
· Appellate court will not reweigh the facts or attempt to substitute its judgment for the agency's.
· Appellate court can overturn an agency decision only when the agency's order: (1) is not supported by substantial evidence; (2) is arbitrary or capricious; (3) is beyond the scope or power granted to the agency; or (4) violates a person's constitutional rights.
· There is a rebuttable presumption that an agency's decision was correct, and the challenging party has the burden of proving otherwise.

Missouri

Purler-Cannon-Schulte, Inc. v. City of St. Charles, 146 S.W.3d 31, Mo.App. E.D., Oct 07, 2004.
Background: Department of Labor and Industrial Relations charged outdoor utility contractors engaged in public works projects with violating Prevailing Wage Act. Contractors brought action for declaratory relief against Department. The Circuit Court, St. Charles County, Nancy L. Schneider, J., granted Department summary judgment, and contractors appealed. 

Holdings: The Court of Appeals, Mary R. Russell, J., held that: 

(1) Department's application of new administrative rule to require contractors engaged in public works projects to pay pipe fitter wages for outdoor pressurized pipe projects was not a new or increased activity or service such that it violated Hancock Amendment to Missouri Constitution; 

(2) even if application of rule resulted in new or increased activity or service, rule did not require increased activities or services from political subdivisions such that it violated Hancock Amendment; 

(3) application of rule did not violate the Prevailing Wage Act on ground it imposed wage rates contrary to actual wage rates paid to workers in localities at issue; 

(4) Department was not required, when applying rule, to calculate prevailing wage rate for pipe fitters based on practice of contractors in localities at issue of using general laborers rather than pipe fitters for pressurized pipe work; and 

(5) rule was not meaningless and thereby unenforceable on ground that non-pressurized pipelines did not exist.

Affirmed.
· When the interpretation of an agency rule is at issue, Court of Appeals must give deference to the agency's determination.
· Administrative rules and regulations issued under the authority of a statute should not be judicially invalidated except for weighty reasons and are to be sustained unless unreasonable and plainly inconsistent with the act.
· A regulation will not be considered unreasonable merely because of a subjective feeling that it is arbitrary.


Schlientz v. Rock Township Ambulance Dist., 146 S.W.3d 404, Mo.App. E.D., Oct 19, 2004.
Background: Paramedic sought review of township ambulance district's decision to terminate his employment. The Circuit Court, Jefferson County, Gary Kramer, J., reinstated paramedic's employment, and district appealed. 

Holding: The Court of Appeals, Norton, J., held that court had no jurisdiction to review district's termination of paramedic.

Judgment vacated; remanded.
· The court only has subject matter jurisdiction under statute providing for judicial review of administrative agency decisions to review final decisions in contested cases.
· The "law" referred to in statute defining a contested case as "a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing," for purposes of rule that court can only review final agency decisions in contested cases, encompasses any statute or ordinance, or any provision of the state or federal constitutions that mandates a hearing.
· The relevant inquiry in determining whether court has jurisdiction to review an agency decision as a contested case is not whether the agency actually held a hearing, but whether it was required to do so by statute, ordinance, or constitutional provision.

Vulcan Lands, Inc. v. City of Olive Branch, --- So.2d ----, 2004 WL 2595974, Miss.App., Nov 16, 2004.
NOTICE: THIS OPINION HAS NOT BEEN RELEASED FOR PUBLICATION IN THE PERMANENT LAW REPORTS. UNTIL RELEASED, IT IS SUBJECT TO REVISION OR WITHDRAWAL.

Background: Landowner appealed city's decision to deny conditional use permit to operate aggregate sales yard. The Circuit Court, Desoto County, Ann H. Lamar, J., affirmed. Landowner appealed. 

Holdings: The Court of Appeals, King, C.J., held that: 

(1) aggregate sales yard was not similar to other permitted uses listed for zoned industrial district, and 

(2) evidence was sufficient to support denial of permit.

Affirmed.
· Evidence was sufficient to support decision of Board of Aldermen to deny conditional use application to operate aggregate sales yard; Board found that landowner failed to show that proposed use would not be a traffic hazard and failed to submit information concerning the quality of the facility and the company's safety record, there was evidence that opponents expressed concerns of impacts on noise, traffic, and odor problems, and landowner failed to present written evidence regarding whether the proposed use would overtax public utilities or community facilities.
· The appellate court may not reweigh the facts nor may it substitute its judgment for that of the lower tribunal.

New Jersey

Kossup v. Bd. of Trustees, Police and Fireman's Retirement System, 372 N.J.Super. 468, 859 A.2d 721, N.J.Super.A.D., Oct 21, 2004.
Background: Firefighter who had simultaneously served as city fire chief and city fire director appealed decision by Board of Trustees of the Police and Fireman's Retirement System (PFRS) that he was ineligible for pension benefits after he retired as fire chief but continued to serve as fire director. 

Holding: The Superior Court, Appellate Division, S.L. Reisner, J.A.D., held that firefighter was not precluded from collecting his fire chief pension when he turned 65 and retired as fire chief but was reappointed to position of fire director.

Reversed.
· Appellate Court is in no way bound by an agency's interpretation of a statute or its determination of a strictly legal issue.

New Hampshire


In re Hopkinton School Dist., 862 A.2d 45, 194 Ed. Law Rep. 305, N.H., Nov 18, 2004

Background: Principal appealed school board's decision to affirm superintendent's recommendation not to renew principal's contract. The State Board of Education found that there was bias or the appearance of bias regarding school board's decision. School board sought review. 

Holdings: The Supreme Court, Duggan, J., held that: 

(1) absent showing of school board's actual bias or prejudice, school board may conduct hearing concerning non-renewal of employment contract; 

(2) when determining whether school board had actual bias toward principal regarding decision not to renew contract, Board was required to apply presumption that school board, serving in an adjudicatory capacity, is presumed to be of conscience and capable of reaching a just and fair result; and 

(3) to conclude that school board had actual bias against principal, Board was required to find that there was more than prior involvement of school board's chairman or the school board before recommendation was made.

Vacated and remanded.
· When an administrative agency rejects a hearing officer's advisory decision, it must adequately explain the grounds for its decision and fully set out the agency's decision based upon an independent examination of the record.
· When the resolution of disputed facts depends upon the fact finder's assessment of witnesses' credibility, as shown by their demeanor or conduct at a hearing, all members of the administrative hearing panel acting as fact finders must be present for the testimony.

Pennsylvania


Chichester Kinderschool v. Dept. of Public Welfare, 862 A.2d 119, Pa.Cmwlth., Aug 02, 2004.
Background: Child care provider appealed decision of Department of Public Welfare, No. 23-0307460-002, that provider lacked standing to appeal denial of child care benefits for children in custody of public assistance recipient by county assistance office (CAO). 

Holding: The Commonwealth Court, No. 1789 C.D. 2003, Smith-Ribne r, J., held that provider lacked standing to appeal denial of benefits.

Affirmed.
· When statutory and regulatory provisions designate who may appeal an agency action, only those persons so designated generally have standing to appeal.
Utility Workers Union of America, Local 69, AFL-CIO v. Public Utility Com'n, 859 A.2d 847, Pa.Cmwlth., Jul 14, 2004.
Background: Utility workers union petitioned for judicial review of order of the Public Utility Commission, No. C-20028539, holding that public gas utility may use outside contractors to read customers' gas meters. 

Holdings: The Commonwealth Court, No. 156 C.D. 2004, Leadbetter, J., held that: 

(1) case was moot; 

(2) use of contractors did not violate requirement that utility be "responsible for" meter reading; and 

(3) code requirement that "personnel" read meters was not limited to "employees."

Dismissed as moot.
· An actual case or controversy must exist at all stages of the judicial or administrative process, and, if not, the case is moot and will not be decided by appellate court.

Texas

Cities of Abilene v. Public Utility Com'n of Tex., 146 S.W.3d 742, Tex.App.-Austin, Sep 23, 2004.
Background: Electric utility filed application to reconcile fuel costs and purchased power costs incurred before commencement of commercial operation of wind farm and in connection with coal-fired power plant. The Public Utility Commission found that such costs could be recovered, and cities appealed. The District Court of Travis County, 261st Judicial District, Lora J. Livingston, J., affirmed, and cities appealed. 

Holdings: The Court of Appeals, Mack Kidd, J., held that: 

(1) settlement order entered into between electric utility and cities regarding recovery of costs was ambiguous with respect to the recovery of pre-commercial costs; 

(2) evidence was sufficient to establish that settlement order did not bar utility from recovering fuel costs and purchased power costs incurred before commencement of commercial operation of wind farm; 

(3) Commission complied with its preliminary order regarding plants to which utility's coal-fired plant could be compared to when it used national data in determining such plant's efficiency; and 

(4) evidence was sufficient to establish that utility had managed coal-powered plant efficiently.

Affirmed.
· Agencies are entitled to interpret their own orders, for administrative purposes, so long as the agency does not use the occasion to interpret as a means to amend the prior order.
· Under the substantial evidence standard of review, an administrative determination of a question of law, such as the meaning of an unambiguous contract, is not entitled to a presumption of validity.
· Under the substantial evidence standard of review, an administrative interpretation of an ambiguous settlement order will be affirmed if the agency's interpretation of it is supported by substantial evidence.
· Under the substantial evidence standard of review, the evidence may actually preponderate against the agency's finding of fact and the court must still uphold it if enough evidence suggests the agency's determination was within the bounds of reasonableness, i.e., if substantial evidence supports the agency's determination.
· Under the substantial evidence standard of review, the true test when reviewing factual findings by an agency is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the agency's action.

Utah

TDM, Inc. v. Tax Com'n, 103 P.3d 190, 513 Utah Adv. Rep. 13, 2004 UT App 433, Utah App., Nov 18, 2004.
Background: Adult entertainment establishments brought action to protest tax on sexually explicit businesses on grounds that tax violated First Amendment rights. Tax Commission brought motion to dismiss for failure to exhaust administrative remedies. The District Court, Third District, Salt Lake Department, Tyrone E. Medley, dismissed the action. Establishments appealed. 

Holding: The Court of Appeals held that establishments were not required to exhaust administrative remedies before bringing court action.

Reversed and remanded.
· Adult entertainment establishments were not required to exhaust administrative remedies before bringing court action to protest tax on sexually explicitly businesses on grounds that tax was unconstitutional because it imposed a content-based tax in violation of the First Amendment, as there was no alternative administrative basis which could resolve issue.
· Generally, parties must exhaust applicable administrative remedies as a prerequisite to seeking judicial review.
· An exception to the exhaustion of administrative remedies requirement exists where it appears that exhaustion would serve no useful purpose.
· Exhaustion of administrative remedies is required when the administrative proceeding may obviate the need to reach a constitutional question.
· Where purely legal questions are raised that cannot be finally determined in an administrative proceeding, the pursuit of the administrative proceeding may serve no purpose so as to preclude the necessity to exhaust administrative remedies.
· Exhaustion of administrative remedies is not required when the legal questions involved are threshold questions, and their determination could not be avoided by any turn the case might have taken in an administrative proceeding.

Washington

Schrom v. Board For Volunteer Fire Fighters, 153 Wash.2d 19, 100 P.3d 814, Wash., Nov 18, 2004.
Background: Two individuals, who volunteered as chief financial officers and secretaries of fire departments in two counties, appealed from decision of the Board for Volunteer Firefighters, finding that only active firefighters could participate in pension system for members of fire departments, and ordered reimbursement of paid pension coverage fees. The Superior Court, Whitman County, John David Frazier, J., reversed. Board appealed. The Court of Appeals affirmed, 117 Wash.App. 542, 72 P.3d 239, and review was granted. 

Holdings: The Supreme Court, Sanders, J., held that: 

(1) individuals were not "participants" under statute governing pension eligibility, and 

(2) individuals were entitled to statutory interest on reimbursed coverage fees.

Court of Appeals reversed; remanded.
· Task of Supreme Court is the same as a superior court's task when reviewing an agency decision under the Administrative Procedure Act.
· When only legal issues are germane in an appeal from an agency decision, the Supreme Court reviews the decision under the error of law standard.

