California

Page v. Los Angeles County Probation Dept., 123 Cal.App.4th 1135, 20 Cal.Rptr.3d 598, 16 A.D. Cases 279, 4 Cal. Daily Op. Serv. 9919, 2004 Daily Journal D.A.R. 13,521, Cal.App. 2 Dist., Nov 03, 2004.
Background: Former public employee brought action against employer, alleging failure to accommodate her disability in violation of Fair Employment and Housing Act (FEHA), after the county civil service commission found that there had been no discrimination. The Superior Court, Los Angeles County, No. BC291304, Haley Fromholz, J., sustained employer's demurrer without leave to amend. Former employee appealed. 

Holding: The Court of Appeal, Grimes, J., held that former employee failed to exhaust administrative and judicial remedies available to her to challenge adverse finding of civil service commission, and thus commission's adverse decision was binding and precluded her FEHA suit.

Affirmed.
· Unlike the exhaustion of administrative remedies, which is a jurisdictional prerequisite to resort to the courts, the exhaustion of judicial remedies is necessary to avoid giving binding effect to the administrative agency's decision, because that decision has achieved finality due to the aggrieved party's failure to pursue the exclusive judicial remedy for reviewing administrative action.

Colorado

Nededog v. Colorado Dept. of Health Care Policy and Financing, 98 P.3d 960, Colo.App., Aug 12, 2004.
Background: Medicaid recipient sought judicial review of decision by Department of Health Care Policy and Financing allowing the county department of human services to recover from her $5,795.40 in erroneously paid benefits. The District Court, City and County of Denver, Gloria A. Rivera, J., upheld agency decision. Medicaid recipient appealed. 

Holdings: The Court of Appeals, Webb, J., held that: 

(1) county department was entitled to recover erroneously paid benefits, even though payment predated notice of termination of benefits, and 

(2) statutory waiver provision applied to indigent recipients of public assistance, but not to Medicaid recipients.

Affirmed.
· While Court of Appeals reviews an agency's statutory and regulatory interpretations de novo, court accords deference to the interpretation of a statute or regulation by the agency charged with its administration, and generally accepts that interpretation if it has a reasonable basis in the law and is warranted by the record.

D.C.


Compton v. District of Columbia Bd. of Psychology, 858 A.2d 470, D.C., Sep 23, 2004.
Background: Disciplinary proceedings were initiated against psychologist. The Department of Health Administrative Law Judge (ALJ) recommended revocation of psychologist's license. The Board of Psychology revoked psychologist's license and fined him $5,000. Psychologist appealed. 

Holding: The Court of Appeals, Ruiz, J., held that the Board's revocation of psychologist's license to practice psychology was not supported by substantial evidence.

Reversed and remanded.
· The circumstances under which hearsay rises to the level of substantiality in an administrative hearing are not ascertained by any definitive rule of law, but rather by a set of considerations applied to the particular facts of each case.
· The weight to be accorded to hearsay evidence in an administrative hearing ranges from minimal to substantial based on a case-by-case evaluation of the reliability and the probative value of the evidence.
· Although the Court of Appeals has adopted a flexible approach that rejects any rigid threshold requirement of competent corroborating evidence, administrative findings and conclusions based exclusively on hearsay are subject to exacting scrutiny, and reversal may be warranted if an agency places undue confidence in hearsay evidence that is too unreliable to justify the weight given to it.
· In the ordinary administrative case, hearsay is generally disfavored because in all adjudicative proceedings, cross-examination and confrontation are the handmaidens of trustworthiness in the face of factual dispute.

Florida

City of Winter Springs v. Winter Springs Professional, 885 So.2d 494, 176 L.R.R.M. (BNA) 2629, 29 Fla. L. Weekly D2501, Fla.App. 1 Dist., Nov 05, 2004.
Background: City sought review of decision of the Public Employees Relations Commission (PERC) that found that city had engaged in an unfair labor practice by imposing a pay freeze on firefighters' union members and by imposing a management rights article that had been amended after the union declared an impasse. 

Holdings: The District Court of Appeal, Hawkes, J., held that: 

(1) no waiver of union's bargaining rights occurred by city's implementation of pay freeze after negotiations reached impasse, and 

(2) city's submission of amended provision for prospective collective bargaining agreement to legislative body resolving impasse was not an unfair labor practice.

Reversed and remanded.
· Agencies are bound to honor a hearing officer's findings of fact unless they are not supported by competent, substantial evidence.
· An agency's interpretation of a statute it is charged with administering should not be rejected so long as its interpretation is consistent with the legislative intent and is supported by competent, substantial evidence.
Illinois

Alm v. Lincolnshire Police Pension Bd., 352 Ill.App.3d 595, 816 N.E.2d 389, 287 Ill.Dec. 627, Ill.App. 2 Dist., Sep 22, 2004.
Background: Police officer assigned to bike patrol applied for line-of-duty disability benefits. The Police Pension Board denied the application and awarded officer nonduty benefits. Officer appealed. The Circuit Court, Lake County, Raymond J. McKoski, J., affirmed. Officer appealed. 

Holding: The Appellate Court, Kapala, J., held that officer was entitled to line-of-duty disability benefits.

Reversed.
· The findings and conclusions of an administrative agency on questions of fact are deemed prima facie true and correct and will not be disturbed on review unless they are against the manifest weight of the evidence, meaning that the opposite conclusion is clearly evident.
· Appellate Court reviews the decision of the administrative agency, not the judgment of the trial court.
· When reviewing administrative agency decisions, determinations regarding questions of law are reviewed de novo.
Illinois Bell Telephone Co. v. Illinois Commerce Com'n, 352 Ill.App.3d 630, 816 N.E.2d 379, 287 Ill.Dec. 617, Ill.App. 3 Dist., Sep 17, 2004.
Background: Telephone company sought judicial review of Commerce Commission orders for alternative regulation that incorporated capital spending obligation and wholesale operation requirements for connections with competitive local exchange carriers (CLECs). 

Holdings: The Appellate Court, Schmidt, J., held that: 

(1) appeal was not moot; 

(2) commission had authority to incorporate wholesale performance remedy plan in alternative regulation plan; 

(3) order extending wholesale performance remedy plan to CLECs without interconnection agreements was preempted by federal law; 

(4) substantial evidence supported order including wholesale performance remedy plan in alternative regulation plan; 

(5) incorporation of capital spending obligation in alternative regulation plan was proper exercise of commission's power; and 

(6) evidence was insufficient to support capital spending obligation imposed on telephone company.

Affirmed in part and reversed in part.
· The Illinois Commerce Commission is an administrative agency, and judicial review of its orders is limited.
· State Commerce Commission's findings of fact are prima facie correct and will not be overturned by a reviewing court unless they are against the manifest weight of the evidence, beyond the statutory authority of the Commission, or violative of constitutional rights.
· State Commerce Commission's ruling on a question of law is not binding on a court of review, and is reviewed de novo..
· While decisions of the state Commerce Commission must be supported by substantial evidence, that standard may be met even if the evidence supports more than one possible conclusion.
· The party challenging state Commerce Commission decision has the burden of affirmatively demonstrating that the opposite conclusion as that reached by the commission is clearly evident from the evidence.

Iowa

AT&T Communications of The Midwest, Inc. v. Iowa Utilities Bd., 687 N.W.2d 554, Iowa, Sep 15, 2004.
Background: Long-distance telephone carrier sought judicial review of Iowa Utilities Board (IUB) decision that required it to pay for connection services through competitive local exchange carriers (CLECs). The District Court, Polk County, Richard G. Blane II, J., affirmed in part, but reversed the IUB ruling waiving common carrier line (CCL) charge. Long-distance carrier appealed. 

Holdings: The Supreme Court held that: 

(1) CLECs due process rights were not violated by review of rates; 

(2) IUB lacked authority to sua sponte waive CCL charge; 

(3) ruling that carrier was required to pay access charges was not based on irrational, illogical, or wholly unjustifiable interpretation of statute; and 

(4) carrier constructively ordered services from CLECs; and 

(5) refusal to retroactively reduce rates was not irrational, illogical, or wholly unjustifiable.

Affirmed and remanded.
· In reviewing decision of administrative agency, Supreme Court must determine whether its application of the standards set forth in the Administrative Procedures Act section governing judicial review generate the same result as reached by the district court.
· Appellate review on whether a party's due-process rights were violated in an administrative contested hearing is de novo.

Louisiana


Ngo v. Estes, 882 So.2d 1262, 2004-186 (La.App. 3 Cir. 9/29/04), La.App. 3 Cir., Sep 29, 2004.
Background: Inmate filed suit against prison officials, alleging that they failed to protect him from attacks by fellow inmate. The 33rd Judicial District Court, Parish of Allen, No. 2003-457, Patricia C. Cole, J., granted officials' exception of prematurity, and denied inmate's motion for reconsideration. Inmate appealed. 

Holding: The Court of Appeal, Michael G. Sullivan, J., held that inmate failed to exhaust administrative remedies.

Affirmed.
· The party that raises the objection of prematurity has the burden of showing that an administrative remedy is available, by reason of which the judicial action is premature.
· Once the existence of an administrative remedy is established, the burden shifts to the plaintiff to show that the specified administrative remedies or procedures have been exhausted or that the present situation is one of the exceptional situations where the plaintiff is entitled to judicial relief because any administrative remedy is irreparably inadequate.

Mississippi


Mississippi Dept. of Corrections v. Smith, 883 So.2d 124, Miss.App., May 18, 2004.
Background: Former correctional officer who was terminated by Department of Corrections during his probationary period appealed his termination. The Employee Appeals Board found that improper political influence caused officer to be terminated, and ordered his reinstatement. On writ of certiorari, the Circuit Court, Hinds County, Bobby Burt Delaughter, J., affirmed. Department appealed. 

Holdings: The Court of Appeals, en banc, Southwick, P.J., held that: 

(1) trial court did not abuse its discretion by granting writ of certiorari to review Board's determination; 

(2) allegation that correctional officer was terminated by Department because of political pressure was not supported by substantial evidence; and 

(3) correctional officer failed to prove that he was terminated for a prohibited reason, and thus termination would be reinstated.

Judgment of Circuit Court reversed and rendered.
· Being granted an option to appeal in litigation from an administrative agency decision is a matter of statutory grace, not of right.
· Courts are not to substitute their judgment for that of administrative agencies when the latter act within the narrow areas of their statutory decision-making authority.
· Upholding an agency on appeal requires these determinations: (1) existence of substantial evidence to support the decision; (2) absence of arbitrary or capricious conduct; (3) action within scope of agency's powers; and (4) no violation of parties' constitutional rights.

Missouri


Lewis v. City of University City, 145 S.W.3d 25, Mo.App. E.D., Jul 20, 2004.
Background: Homeowner, whose husband had been incarcerated in connection with sale of drugs from house, appealed city manager's determination that her house constituted a public nuisance and would be closed for three months. The Circuit Court, St. Louis County, Patrick Clifford, J., affirmed. Homeowner appealed. 

Holdings: The Court of Appeals, Mary K. Hoff, J., held that: 

(1) city manager's combination of roles as prosecutor and judge did not violate separation of powers clause; 

(2) city manager's combination of roles as prosecutor and judge did not violate due process; 

(3) ordinance authorizing closure of house constituted valid use of police power; and 

(4) substantial evidence supported city manager's closure of house as a public nuisance.

Affirmed.
· Even though the record contains evidence in conflict with the administrative agency's findings, such evidence is not a basis for reversal on appeal.
· System of judicial review provides a check upon the powers exercised by the administrative agency.
· Hearing officer's combination of roles as prosecutor and judge in administrative proceedings, by itself, is not reversible error for a denial of due process claim, provided the hearing is subject to judicial review.
· Due process in administrative proceedings includes knowing the opponent's claims, hearing the evidence submitted, confronting and cross examining witness, and submitting one's own witnesses.
· Agency acts unreasonably and arbitrarily if its findings are not based upon substantial evidence in the record.
· Substantial evidence, necessary to support agency finding on appeal, is competent evidence that, if true, has a probative force on the issues.
· Agency's failure to consider important aspects or factors regarding the issues may support a finding that the decision was arbitrary and capricious.
Shipman v. Dominion Hospitality, 148 S.W.3d 821, Mo., Oct 26, 2004.
Background: County assessor sought review of State Tax Commission's decision to set aside the assessor's commercial classification of real property being used as an extended stay residential facility and reclassify the property as mixed use for property tax purposes. The Circuit Court, St. Charles County, Lucy D. Rauch, J., affirmed. Assessor appealed. 

Holding: The Supreme Court held that property, which had rooms available for short-term occupancy, did not constitute residential property for purposes of property tax.

Reversed.
· On review of an agency decision, the Supreme Court is limited to a determination of whether the decision is supported by competent and substantial evidence upon the entire record, or whether it was arbitrary, capricious, unreasonable, unlawful, or in excess of the agency's jurisdiction.

Nebraska

Central States Tire Recycling of Nebraska, LLC v. State, 268 Neb. 712, 687 N.W.2d 681, Neb., Oct 15, 2004.
Background: Tire processor appealed order of Department of Environmental Quality revoking its permit to haul, collect, and process scrap tires on basis that processor had deposited scrap tires at unpermitted and unlicensed site without obtaining or possessing Department approval, in violation of terms of permit. The District Court, Dodge County, F.A. Gossett III, J., affirmed. Processor appealed. 

Holdings: The Supreme Court, Wright, J., held that: 

(1) product produced by tire processor was a scrap tire, as opposed to a tire-derived product, and thus product was subject to regulation by Department; 

(2) there is nothing in state law which requires that conditions imposed by Department upon permits issued to tire collectors, processors, or haulers also be approved by the Environmental Quality Council; 

(3) regulation authorizing Department to impose such conditions in a permit issued to a tire processor as may be necessary to accomplish the purposes of applicable laws and regulations met the requirements of procedural due process for constitutional challenge on vagueness grounds; and 

(4) Department had authority under the Waste Reduction and Recycling Incentive Act to place conditions upon tire processor with respect to the manufacturing, placement, and use of baled tires.

Affirmed.
· A judgment or final order rendered by a district court in a judicial review pursuant to the Administrative Procedure Act may be reversed, vacated, or modified by an appellate court for errors appearing on the record.
· When reviewing an order of a district court under the Administrative Procedure Act for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.

New Jersey

New Jersey State Ass'n of Nurse Anesthetists, Inc. v. New Jersey State Bd. of Medical Examiners, 372 N.J.Super. 554, 859 A.2d 1239, N.J.Super.A.D., Nov 03, 2004.
Background: Nurse anesthetist association sought review of regulations promulgated by the New Jersey State Board of Medical Examiners (BME) regarding standards for the administration of anesthesia in physicians' offices during non-minor surgeries. 

Holdings: The Superior Court, Appellate Division, Alley, J.A.D., held that: 

(1) regulation requiring nurse anesthetists to be supervised by anesthesiologist was not arbitrary or unreasonable; 

(2) BME was not regulating the nursing profession; and 

(3) regulation did not establish an illegal anesthesiologist guild.

Affirmed.
· Administrative agencies generally possess wide discretion and authority to select the means and procedures by which to meet their statutory objectives; an agency itself is best suited to review its own regulations and, in deciding whether or not to change them, to choose the means by which to proceed.
· Administrative regulations enjoy a presumption of validity.
· A party that challenges administrative regulations bears the burden of showing they are arbitrary, capricious, or unreasonable, or beyond the scope of the power delegated to the agency by the Legislature.
· Courts have a strong inclination to defer to agency action provided it is consistent with the legislative grant of power.
North Carolina


Ward v. Inscoe, 603 S.E.2d 393, N.C.App., Oct 19, 2004.
Background: Neighborhood residents filed complaint and petition for writ of certiorari, seeking review of decision of city's board of adjustment that approved issuance special use permit allowing construction of bank building and four drive-through lanes. The Superior Court, Vance County, Robert H. Hobgood, J., affirmed board's decision. Residents appealed. The Court of Appeals vacated the Superior Court's decision. On remand following additional fact finding by board, the Superior Court, Robert H. Hobgood, J., affirmed board's decision. Residents appealed. 

Holdings: The Court of Appeals, Tyson, J., held that: 

(1) board's failure to personally notify residents of public hearings did not violate residents' due process rights; 

(2) substantial evidence existed to support finding that issuance of special use permit 
would not materially and adversely affect public health, safety, or welfare of neighborhood; 

(3) substantial evidence existed to support findings that issuance of permit would not substantially injure value of adjoining properties and that property would be used in harmony with area in which it was located; 

(4) substantial evidence existed to support finding that issuance of permit would not substantially contribute to overburdening of municipal services; and 

(5) board's decision was not arbitrary and capricious.

Affirmed.
· Failure of city's board of adjustment to personally notify neighborhood residents of public hearings concerning remand from court to make additional findings regarding approval of special use permit to build four drive-through lanes for proposed bank did not violate residents' due process rights; no new evidence was presented at hearings, findings were made on evidence presented before initial decision, and hearings were held during regularly scheduled advertised meetings.
· Court reviewing decision of quasi-judicial administrative body is to: (1) review record for errors in law, (2) insure that procedures specified by law in both statute and ordinance are followed, (3) insure that appropriate due process rights of petitioner are protected, including right to offer evidence, cross-examine witnesses, and inspect documents, (4) insure that decisions are supported by competent, material, and substantial evidence in the whole record, and (5) insure that decisions are not arbitrary and capricious.
· Administrative ruling is deemed "arbitrary and capricious" when it is whimsical, willful, and an unreasonable action without consideration or in disregard of facts or law or without determining principle.
Oklahoma

Apache Corp. v. State, ex rel. Oklahoma Tax Com'n, 98 P.3d 1061, 2004 OK 48, Okla., Jun 15, 2004.
Background: Taxpayer sought review of the Tax Commission's decision denying refund of sales taxes paid on purchased items used in the production of hydrocarbons. The Court of Civil Appeals affirmed. Taxpayer sought writ of certiorari. 

Holdings: Upon grant of certiorari, the Supreme Court, Edmondson, J., held that: 

(1) tax exemption statute required taxpayer to obtain permit in order to qualify for sales tax exemption, and 

(2) processing of hydrocarbons at well site constituted manufacturing for purposes of tax exemption.

Vacated Court of Civil Appeals; reversed in part and affirmed in part Tax Commission.
· Exhaustion of administrative remedies is not required when those remedies are inadequate, ineffective or unavailable.
· The mere likelihood of an adverse administrative decision is not sufficient to excuse a failure to exhaust administrative remedies.

Oregon

Petteys v. Driver and Motor Vehicle Services Branch, 195 Or.App. 644, 98 P.3d 1138, Or.App., Oct 13, 2004.
Background: Driver petitioned for review of suspension of driving privileges by Driver and Motor Vehicle Services Division (DMV). The Circuit Court, Hood River County. Donald W. Hull, J., set aside suspension order. DMV appealed. 

Holding: The Court of Appeals, Brewer, J., held that police officer's report constituted substantial evidence to support hearing officer's finding that driver had been lawfully stopped and arrested for driving under the influence of intoxicants (DUII), on which DMV predicated suspension order.

Reversed and remanded.
· Factors that courts may consider when assessing whether hearsay evidence before administrative agency constitutes substantial evidence are: (1) alternative to relying on hearsay evidence; (2) importance of facts sought to be proved by hearsay statements to outcome of proceeding and considerations of economy; (3) state of supporting or opposing evidence, if any; (4) degree of lack of efficacy of cross-examination with respect to particular hearsay statements; and (5) consequences of decision either way.

Pennsylvania


Edwards v. W.C.A.B. (MPW Indus. Services, Inc.), 858 A.2d 648, Pa.Cmwlth., Aug 24, 2004.
Background: Workers' compensation claimant appealed from an order of the Workers' Compensation Appeal Board, No. A03-0746, that affirmed the workers' compensation judge's (WCJ's) decision suspending claimant's workers' compensation benefits. 

Holdings: The Commonwealth Court, No. 428 C.D. 2004, Leadbetter, J., held that: 

(1) evidence supported finding that there were no positions available within employer's company; 

(2) employer's vocational counselor did not rely on inadmissible hearsay; 

(3) employer was not required to offer claimant a job, but merely to determine earning power; and 

(4) orthopedic surgeon's testimony was not equivocal.

Affirmed.
· If evidence is admissible under the Pennsylvania rules of evidence, it is admissible in administrative proceedings.


Muir v. Alexander, 858 A.2d 653, 192 Ed. Law Rep. 901, Pa.Cmwlth., Sep 08, 2004.
Background: County school district filed petition to compel area school district to produce copy of settlement agreement between area school district and former employee, who was later hired by county school district. The Court of Common Pleas, Centre County, No. 2003-898, Grine, J., ruled that agreement was public record under Right-to-Know Law and compelled production of agreement. Area school district appealed. 

Holding: The Commonwealth Court, Nos. 2536, 2670 C.D. 2003, Leavitt, J., held that trial court lacked jurisdiction to determine whether agreement was public record under Right-to-Know Law.
· As jurisdictional defect, failure to pursue statutory remedy may be raised at any point in proceeding by parties or by court sua sponte.

· Doctrine of exhaustion of administrative remedies as restraint upon exercise of court's equitable powers not only reflects recognition of general assembly's directive of strict compliance with statutorily-prescribed remedies, it also acknowledges that unjustified failure to follow administrative scheme undercuts foundation upon which administrative process was founded.
Pugh v. W.C.A.B. (Transpersonnel, Inc.), 858 A.2d 641, Pa.Cmwlth., Aug 11, 2004.
Background: Claimant who was injured out-of-state petitioned for review of decision of Workers' Compensation Appeal Board, No. A02-2634, denying him benefits because he failed to prove that his employment was principally located in state. 

Holdings: The Commonwealth Court, No. 2131 C.D. 2003, Leavitt, J., held that: 

(1) deposition cited in claimant's appellate brief, which was not part of the certified record, could not be considered by Commonwealth Court in reviewing Board's decision; 

(2) substantial evidence supported finding that claimant was not hired in state; 

(3) claimant failed to prove that employer maintained a place of business in state from which claimant regularly worked, as would entitle claimant to benefits under the Workers' Compensation Act; and 

(4) claimant failed to prove that he was a resident of state and spent a substantial part of his working time in state in service of employer, as would entitle claimant to benefits under the Act.

Affirmed.
· Review for capricious disregard of material, competent evidence can be an appropriate component of appellate consideration in any agency case where properly raised; it is not limited to the situation where only one party presents evidence.
· Review for capricious disregard of material, competent evidence is not to be applied in such a manner as would intrude upon an agency's fact-finding role and discretionary decision-making.
· Where there is substantial evidence to support an agency's factual findings, and those findings in turn support the conclusions, it should remain a rare instance in which an appellate court would disturb an adjudication based upon capricious disregard.

Texas

Texas Dept. of Protective and Regulatory Services v. Mega Child Care, Inc., 145 S.W.3d 170, 47 Tex. Sup. Ct. J. 1116, Tex., Sep 03, 2004.
Background: Operator of childcare facility sought judicial review of a decision by the State Office of Administrative Hearings (SOAH) upholding revocation of operator's license by the Texas Department of Protective and Regulatory Services (TDPRS). The 190th District Court, Harris County, John P. Devine, J., granted TDPRS's plea to the jurisdiction and dismissed action. Operator appealed. The Houston Court of Appeals, First District, Margaret Garner Mirabal, J., 81 S.W.3d 470, reversed and remanded. Review was granted. 

Holdings: The Supreme Court, Smith, J., held as a matter of first impression that: 

(1) the Administrative Procedure Act (APA) provides an independent right to judicial review when an agency enabling statute neither specifically authorizes nor prohibits judicial review, abrogating Motorola, Inc. v. Bullock, 586 S.W.2d 706; Southwest Airlines v. Tex. High-Speed Rail Auth., 867 S.W.2d 154; Employees Retirement System v. Foy, 896 S.W.2d 314; Eldercare Props., Inc. v. Tex. Dep't of Human Servs., 63 S.W.3d 551; 

(2) the APA provides a limited waiver of sovereign immunity; and 

(3) the operator was entitled to judicial review.

Affirmed.
· The Administrative Procedure Act (APA) which states that an aggrieved person is entitled to judicial review of final decision in contested case provides an independent right to judicial review when an agency enabling statute neither specifically authorizes nor prohibits judicial review; abrogating Motorola, Inc. v. Bullock, 586 S.W.2d 706; Southwest Airlines v. Tex. High-Speed Rail Auth., 867 S.W.2d 154; Employees Retirement System v. Foy, 896 S.W.2d 314; Eldercare Props., Inc. v. Tex. Dep't of Human Servs., 63 S.W.3d 551.
· If an ambiguous statute that has been interpreted by a court of last resort or given a longstanding construction by a proper administrative officer is re-enacted without substantial change, the legislature is presumed to have been familiar with that interpretation and to have adopted it.
· The legislative acceptance rule of statutory construction applies only when the relevant statutory provision has been interpreted by a court of last resort or given a longstanding construction by a proper administrative officer.
· The phrase "entitled to judicial review" in provision of the Administrative Procedure Act (APA) which states that an aggrieved person is entitled to judicial review of final decision in contested case creates an independent right to judicial review for those who satisfy the section's threshold requirements.
· Provision of Administrative Procedure Act (APA) stating that an aggrieved person is entitled to judicial review of final decision in contested case provides a limited waiver of sovereign immunity.
· In the absence of express statutory language prohibiting judicial review, a legislative intent to prohibit judicial review must be established by specific legislative history or other reliable evidence of intent.
Washington

Stephens v. Employment Sec. Dept. of State of Wash., 123 Wash.App. 894, 98 P.3d 1284, Wash.App. Div. 2, Oct 19, 2004.
Background: The Superior Court, Thurston County, Paula Casey, J., entered order affirming the decision of the Employment Security Department (ESD) denying unemployment benefits based on claimant's disqualifying misconduct of alcoholism. Claimant appealed. 

Holding: The Court of Appeals, Armstrong, P.J., held that for equal protection purposes, the legislature had a rational basis for singling out alcoholics in unemployment statute disqualifying alcoholism as a defense to employment misconduct.

Affirmed.
· Court of Appeals reviews an agency's findings of fact for substantial supporting evidence in the record.
· An agency's decision is arbitrary and capricious if it is willfully unreasonable, without consideration and in disregard of facts or circumstances, but if the decision is the result of honest and due consideration, it is not arbitrary and capricious even if reasonable minds could disagree with the result.
Wisconsin

Marder v. Board of Regents of University of Wisconsin System, 276 Wis.2d 186, 687 N.W.2d 832, 192 Ed. Law Rep. 958, 2004 WI App 177, Wis.App., Aug 10, 2004.
Background: Former tenured state university professor appealed decision of board of regents terminating his employment. The Circuit Court, Douglas County, Robert E. Eaton, J., reversed. Professor appealed decision to remand matter to board of regents, and board of regents cross-appealed. 

Holdings: The Court of Appeals, Peterson, J., held that: 

(1) participation of Office of the General Counsel in tenured university professor's termination was not improper; 

(2) professor failed to rebut presumption that chancellor and regent who traveled together acted with honesty and integrity; 

(3) administrative code provisions specific to state university faculty dismissal cases, rather than more general contested case provisions, applied; 

(4) while code's faculty dismissal provisions mandated meeting between board of regents and chancellor, after chancellor recommended professor's dismissal, code also required presence of professor at the meeting; 

(5) professor had due process right to know whether any new and material information was discussed at closed meeting between board and chancellor; and 

(6) remand to trial court was required for finding as to whether any new or material information was discussed during ex parte meeting between chancellor and board.

Reversed and cause remanded with directions.
· Party seeking to disqualify administrative decision-maker from the decision making process on grounds that he or she has previously acted as counsel has to show special facts and circumstances to demonstrate that the risk of unfairness is intolerably high; this burden can be met by showing that the adjudicator had become psychologically wedded to a predetermined disposition of the case.
· Due process clause requires that an adjudicator in an administrative hearing be fair and impartial.
· Administrative adjudicators, such as members of university board of regents, retain a presumption of honesty and integrity and are assumed to be men of conscience and intellectual discipline capable of judging a particular controversy on the basis of its own circumstances; a strong showing is necessary to rebut this presumption.
· An agency's interpretation of its own rules is controlling unless it is plainly erroneous or inconsistent with the language of the rule.
· An administrative rule cannot be applied in isolation; if the rule is part of a comprehensive statutory and regulatory scheme, it must be applied in conjunction with its companion statutes and rules.
· Due to the property interest in continued employment, a public employee cannot be deprived of employment without due process.

Town of Cedarburg v. Dawson, 276 Wis.2d 206, 687 N.W.2d 841, 2004 WI App 174, Wis.App., Aug 11, 2004.
Background: Owners of quarry site in one county filed application to register parcel in another county that was contiguous to quarry site as a marketable nonmetallic mineral deposit and town filed action to sustain its objection to proposed registration. The Circuit Court, Ozaukee County, Joseph D. McCormack, J., granted summary judgment in favor of town, and landowners appealed. 

Holdings: The Court of Appeals, Anderson, P.J., held that: 

(1) administrative regulations governing statewide nonmetallic mining reclamation program required that nonmetallic mining had to be a permitted or conditional use for all registered parcels, contiguous or not, and 

(2) common law rule of diminishing assets did not apply.

Affirmed.
· Department of Natural Resources' (DNR) interpretation of its own administrative rules is entitled to controlling weight, unless the interpretation is inconsistent with the language of the regulation or clearly erroneous.

Wisconsin Commissioner of Ins., Manager of the Local Government Property Ins. Fund v. Fiber Recovery, Inc., 276 Wis.2d 495, 687 N.W.2d 755, 2004 WI App 183, Wis.App., Aug 26, 2004.
Background: Commissioner of Insurance sought judicial review of ALJ's decision that property insurance policy that was issued to county by state Local Government Property Fund covered loss resulting from fire at facility that had been conveyed by county prior to fire. The Circuit Court, Dane County, Michael N. Nowakowski, J., affirmed ALJ's decision. Commissioner appealed. 

Holdings: The Court of Appeals, Vergeront, J., held that: 

(1) statute allowing any local governmental unit to insure through Fund property for which it may be liable in event of damage or destruction did not prevent Fund from choosing to insure facility after its purchase from county; 

(2) policy's preamble did not unambiguously inform local government that only property owned or within care, custody, and control of local government was insured; 

(3) policy's phrase "responsible for insuring" was ambiguous as to whether it was limited only to responsibility to insure because of ownership or lease; 

(4) instructions in statement of value to add "any new buildings owned and/or leased" did not unambiguously inform insured that policy only covered owned or leased buildings; and 

(5) policy was ambiguous concerning criteria for coverage of buildings and structures.

Affirmed.
· In action seeking judicial review of an agency decision, Court of Appeals reviews the decision of the ALJ, not that of the circuit court.
· Court of Appeals may give deference to an agency decision on a question of law where the agency has expertise that bears on that question.

