Alabama


Ex parte Williamson, --- So.2d ----, 2004 WL 2418063, Ala., October 29, 2004.
Background: Operator of assisted-living facility brought action for review of decision of the Department of Public Health to revoke its license. The Circuit Court, Coffee County, No. CV-01-50, Gary L. McAliley, J., reversed. Department appealed, and the Court of Appeals affirmed without opinion. Department petitioned for writ of certiorari.

Holdings: The Supreme Court, Harwood, J., held that:

(1) operator waived any hearsay objection to evidence by failing to raise objection in front of hearing officer, and, thus hearing officer properly considered alleged hearsay evidence;

(2) evidence was sufficient to support decision to revoke license;

(3) trial court was not authorized to determine that investigator's testimony and reports were not credible due to bias; and

(4) Department's regulations that required assisted-living facilities to provide residents with “necessary assistance in activities of daily living” and “assistance with personal safety” were not impermissibly vague so as to violate due process.

Reversed and remanded.
· “Substantial evidence” is evidence of such weight and quality that fair-minded persons in the exercise of impartial judgment can reasonably infer the existence of the fact sought to be proved.
· Admission of evidence without objection is not error in an administrative proceeding, and the trier of fact is not in error if inadmissible testimony comes in without objection and without a ruling thereon appearing in the record; the testimony is thus generally admissible and not limited as to weight or purpose.
· In a review of an administrative agency's decision, the circuit court's jurisdiction is limited to a consideration of the issues properly raised and made of record before the agency.
· It is a generally accepted principle that a party against whom inadmissible evidence is offered must make a formal, specific objection; such an objection is a condition precedent to the party's effectual complaint on appeal against the reception of such evidence.
· So long as an agency regulation affords a reasonable warning of the proscribed conduct in light of common understanding and practices, it will pass constitutional muster under the due process standard. 
Wal-Mart Stores, Inc. v. Hepp, 882 So.2d 329, Ala., Nov 21, 2003.
Background: Former employee brought retaliatory-discharge action against former employer, alleging termination for filing workers' compensation claim. The Circuit Court, Shelby County, No. CV-99-1002, Hub Harrington, J., denied employer's motion for summary judgment, but certified order for interlocutory appeal.

Holding: On appeal, the Supreme Court, Brown, J., held that retaliatory discharge claim was barred by collateral estoppel due to unemployment-compensation benefits action in which it was determined misconduct was reason for termination.

Reversed and remanded.
· The doctrine of collateral estoppel applies when: (1) there is identity of the parties or their privies, (2) there is identity of issues, (3) the parties had an adequate opportunity to litigate the issues in the administrative proceeding, (4) the issues to be estopped were actually litigated and determined in the administrative proceeding, and (5) the findings on the issues to be estopped were necessary to the administrative decision.
Alaska


Rush v. State, Dept. of Natural Resources, 98 P.3d 551, Alaska, Sep 17, 2004.
Background: Prospective purchaser of state land sued State, challenging Department of Natural Resources' determination that former version of statute applied with regard to disposition of improvements placed on state land by lessee of land. The Superior Court, Third Judicial District, Anchorage, Sen K. Tan, J., ruled that Department correctly applied former version of statute. Prospective purchaser appealed. 

Holding: The Supreme Court, Fabe, J., held that current version of statute would have had impermissible retroactive effect on property rights.

Affirmed.
· On appeal from an administrative agency, the appellate court substitutes its judgment for that of the agency on questions which do not implicate agency expertise.
California

Coalition for Reasonable Regulation of Naturally Occurring Substances v. California Air Resources Bd., 122 Cal.App.4th 1249, 19 Cal.Rptr.3d 635, 34 Envtl. L. Rep. 20,108, 4 Cal. Daily Op. Serv. 8979, 2004 Daily Journal D.A.R. 12,275, Cal.App. 3 Dist., Oct 01, 2004.
Background: Mining and construction industry groups brought action challenging Air Resources Board regulation that barred sale and supply of rock which contained asbestos for surfacing of unpaved roads. The Superior Court, Sacramento County, No. 01CS00973, Talmadge R. Jones, J., entered judgment for Board. Groups appealed. 

Holdings: The Court of Appeal, Blease, Acting P.J., held that: 

(1) under Tanner Act, Board was not required to document actual emissions and risks from existing roads containing reduced asbestos contents, and 

(2) Board complied with regulatory mandate under California Environmental Quality Act (CEQA).

Affirmed.
· In considering whether an administrative regulation is reasonably necessary, the court will defer to the agency's expertise and will not superimpose its own policy judgment upon the agency in the absence of an arbitrary and capricious decision.

D.C.

Orius Telecommunications, Inc. v. District of Columbia Dept. of Employment Services, 857 A.2d 1061, D.C., Aug 05, 2004.
Background: Employer and its workers' compensation carrier petitioned for review of decision of Department of Employment Services determining that claimant was entitled to a late payment penalty. 

Holdings: The Court of Appeals, Ruiz, J., held that: 

(1) term "paid" in provision of Workers' Compensation Act imposing late payment penalty if compensation is not paid within ten days after it becomes due means received by claimant; 

(2) notice of compensation order was served on carrier, as required by municipal regulation; 

(3) operation of carrier's check processing system was not beyond carrier's control, as would give director of Department authority to consider mitigating circumstances and waive late payment penalty; and 

(4) ten-day time limit for payment of benefits commenced when carrier's and employer's joint counsel received compensation order.

Affirmed.
· An agency decision must not be disturbed unless it is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.

Florida

Cone v. State, Dept. of Health, 886 So.2d 1007, 29 Fla. L. Weekly D2413, Fla.App. 1 Dist., Oct 28, 2004.
Background: Physician appealed from corrected final order of the Board of Osteopathic Medicine permanently revoking his license to practice osteopathic medicine. 

Holding: The District Court of Appeal, Ervin, J., held that administrative complaint filed by Department of Health (DOH) requesting Board to discipline physician's license to practice osteopathic medicine failed to charge violation of statute providing for discipline when license or authority to practice any regulated profession is revoked, suspended, or otherwise acted against for violation that would constitute violation under Florida law.

Reversed and remanded with directions.
· Standard of review of administrative agency decision based upon an issue of law is whether agency erroneously interpreted law and, if so, whether correct interpretation compels particular action.
· Deference is given to administrative agency's interpretation of statute agency is charged to administer; however, appellate court can overturn agency's interpretation of statute if interpretation is clearly erroneous.

Department of Children and Family Services v. Florida Statewide Advocacy Council, 884 So.2d 1162, 29 Fla. L. Weekly D2429, Fla.App. 2 Dist., Oct 29, 2004.
Background: State advocacy councils petitioned for, and were granted, ex parte, access warrant for confidential records held by Department of Children and Family Services (DCF) regarding DCF's handling of certain cases. DCF moved for protective order. The Circuit Court, Lee County, James H. Seals, J., denied motion. DCF appealed. 

Holding: The District Court of Appeal, Davis, J. held that in a matter of first impression, only an ex parte proceeding was required for an access warrant to confidential records held by DCF.

Affirmed.
Gongaware v. State Of Florida Unemployment Appeals Com'n, 882 So.2d 453, 29 Fla. L. Weekly D2018, Fla.App. 4 Dist., Sep 01, 2004.

Background: Employee sought review of a decision of the Unemployment Appeals Commission that affirmed a referee's determination that employee was disqualified from receiving unemployment compensation benefits. 

Holding: The District Court of Appeal, Gross, J., held that evidence supported referee's determination that employee was discharged for misconduct connected with work.

Affirmed.
· While agency may reject conclusions of law without limitation, neither administrative agency nor reviewing court may reject administrative hearing officer's findings of fact, as long as those findings are supported by competent, substantial evidence in record.
Ortiz v. Department of Health, Bd. of Medicine, 882 So.2d 402, 29 Fla. L. Weekly D1676, Fla.App. 4 Dist., Jul 21, 2004.
Background: Certified registered nurse anesthetist (CRNA) sought judicial review of Division of Administrative Hearings' rejection of her challenge to Board of Medicine's rule requiring a surgeon in an outpatient facility to have a licensed anesthesiologist present to supervise the administration of anesthesia for Level III surgery. 

Holding: The District Court of Appeal, Warner, J., held that Board invalidly exercised its delegated authority.

Reversed.
· The appellate court reviews the issue of whether an agency has exceeded its rulemaking authority de novo.
· Where rulemaking authority is granted to an agency in one statute, it should not be read in such a way as to negate restrictions on rulemaking authority set out in a different section.

Idaho


Regan v. Kootenai County, 140 Idaho 721, 100 P.3d 615, Idaho, Oct 20, 2004.
Background: Landowners filed declaratory judgment action to obtain interpretation of county ordinance regarding use of private, noncommercial airstrip on landowners' property. The First Judicial District Court, Kootenai County, Charles W. Hosack, J., granted summary judgment in favor of the county and issued permanent injunction prohibiting use of airstrip on landowners' property. Landowners appealed. 

Holdings: The Supreme Court, Schroeder, C.J., held that: 

(1) failure of landowners to exhaust their administrative remedies deprived District Court of subject matter jurisdiction over landowners' declaratory judgment action, and 

(2) fact that landowners' complaint sought declaratory relief did not excuse requirement that landowners exhaust their administrative remedies before seeking judicial review.

Vacated and remanded.
· Until full gamut of administrative proceedings has been conducted, and all available administrative remedies have been exhausted, judicial review of administrative agency's decision should not be considered.
· "Exhaustion of administrative remedies doctrine" requires that, where administrative remedy is provided by statute, relief must first be sought by exhausting such remedies before courts will act.
· No one is entitled to judicial relief for supposed or threatened injury from decision of administrative agency until prescribed administrative remedy has been exhausted.
· "Exhaustion of administrative remedies doctrine" generally requires that case run full gamut of administrative proceedings before application for judicial relief from administrative decision may be considered.
· If claimant fails to exhaust administrative remedies, dismissal of claim is warranted.
· Important policy considerations underlie requirement for exhausting administrative remedies, such as providing opportunity for mitigating or curing errors without judicial intervention, deferring to administrative process established by Legislature and administrative body, and sense of comity for quasi-judicial functions of administrative body.
· Focal point for judicial review of administrative decision should be administrative record already in existence, not some new record made initially in reviewing court.
· Although, as general rule, party must exhaust its administrative remedies before resorting to courts to challenge validity of administrative acts, two exceptions to rule of exhaustion of administrative remedies are: (1) when interests of justice so require, and (2) when agency acted outside its authority.

Illinois

Merisant Co. v. Kankakee County Bd. of Review, 352 Ill.App.3d 622, 815 N.E.2d 1179, 287 Ill.Dec. 376, Ill.App. 3 Dist., Sep 01, 2004.
Background: County, as land owner, appealed Property Tax Appeal Board's dismissal, for lack of jurisdiction, of county's industrial appeal of final decision by other county's Board of Review regarding property assessment following county's failure to appear at hearing. 

Holdings: The Appellate Court, McDade, J., held that: 

(1) equitable principles did not require Appeal Board to hear appeal; 

(2) Appeal Board's decision was consistent with past decisions and law; and 

(3) decision by Board of Review not to grant continuance or set new hearing date was reasonable.

Affirmed.
· Generally, review of a final decision of an administrative agency extends to all questions of law and fact presented by the record.
· When an administrative agency has rendered a final decision, the law provides that the courts may review the decision through either statutory or common law procedures.
· If the statute creating or conferring power on an administrative agency expressly adopts the Administrative Review Law, the provisions of the statute govern every action to review that agency's decisions.
· If the Administrative Review Law is inapplicable, a party may seek review of a final agency decision through a common law writ of certiorari.
· An administrative agency derives its jurisdiction from the enabling legislation and lacks power to act beyond that grant.

Iowa

Pruss v. Cedar Rapids/Hiawatha Annexation Special Local Committee, 687 N.W.2d 275, Iowa, Sep 15, 2004.
Background: City filed application for voluntary annexation of territory, after which second city filed petition for involuntary annexation which included land common to first city's application, and then filed voluntary application with respect to two parcels also contained in first city's application. The City Development Board amended first city's application by deleting parcels common to second city's application, granting second city's annexation of those parcels, and approved first city's application. Second city sought judicial review, and the District Court, Linn County, William L. Thomas, J., affirmed. Second city appealed, and first city intervened and cross-appealed. The Supreme Court, 609 N.W.2d 496 and 609 N.W.2d 532, affirmed. Special local committee voted to approve second city's petition and dismiss first city's petition. After second city's annexation was approved by majority of voters, landowner filed petition for judicial review of committee's decision. First city joined landowner's petition, and second city intervened on behalf of committee. The District Court, Linn County, L. Vern Robinson, J., affirmed. Landowner and first city appealed. 

Holdings: The Supreme Court, Streit, J., held that: 

(1) first city's annexation petition was not entitled to presumption of validity, even though it was converted from landowner's denied voluntary petition; 

(2) evidence was sufficient to support finding that second city could provide substantial municipal services and benefits not previously enjoyed by annexed land; and 

(3) committee's decision that public interest would be better served if it supported second city's petition for annexation rather than first city's petition was not unreasonable.

Affirmed.
· There is "substantial evidence" to support a decision if a reasonable person would find the evidence adequate to reach such a decision.
· Judicial review of administrative action is limited to questions considered by the agency.

Louisiana

Hakim-El-Mumit v. Stalder, --- So.2d ----, 2004 WL 2415117, 2003-2549 (La.App. 1 Cir. 10/29/04), La.App. 1 Cir., Oct 29, 2004.
Background: Inmate filed a claim for judicial review of administrative decision rendered on his loss of personal property claim. The Nineteenth Judicial District Court, East Baton Rouge Parish, No. 474298, William Morvant, J., dismissed the claim. Inmate appealed. 

Holding: The Court of Appeal, Gaidry, J., held that dismissal of suit of judicial review of administrative acts was warranted.

Affirmed.
· On review of a district court's judgment in a suit for judicial review of administrative acts, no deference is owed by the court of appeal to the factual findings or legal conclusions of the district court, just as no deference is owed by the Louisiana Supreme Court to factual findings or legal conclusions of the court of appeal.
Missouri

Nicholson v. Transamerica Occidental Life Ins. Co., 144 S.W.3d 302, Mo.App. W.D., Aug 10, 2004.
Background: Employee filed for unemployment benefits. The Labor and Industrial Relations Commission found employee disqualified and ineligible, and employee appealed pro se. 

Holding: The Court of Appeals, Patricia Breckenridge, J., held that deficiencies in employee's brief were so substantial such that Court of Appeals would be forced to speculate in order to conduct a meaningful review.

Appeal dismissed.
· The intent of requirement that in an appeal from an administrative decision an appellate brief must identify the administrative ruling being challenged and the legal reasons for the claim of reversible error is to give notice to the opposing party of the exact claim being made and to what it specifically must respond, and to advise Court of Appeals of the questions presented for review.

Montana

Motta v. Philipsburg School Bd. Trustees, Dist. #£1, 323 Mont. 72, 98 P.3d 673, 175 L.R.R.M. (BNA) 3081, 2004 MT 256, Mont., Sep 14, 2004.
Background: Citizen brought action against school district, alleging violation of Open Meeting Laws. The Third Judicial District Court, Granite County, Ted L. Mizner, J., granted citizen's motion for partial summary judgment, but refused to void the collective bargaining agreement reached at school board meeting, and did not award citizen his costs. Citizen appealed. 

Holdings: The Supreme Court, Patricia O. Cotter, J., held that: 

(1) trial court did not abuse its discretion when it refused to void agreement reached at meeting held in violation of Open Meeting Laws; 

(2) remand was necessary so that district court could determine whether to award citizen his costs; and 

(3) citizen prevailed, even though he did not receive all of the remedy he desired, and thus it was up to discretion of district court to determine whether to award citizen his costs.

Affirmed in part and remanded in part.
· Issue of whether to void any decisions reached at a meeting held in violation of Open Meeting Laws is left to the discretion of the District Court.
Nebraska

Louis v. Nebraska Dept. of Correctional Services, 12 Neb.App. 944, 687 N.W.2d 438, Neb.App., Oct 12, 2004.
Background: Inmate sought review of a decision of the state Department of Correctional Services (DCS) Appeals that imposed a judgment of discipline on inmate for his refusal to submit to a search. The District Court, Johnson County, Daniel Bryan, Jr., J., reversed the judgment of discipline and DCS appealed. 

Holding: The Court of Appeals, Cassel, J., held that inmate was not deprived of his due process rights when he was excluded from his disciplinary hearing.

Reversed and remanded with direction.
· Final order rendered by District Court in judicial review pursuant to Administrative Procedure Act may be reversed, vacated, or modified by Court of Appeals for errors appearing on record.
· When reviewing order of District Court under Administrative Procedure Act for errors appearing on record, inquiry is whether decision conforms to law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.

New York

Faber v. Merrifield, 11 A.D.3d 1009, 782 N.Y.S.2d 495, 2004 N.Y. Slip Op. 06994, N.Y.A.D. 4 Dept., Oct 01, 2004.
Background: Executor of estate of deceased applicant initiated article 78 proceeding to review denial of application for Medicaid coverage for certain costs for three-month period based on availability of excess resources. The Supreme Court, Erie County, Nelson H. Cosgrove, J., transferred proceeding. 

Holding: The Supreme Court, Appellate Division, held that substantial evidence supported determination that funds advanced to applicant by her children were gifts rather than loans.

Determination confirmed and petition dismissed.
· Judicial review of administrative determinations made as result of hearing required by law is limited to consideration of whether determination is supported by substantial evidence.

North Dakota

Estate of Gross v. North Dakota Dept. of Human Services, 687 N.W.2d 460, Med & Med GD (CCH) P 301,527, 2004 ND 190, N.D., Oct 12, 2004.
Background: Patient applied for medicaid benefits. The Department of Human Services determined that patient's total countable assets exceeded the maximum allowed for medicaid eligibility. Patient appealed, and his estate was substituted as a party after patient died. The District Court, Logan County, South Central Judicial District, Robert O. Wefald, J., affirmed. Estate appealed. 

Holding: The Supreme Court, Sandstrom, J., held that evidence supported finding that patient's wife did not make a good-faith effort to sell the monthly payments from a non-assignable annuity, and thus annuity was a countable asset for purposes of patient's Medicaid eligibility.

Affirmed.
· Although a district court's analysis of an appeal from a decision by an administrative agency is entitled to respect if the court's reasoning is sound, when an administrative agency's decision is appealed from the district court to the Supreme Court, the Supreme Court reviews the agency's decision and the record compiled before the agency rather than the district court's decision and findings.
· In reviewing an agency's findings of fact, the Supreme Court does not make independent findings of fact or substitute its judgment for that of the agency; rather, the Supreme Court determines only whether a reasoning mind reasonably could have determined the agency's factual conclusions were supported by the weight of the evidence from the entire record.
· An agency's decision on a question of law is fully reviewable by the Supreme Court.

Pennsylvania


McMullen v. W.C.A.B. (C & D Technologies, Inc.), 858 A.2d 147, Pa.Cmwlth., Aug 16, 2004.
Background: Claimants petitioned for review of an order of the Workers' Compensation Appeal Board, Nos. A02-2298 and A02-2299, affirming the decision of the Workers' Compensation Judge (WCJ) which denied claimants' claim and penalty petitions. 

Holding: The Commonwealth Court, Nos. 2436 and 2437 C.D. 2003, Kelley, Senior Judge, held that Workers' Compensation Act is not preempted either expressly or by implication by federal Occupational Safety and Health Administration (OSHA) regulation governing lead.

Affirmed.
· Substantial evidence to support agency decision is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.


Tulio v. Beard, 858 A.2d 156, Pa.Cmwlth., Sep 09, 2004.
Background: Inmate filed petition for review of decision of commissioner of Department of Corrections denying grievance for imposition of medical costs for the time inmate was in restrictive housing unit, and Department filed motion for judgment on the pleadings. 

Holdings: The Commonwealth Court, No. 278 M.D. 2002, Flaherty, Senior Judge, held that: 

(1) inmate was entitled to appeal; 

(2) inmate did not have constructive notice of Department's decision; and 

(3) inmate was not required to file mandamus petition within six months of decision.

Motion denied.
· A nunc pro tunc appeal of an administrative action will be allowed where there is a showing of breakdown in the administrative process.

South Dakota

Dakota Truck Underwriters v. South Dakota Subsequent Injury Fund, 689 N.W.2d 196, 2004 SD 120, S.D., Oct 27, 2004.
Background: Workers' compensation insurers appealed decision of state Department of Labor that dismissed insurers' claims for reimbursement from state Subsequent Injury Fund (SIF) on limitations grounds. The Circuit Court, Sixth Judicial Circuit, Hughes County, Lori S. Wilbur, J., affirmed Department's decision. Insurers appealed. 

Holdings: The Supreme Court, Lee D. Anderson, Circuit Judge, held that: 

(1) as a matter of first impression, Supreme Court reviews de novo trial court's decision as to applicability of equitable tolling when facts are undisputed; 

(2) doctrine of equitable tolling applied to extend filing period; but 

(3) equitable estoppel did not apply and thus did not allow insurers to file claims against SIF after limitations period.

Affirmed in part, reversed in part, and remanded.
· Questions of law that are decided by an administration agency are subject to de novo review; no deference is given to an agency's conclusion of law.
· Supreme Court's review of an administrative agency's decision is unaided by any presumption that the Circuit Court's review of the agency's decision was correct.
Westmed Rehab, Inc. v. Department of Social Services, 687 N.W.2d 516, 2004 SD 104, S.D., Sep 15, 2004.
Background: Durable medical equipment provider sought judicial review of Department of Social Services' (DSS) decision holding itself entitled to recovery or reimbursement of monies paid to provider for certain equipment provided to Medicaid recipients. The Circuit Court, Seventh Judicial Circuit, Pennington County, Thomas L. Trimble, J., reversed. Department appealed. 

Holdings: The Supreme Court, Erickson, Circuit Judge, sitting by assignment, held that: 

(1) provider was required to obtain prescribing physician's signature on certificate of medical necessity (CMN), within 30 days following prescription date; 

(2) as a matter of first impression, the standard of review for sanctions imposed for noncompliance with Medicaid regulations is whether the sanction imposed was arbitrary and capricious; and 

(3) the sanction imposed by Department was arbitrary and capricious.

Circuit Court affirmed in part and reversed in part; remanded.
· An issue concerning the construction and interpretation of an administrative rule is subject to de novo review.
· Administrative regulations are subject to the same rules of construction as are statutes, and when regulatory language is clear, certain, and unambiguous, the court's function is confined to declaring its meaning as clearly expressed.
· Words and phrases in a regulation must be given their plain meaning and effect.
· Only where there is an ambiguity in an agency rule may a court look to the object of the rule and the evil or mischief which it is designed to remedy and apply a reasonable construction which best accomplishes the purpose of the rule.
Utah

Board of Equalization of Summit County v. State Tax Com'n, 98 P.3d 782, 507 Utah Adv. Rep. 26, 2004 UT App 283, Utah App., Aug 26, 2004.
Background: County appealed State Tax Commission decision which determined that couple was domiciled in home in county and therefore qualified for residential property tax exemption. 

Holding: The Court of Appeals, Greenwood, J., held that issue of whether couple was entitled to two primary residential exemptions was not before Commission, and thus Court of Appeals lacked jurisdiction to decide issue.

Affirmed.
· Questions not raised in an administrative tribunal are generally not subject to judicial review.
Vermont


In re Hinsdale Farm, 858 A.2d 249, 2004 VT 72, Vt., Aug 13, 2004.
Background: Citizens group appealed conservation district decision issuing permit for agricultural dam to construct dairy waste storage facility. The Water Resources Board (WRB), David J. Blythe, Chair, dismissed appeal for lack of jurisdiction. Group appealed. 

Holding: The Supreme Court, Skoglund, J., held that WRB lacked jurisdiction to hear appeal of agricultural dam permit issued by natural resources conservation district.

Affirmed.
· The legislature has made it clear that administrative departments may exercise only those powers expressly conferred, and that authority cannot arise through implication.

