Connecticut

Taylor v. Commissioner of Revenue Services, 48 Conn.Supp. 410, 849 A.2d 26, Conn.Super., Feb 25, 2004.
Background: Taxpayer sought review of decision by Commissioner of Revenue Services rejecting and refusing to consider taxpayer's petition for reassessment and stay of collection of sales tax assessment. The Commissioner moved to dismiss. 

Holding: The Superior Court, Tax Session, Judicial District of New Britain, Arnold W. Aronson, Judge Trial Referee, held that ten day period in which taxpayer had to appeal assessment commenced on day he received notice of assessment by certified mail.

Motion denied.
· Appeals from administrative agencies exist only under statutory authority; statutory appeal provisions are mandatory and jurisdictional in nature, and, if not complied with, the appeal is subject to dismissal.
· With regard to administrative appeals, it is the policy of the courts to construe requirements of service and notice so as to preserve the appellate rights of those aggrieved by governmental orders.

Florida

International Truck and Engine Corp. v. Capital Truck, Inc., 872 So.2d 372, 29 Fla. L. Weekly D1036, Fla.App. 1 Dist., Apr 28, 2004.
Background: Prospective franchisee of rights to sell and maintain trucks sought judicial review of an order by the Department of Highway Safety and Motor Vehicles (DHSMV) abating administrative proceedings on franchise dispute until appeal from parallel action in circuit court was resolved. 

Holding: The District Court of Appeal, Kahn, J., held that DHSMV could not abate administrative proceedings.

Quashed and remanded.
· Generally, an appellate court's scope of review in an administrative case is analogous to and no broader than the right of review by common-law writ of certiorari.
· The appellate courts are free to disagree with an agency on a point of law.
· Where an agency's action is founded upon an erroneous interpretation of the law, the appellate court may set that action aside.
· An agency's exercise of delegated legislative authority will not be disturbed on appeal unless shown by a preponderance of the evidence to be arbitrary, capricious, or an abuse of administrative discretion.

Illinois

Ogden Chrysler Plymouth, Inc. v. Bower, 348 Ill.App.3d 944, 809 N.E.2d 792, 284 Ill.Dec. 226, Ill.App. 2 Dist., May 07, 2004.
Background: Department of Revenue determined that payments car dealer received from car manufacturer under manufacturer's employee purchase program should be included in dealer's gross receipts, and assessed dealer additional amounts of retailer's occupation (ROT) tax. Dealer protested. An ALJ recommended granting dealer summary judgment. Director of Department rejected ALJ's recommendation, and granted Department summary judgment. Dealer sought judicial review. The Circuit Court of Du Page County, Edward R. Duncan, Jr., J., reversed Department's decision but denied dealer attorney fees. Department appealed and dealer cross-appealed. 

Holdings: The Appellate Court, Callum, J., held that: 

(1) payments car dealer received from car manufacturer under manufacturer's employee purchase program were included in dealer's gross receipts, and thus subject to retailer's occupation tax, and 

(2) dealer was not entitled to attorney fees on ground that Department had engaged in invalid rulemaking when it assessed dealer additional retailer's occupation taxes.

Affirmed in part and reversed in part.
· Under the Administrative Review Law, the Appellate Court reviews a Department's final decision and not the circuit court's ruling.
· Under the clearly erroneous standard of review of an administrative decision, a court gives somewhat less deference to an agency findings than it would if the decision related solely to a question of fact, because the decision is based on fact-finding that is inseparable from the application of law to fact.
· Under the clearly erroneous standard of review of an administrative decision, a court will reverse the agency's decision only if it is left with the definite and firm conviction that a mistake has been committed.
· In adopting rules, administrative agencies must comply with the public notice and comment requirements set forth in the Administrative Procedure Act.
· Not all statements of agency policy constitute the adoption of a rule requiring compliance with the Administrative Procedure Act.
· When an agency interprets statutory language as it applies to a particular set of facts, adjudicated cases are a proper alternative method to adopting a rule of announcing agency policies.
· When an agency interprets statutory language as it applies to a particular set of facts, adjudicated cases are a proper alternative method to adopting a rule of announcing agency policies.
Indiana

Breitweiser v. Indiana Office of Environmental Adjudication, 810 N.E.2d 699, Ind., Jun 22, 2004.
Background: Farmer's neighbors petitioned for review of orders of Chief Environmental Law Judge (ELJ) Wayne Penrod, state Office of Environmental Adjudication (OEA), denying neighbors' motion to disqualify ELJ, denying motion to vacate rulings of administrative law judge (ALJ), and finding neighbors in default. The Superior Court, Marion County, Gerald Zore, J., denied motion to dismiss, motion to reconsider denial of motion to dismiss, and motion for partial summary judgment filed by OEA, Judge Penrod, and farmer. After case was transferred, the Superior Court, Marion County, Michael E. Keele, J., dismissed neighbors' petition. Neighbors appealed. The Court of Appeals, Barnes, J., reversed and remanded. Transfer was granted. 

Holding: The Supreme Court, Shepard, C.J., held that the neighbors were not saved from the consequences associated with their decision not to respond to ELJ's notice of proposed order of default.

Trial court's decision affirmed.
· Under the Administrative Orders and Procedures Act (AOPA), the scope of a court's judicial review is limited to a consideration of (1) whether there is substantial evidence to support the agency's finding and order and (2) whether the action constitutes an abuse of discretion or is arbitrary or capricious.
· An action of an administrative agency is arbitrary and capricious only where there is no reasonable basis for the action.
· An appellate court may reverse an agency decision only where it is purely arbitrary or an error of law has been made.
Indiana Dept. of Revenue v. 1 Stop Auto Sales, Inc., 810 N.E.2d 686, Ind., Jun 22, 2004.
Background: Corporate taxpayer filed claims for refund of sales tax, arguing that it was entitled to refund of sales tax that it had paid regarding receivables that it had written off as bad debt for federal tax purposes. The Department of State Revenue denied claims. Taxpayer initiated original tax appeal. Following trial, the Tax Court, 779 N.E.2d 614, dismissed in part and remanded in part. Taxpayer petitioned for rehearing. On rehearing, the Tax Court, Thomas G. Fisher, J., 785 N.E.2d 672, granted the petition for rehearing in part. 

Holding: After granting petition for review, the Supreme Court, Sullivan, J., held that taxpayer could only deduct from sales tax liability portion of amount of receivables equal to the amount actually written off for federal income tax purposes.

Reversed.
· Where the meaning of a regulation is in question, the interpretation of the relevant administrative agency should have great weight unless this interpretation would be inconsistent with the regulation itself.
M-Plan, Inc. v. Indiana Comprehensive Health Ins. Ass'n, 809 N.E.2d 834, Ind., Jun 08, 2004.
Background: Health maintenance organizations (HMOs) brought action against the Comprehensive Health Insurance Association (CHIA) and Insurance Commissioner for a declaratory judgment that assessment methodology was illegal and unconstitutional. The Superior Court, Marion County, Gerald S. Zore, J., dismissed the complaint for lack of subject matter jurisdiction due to a failure to exhaust administrative remedies. HMOs appealed. The Court of Appeals, Bailey, J., reversed. Transfer was granted. 

Holding: The Supreme Court, Boehm, J., held that the HMOs were required to exhaust internal remedies of appeals to board of directors and Insurance Commissioner before resorting to litigation.

Trial court affirmed.
· The failure to exhaust administrative remedies is a matter of subject matter jurisdiction of the trial court.
· Exhaustion of administrative remedies may be excused if the exercise would be futile.
· The requirement to exhaust administrative remedies should not be dispensed with lightly on grounds of futility.
· To prevail upon a claim of futility of administrative remedy, one must show that the administrative agency was powerless to effect a remedy or that it would have been impossible or fruitless and of no value under the circumstances.

Kansas


Heckert Const. Co., Inc. v. City of Fort Scott, 278 Kan. 223, 91 P.3d 1234, Kan., Jun 25, 2004.
Background: Sellers of asphalt brought declaratory-judgment action against city, seeking to enjoin city from selling asphalt to private individuals and entities. The Bourbon District Court, Gerald W. Hart, J., denied petition. Sellers appealed, and appeal was transferred to Supreme Court. 

Holding: The Supreme Court, Gernon, J., held that evidence did not support city commission's finding that asphalt was not readily available from a nongovernmental entity.

Reversed and remanded with instructions.
· Judgment rendered or final order made by a political subdivision exercising judicial or quasi-judicial functions may be reversed, vacated, or modified by the district court on appeal.
· For purposes of statute allowing district court to review judgment or order made by political subdivision exercising quasi-judicial functions, decision of a legislative body is "quasi-judicial" if a state or local law (1) requires notice to the community before the action, (2) requires a public hearing pursuant to notice, and (3) requires the application of criteria established by law to the specific facts of the case.

Louisiana

Cheron v. LCS Corrections Services, Inc., 872 So.2d 1094, 2002-1049 (La.App. 1 Cir. 2/23/04), La.App. 1 Cir., Feb 23, 2004.
Background: Inmate brought personal injury action against Department of Public Safety and Corrections, and Department filed dilatory exception. The 19th Judicial District Court, East Baton Rouge Parish, No. 486,044, J. Michael McDonald, J., denied exception. Department filed writ application. The Court of Appeal denied the writ. Department filed writ application with Supreme Court, which remanded. 

Holdings: Upon remand, the Court of Appeal, Kuhn, J., held that: 

(1) amendments to Corrections Administrative Remedy Procedure (CARP) did not apply retroactively to inmate's action, and 

(2) under the law at the time of action, inmate was not required to exhaust administrative remedies prior to bringing personal injury action.

Writ denied.
· An exception raising objection of prematurity raises the issue of whether the judicial cause of action has not yet come into existence because some prerequisite condition has not been fulfilled; the objection contemplates that plaintiff has filed his action prior to some procedure or assigned time, and it is usually utilized in cases wherein applicable law or contract has provided a procedure for one aggrieved of a decision to seek administrative relief before resorting to judicial action.
· Party that raises objection of prematurity has the burden of showing that an administrative remedy is available, by reason of which the judicial action is premature; once existence of an administrative remedy is established, burden shifts to plaintiff to show that specified administrative remedies or procedures have been exhausted or that the present situation is one of the exceptional situations where plaintiff is entitled to judicial relief because any administrative remedy is irreparably inadequate.
Clark v. State, 873 So.2d 32, 2002-1936 (La.App. 1 Cir. 1/28/04), La.App. 1 Cir., Jan 28, 2004.
Background: Citizens brought class action against the Secretary of the Department of Revenue, seeking refund of state sales taxes, and Department filed exceptions based on lack of subject matter jurisdiction, lis pendens, and prescription. The 19th Judicial District Court, East Baton Rouge Parish, No. 483,150, Kay Bates, J., denied Department's exceptions. Department sought supervisory and remedial writs from Court of Appeal, which were denied. The Supreme Court granted writs and remanded case. 

Holding: Upon remand, the Court of Appeal, Gaidry, J., held that district court lacked jurisdiction to consider the merits of citizens' claim that they were entitled to a refund of a sales tax overpayment.

Writ granted; judgment affirmed in part, reversed in part, vacated in part, and case remanded and stayed in part.
· The existence of a specific statutory procedure generally implies a legislative intent that the special statutory procedure be the exclusive means of obtaining judicial review in the situations to which it applies.

Dailey v. Travis, 872 So.2d 1104, 2002-2051 (La.App. 1 Cir. 2/23/04), La.App. 1 Cir., Feb 23, 2004.
Background: Inmate brought negligence action against prison officials. Officials filed dilatory exceptions raising objection of prematurity. The 18th Judicial District Court, Parish of Iberville, No. 55628 "C", Honorable Sharah Harris, Judge, denied officials' exceptions. Officials filed writ application which was denied by the Court of Appeal. Officials filed writ application with Supreme Court, which Supreme Court granted, 847 So.2d 1246, and remanded matter to Court of Appeal. 

Holdings: The Court of Appeal, Kuhn, J., held that: 

(1) new adult administrative remedy procedure that utilized two-step system of review to address inmates' formal grievances, in lieu of three-step system that was previously used, did not apply to inmate's negligence claim against prison officials; 

(2) provision of Corrections Administrative Remedy Procedure (CARP) on time for inmate to bring claim could not be read retroactively to apply to inmate's negligence claim against prison officials; and 

(3) officials failed to show inmate had available administrative remedy.

Writ denied.
· Objection of prematurity, raised pursuant to code of civil procedure provision on objections raised by dilatory exception, contemplates that plaintiff has filed his action prior to some procedure or assigned time, and it is usually utilized in cases where applicable law or contract has provided procedure for one aggrieved by decision to seek administrative relief before resorting to judicial action.
· Generally, person aggrieved by action must exhaust all such administrative remedies or specified procedures before he is entitled to judicial review.
· Party that raises objection of prematurity has burden of showing that administrative remedy is available, by reason of which judicial action is premature, and once existence of administrative remedy is established, burden shifts to plaintiff to show that specified administrative remedies or procedures have been exhausted, or that present situation is one of exceptional situations where plaintiff is entitled to judicial relief because any administrative remedy is irreparably inadequate.

Johnson v. Glenwood Regional Medical Center, 877 So.2d 241, 38,614 (La.App. 2 Cir. 6/23/04), La.App. 2 Cir., Jun 23, 2004.
Background: Patient brought action against medical center, alleging she had contracted Hepatitis C from blood transfusions. The Fourth Judicial District Court, Parish of Ouachita, No. 00-2764, Marcus R. Clark, J., sustained center's exception of prematurity. Patient appealed. 

Holding: The Court of Appeal, Moore, J., held that action against medical center was a malpractice action that was required to be submitted to a medical review panel.

Affirmed.
· The dilatory exception of prematurity is a procedural device to defer a lawsuit when applicable law has created an alternative method for the claimant to seek administrative relief before resorting to judicial action.
Larrieu v. Wal-Mart Stores, Inc., 872 So.2d 1157, 2003-0600 (La.App. 1 Cir. 2/23/04), La.App. 1 Cir., Feb 23, 2004.
Background: Taxpayers filed action seeking refund of overpaid sales taxes on prepaid calling cards against vendors who collected taxes and Department of Revenue and local and taxing authorities to whom taxes were remitted. The Nineteenth Judicial District Court, Parish of East Baton Rouge, No. 480,150, Michael McDonald, J., dismissed action, and taxpayers appealed. 

Holdings: The Court of Appeal, Foil, J., held that: 

(1) vendors did not exceed authority granted them as agents of the state and local taxing authorities by collecting and remitting overcharges to taxing authorities; 

(2) taxpayers did not have a cause of action to recover amounts retained by vendors as vendor compensation; 

(3) taxpayers, who were granted remedies by law to recover overpaid sales taxes from taxing authorities, could not claim they have been denied equal protection of the law; and 

(4) trial court did not have subject matter jurisdiction to adjudicate tax dispute, as result of taxpayers' failing to exhaust administrative remedies provided by state and local statutes and ordinances.

Affirmed.
· Where the law provides for an administrative remedy, a claim must be processed through the administrative channels before a trial court will have subject matter jurisdiction to entertain the claim.

Maryland

Christopher v. Montgomery County Dept. of Health and Human Services, 381 Md. 188, 849 A.2d 46, Md., May 12, 2004.
Background: Food stamp recipient sought judicial review of decision by county department of health and human services to deny uncapped excess shelter cost deduction on ground that recipient was not actually receiving disability benefits. The Circuit Court, Montgomery County, DeLawrence Beard, J., affirmed. Recipient appealed. 

Holdings: The Court of Appeals, Battaglia, J. held that: 

(1) recipient must actually receive some kind of disability-related benefit in order to be "disabled" for purposes of the food stamp program; 

(2) the recipient was not "disabled" and, therefore, was not entitled to uncapped excess shelter cost deduction from gross income, even though she claimed constructive receipt since appeal of employment termination prevented actual receipt of disability benefits; and 

(3) equal protection was not violated.

Affirmed.
· The statutory standards allowing reviewing courts to reverse or modify agency decisions are different depending upon the agency's action.
· When the Court of Appeals considers an administrative agency decision, it reviews the agency's decision applying the same statutory standards as used by the preceding reviewing court.
· Determining whether an agency's conclusions of law are correct is always, on judicial review, the court's prerogative, although courts ordinarily respect the agency's expertise and give weight to its interpretation of a statute that it administers.
· Even though an agency's interpretation of a statute is often persuasive, the reviewing court must apply the law as it understands it to be.
· An administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
· With respect to an agency's findings of fact, a reviewing court applies the substantial evidence test, determining whether a reasoning mind reasonably could have reached the factual conclusion the agency reached.
· The reviewing court generally defers to the agency, appraising its fact-finding and subsequent inferences from that fact-finding, if supported by the record, in a light most favorable to the agency.
· A court applies the arbitrary and capricious standard when it reviews an agency's discretionary functions.
· Courts owe a higher level of deference to functions specifically committed to the agency's discretion.
· As long as an administrative agency's exercise of discretion does not violate regulations, statutes, common law principles, due process and other constitutional requirements, it is ordinarily unreviewable by the courts.
· The principles governing interpretation of a statute apply when courts interpret an agency rule or regulation.
· When the agency is acting in a fact-finding or quasi-judicial capacity, courts review its decision to determine whether the contested decision was rendered in an illegal, arbitrary, capricious, oppressive, or fraudulent manner.
· Whether an agency action is in fact deemed arbitrary or capricious will vary depending upon the amount of discretion granted an agency, a matter of substantive law.

Massachusetts
City of Boston v. Labor Relations Com'n, 61 Mass.App.Ct. 397, 810 N.E.2d 856, 176 L.R.R.M. (BNA) 2058, Mass.App.Ct., Jun 28, 2004.
Background: Union filed an unfair labor practice charge, stemming from city's failure to disclose evaluation of deputy director of the homebuyer assistance unit of city's public facilities department. The Labor Relations Commission ruled that the requested information was relevant and reasonably necessary to enable the union to pursue its grievance, and appeal was taken. 

Holding: The Appeals Court, Suffolk County, Doerfer, J., held that city made a sufficient showing of confidentiality to require Labor Relations Commission to examine evaluation of city deputy director in camera before Commission could conclude that the withholding of the document was an unfair labor practice and require its production to union in connection with union's grievance.

So ordered. 
· When issues of law are involved, appellate court reviews agency decision de novo.
Michigan

Mayor of City of Lansing v. Michigan Public Service Com'n, 470 Mich. 154, 680 N.W.2d 840, Mich., Jun 09, 2004.
Background: Petroleum pipeline company filed application requesting approval from the Public Service Commission (PSC) for an alternative pipeline route to replace portion of route that it previously withdrew from PSC's consideration. City through which proposed pipeline would run, city's mayor, and a county commissioner intervened. The PSC determined that pipeline company was not required to submit city's consent with its application and approved application. City, mayor, and county commissioner appealed. The Court of Appeals, Talbot, P.J., 257 Mich.App. 1, 666 N.W.2d 298, affirmed. Leave to appeal was granted. 

Holdings: The Supreme Court, Taylor, J., held that: 

(1) the company was required to get local consent of city before constructing its pipeline, but 

(2) it could submit application before obtaining the consent.

Affirmed.
· Courts use the same rules of construction both for statutes and for administrative regulations.

Mississippi


Kalom v. Brady, 872 So.2d 741, Miss.App., May 11, 2004.
Background: After County Board of Supervisors denied landowner's petition for a private way over the land of several adjoining neighbors, landowner appealed. The Circuit Court, Jackson County, James W. Backstrom, J., affirmed. Landowner appealed. 

Holding: The Court of Appeals, Bridges, P.J., held that County Board of Supervisors was not arbitrary or capricious in denying landowner's petition.

Affirmed.
· The decision of an administrative agency is not to be disturbed unless the agency order was unsupported by substantial evidence, was arbitrary or capricious, was beyond the agency's scope or powers, or violated the constitutional or statutory rights of the aggrieved party.
· An administrative agency's decision is arbitrary if not done according to reason or judgment, but dependent on the will alone; an action is capricious if done without reason, in a whimsical manner, implying either a lack of understanding of or disregard for the surrounding facts and settled controlling principles.
Mississippi Employment Sec. Com'n v. Claiborne, 872 So.2d 698, Miss.App., Apr 27, 2004.
Background: Claimant appealed from decision of the Employment Security Commission denying her unemployment compensation benefits. The Circuit Court, Warren County, Isadore W. Patrick, Jr., J., reversed, and Commission appealed. 

Holding: The Court of Appeals, McMillin, C.J., held that substantial evidence supported a determination by the Employment Security Commission that claimant's persistent failure to perform easily-accomplished, but nevertheless important, duties of her job demonstrated carelessness and negligence of such degree, or recurrence thereof, as to manifest culpability, showing an intentional disregard of the employer's interest, and such a finding required that claimant be disqualified from receiving unemployment benefits.

Reversed and rendered.
· When reviewing agency decision, the reviewing court does not review the evidence to arrive at its own interpretation of where the preponderance lies.
· So long as there is substantial evidence in the record to support the agency decision, the appellate court must affirm even were that court to feel that the preponderance of the evidence supported a different outcome.
· Appellate court may intercede if it determines that the agency applied an incorrect legal standard.

State ex rel. Hood v. Madison County ex rel. Madison County Bd. of Sup'rs, 873 So.2d 85, Miss., May 13, 2004.
Background: County brought action for declaratory judgment that contract with appraisal service for reappraisal services was valid. After entering judgment, the trial court vacated that judgment and set case for full hearing. State brought motion to intervene. The Circuit Court, Madison County, Samac S. Richardson, J., entered judgment that contract was valid. State appealed. 

Holdings: The Supreme Court, Cobb, P.J., held that: 

(1) contract was subject to public notice and bid requirements, and 

(2) contract was not valid due to appraisers' lack of appraisal licenses.

Reversed and remanded.
· State statutes control over rules by administrative agencies.

Montana


In re Lewis, 322 Mont. 13, 92 P.3d 1218, 2004 MT 160, Mont., Jun 22, 2004.
Background: Former county public defender appealed decision of the state Public Employees' Retirement Board denying his request to purchase service credit in the Public Employees' Retirement System. The District Court of the First Judicial District, Lewis and Clark County, Jeffrey M. Sherlock, J., affirmed. Public defender appealed. 

Holdings: The Supreme Court, Patricia O. Cotter, J., held that: 

(1) former public defender's service was not membership service, and thus he was entitled to purchase credits in system; 

(2) former defender was entitled to receive credit for 29 months; and 

(3) issues surrounding cost of purchasing service credit required remand.

Reversed and remanded.
· A district court reviews an administrative decision in a contested case to determine whether the findings of fact are clearly erroneous and whether the agency correctly interpreted the law; the Supreme Court employs the same standards when reviewing a district court order affirming or reversing an administrative decision.

New Hampshire


In re Appeal of City of Portsmouth, 151 N.H. 170, 855 A.2d 483, N.H., Jun 25, 2004.

Background: City sought judicial review of decision of state Board of Tax and Land Appeals upholding department of revenue administration's determination that revenue received by city from Pease Development Authority (PDA) airport district was includable in calculation of city's total equalized valuation. 

Holdings: The Supreme Court, Dalianis, J., held that: 

(1) payments made to city by PDA for police services other than security in airport district were payments in lieu of taxes includable in city's total equalized valuation; and 

(2) payments by PDA to city for municipal services in airport district were contractual payments that were not includable in city's total equalized valuation.

Affirmed in part, reversed in part, and remanded.
Porter v. City of Manchester, 151 N.H. 30, 849 A.2d 103, 21 IER Cases 642, N.H., May 14, 2004.
Background: City employee brought an action against city, alleging wrongful termination, and against supervisor under § 1983, alleging violations of his constitutional rights. The Superior Court, Hillsborough County, entered a judgment on a jury verdict in favor of employee. City and Supervisor appealed. 

Holdings: The Supreme Court, Duggan, J., held that: 

(1) wrongful termination action was a cause of action in tort to which respondeat superior applied; 

(2) employee was not required to exhaust administrative remedies; 

(3) constructive discharge claim was not barred by Workers' Compensation Law; 

(4) evidence supported finding of constructive discharge; 

(5) employee was entitled to damages for emotional distress; 

(6) evidence was sufficient to prove lost future earnings; and 

(7) supervisor was not entitled to qualified immunity.

Affirmed in part, reversed in part, and remanded.
· Exhaustion of administrative remedies is not required when further administrative action would be useless.
State v. McKeown, 151 N.H. 95, 849 A.2d 127, N.H., May 27, 2004.
Background: Defendant was found guilty in the District Court, Plymouth County, Samaha, J., of failing to have a personal floatation device (PFD) on board his kayak. Defendant appealed. 

Holdings: The Supreme Court, Nadeau, J., held that: 

(1) state marine patrol officer's routine PFD check of defendant while defendant was on lake in kayak was investigatory stop, and 

(2) investigatory stop of defendant violated Department of Safety's standard operating procedure that required that officer have articulable suspicion that operator or occupant of boat was in violation of criminal or boating law, rule or regulation.

Vacated and remanded.
· Rules and regulations promulgated by administrative agencies under valid delegation of authority have force and effect of laws.

New Mexico


Garza v. State, 135 N.M. 673, 92 P.3d 685, 2004-NMCA-061, N.M.App., Mar 17, 2004.
Background: Motorist sought review of decision of the State Motor Vehicle Division (MVD) revoking his driver's license. The District Court, Doña Ana County, Jerald A. Valentine, D.J., reinstated motorist's driving privileges. MVD appealed. 

Holdings: The Court of Appeals, Alarid, J., held that: 

(1) motorist's motion for reconsideration of trial court's initial affirmance of revocation was timely, and 

(2) State was required to show that breath test machine had been certified.

Affirmed.

New York

721 Ninth Ave., LLC v. New York State Div. of Housing and Community Renewal, 8 A.D.3d 41, 778 N.Y.S.2d 35, 2004 N.Y. Slip Op. 04759, N.Y.A.D. 1 Dept., Jun 08, 2004.
Background: Owner of adjoining apartment buildings initiated article 78 proceeding to annul determination of Division of Housing and Community Renewal (DHCR) that the premises constituted horizontal multiple dwelling subject to rent stabilization. The Supreme Court, New York County, Sherry Klein Heitler, J., dismissed petition. Owner appealed. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) DHCR was not collaterally estopped by prior determination, but 

(2) buildings were not subject to rent stabilization.

Reversed.
· Prior determination of Division of Housing and Community Renewal (DHCR) that apartment in one of owner's two adjoining buildings was not under DHCR's jurisdiction because it contained fewer than six housing units did not collaterally estop DHCR from claiming that the premises were subject to Rent Stabilization Law in subsequent proceeding; tenants in subsequent proceeding were not parties to prior proceeding, and did not have full and fair opportunity to contest determination made therein.
· Decision of administrative agency which neither adheres to its own prior precedent nor indicates its reason for reaching different result on essentially same facts is arbitrary and capricious.
· Court is not bound by agency determination that is irrational or unreasonable.

Pennsylvania

DRB, Inc. v. Pennsylvania Dept. of Labor and Industry, 853 A.2d 8, Pa.Cmwlth., Jun 24, 2004.
Background: Two retailers of manufactured and industrialized housing filed petition for review seeking a declaratory judgment that certain provisions of Uniform Construction Code were null and void as they pertained to manufactured and industrialized housing. Department of Labor and Industry filed preliminary objections in the nature of demurrer, and retailers applied for summary relief. 

Holdings: The Commonwealth Court, No. 72 M.D. 2004, Leadbetter, J., held that: 

(1) exemption from Construction Code Act (CCA) applied only to manufactured and industrialized housing as shipped from factory; 

(2) Department had authority to incorporate appendix of International Residential Code; and 

(3) Department had authority under CCA to regulate installation and placement of manufactured and industrialized homes.

Application for summary relief denied, and petition for review dismissed.
· An agency's interpretation of a statute is entitled to deference where the regulation tracks the meaning of the statute and does not violate legislative intent.
· The delegation of authority to an agency is construed liberally when the agency is concerned with protecting the public's health and welfare.
Rhode Island


Labor Ready Northeast, Inc. v. McConaghy, 849 A.2d 340, R.I., Jun 04, 2004.
Background: Employer of day laborers sought review of decision of the Department of Business Regulation that found that employer was operating an unlicensed check cashing business by allowing laborers to receive cash payments for the wages due to them for a fee. The Providence Superior County, Michael A. Silverstein, J., reversed. Department appealed. 

Holdings: The Supreme Court, Flanders, J., held that: 

(1) Department's interpretation of the term "instrument" in check cashing statute was entitled to deference; 

(2) term "instrument" in check cashing statute included both negotiable and nonnegotiable instruments; and 

(3) employer engaged in unlicensed check cashing by charging laborers a fee for receiving cash payments for wages earned.

Reversed Superior Court and remanded.
· When an administrative agency interprets a regulatory statute that the General Assembly empowered the agency to enforce, a court reviewing the agency's interpretation of the statute as applied to a particular factual situation must accord that interpretation weight and deference as long as that construction is not clearly erroneous or unauthorized.
· An agency cannot modify the statutory provisions under which it acquired power, unless such an intent is clearly expressed in the statute.

Texas

Garza v. Texas Alcoholic Beverage Com'n, 138 S.W.3d 609, Tex.App.-Hous. (14 Dist.), Jun 24, 2004.
Background: Nightclub owner appealed decision of the Texas Alcoholic Beverage Commission which denied application to renew a beer and wine retailer's on-premises license and after-hours permit. The 268th District Court, Fort Bend County, Brady G. Elliott, J., affirmed the Commission. Owner appealed. 

Holdings: The Court of Appeals, Leslie Brock Yates, J., held that: 

(1) substantial evidence supported finding that manner in which nightclub owner conducted club warranted refusal of alcoholic beverage license renewal based on the general welfare, health, peace, morals, safety, and sense of decency of the people; 

(2) statement of findings of fact was sufficient; 

(3) judge did not abuse discretion by limiting both sides to five witnesses; 

(4) judge's limitation on counsel's cross-examination of police chief was not an abuse of discretion; 

(5) judge did not abuse discretion by quashing subpoenas seeking additional discovery relating to other clubs; and 

(6) notice of hearing was adequate.

Affirmed.
· An administrative decision is reasonably supported by substantial evidence if the evidence as a whole is such that a reasonable mind could have reached the same conclusion the judge reached in order to justify his decision.
· Evidence may actually preponderate against the decision of an agency and still amount to substantial evidence to support the decision.
· In applying the substantial evidence test to an administrative decision, the court is prohibited from substituting its judgment for that of the agency as to the weight of the evidence on questions committed to agency discretion.
· Although all administrative decisions in contested cases must include fact findings, no precise form is required for stating the underlying facts.
Wisconsin

Bosco v. Labor & Industry Review Com'n, 272 Wis.2d 586, 681 N.W.2d 157, 2004 WI 77, Wis., Jun 15, 2004.
Background: Workers' compensation claimant sought judicial review of Labor and Industry Review Commission's (LIRC's) determination that it was reasonable for employer's insurer to have delayed making benefits payments to claimant during appeal. The Circuit Court, Kenosha County, Bruce E. Schroeder, J., reversed, and employer and insurer appealed. The Court of Appeals, 267 Wis.2d 293, 671 N.W.2d 331, affirmed. Employer and insurer petitioned for review. 

Holdings: The Supreme Court, Jon P. Wilcox, J., held that: 

(1) LIRC's decision that employer and insurer did not engage in bad faith was subject to no deference on review; 

(2) insurer's interpretation that statute permitted nonpayment of benefits was not reasonable or fairly debatable as defense to claimant's request for penalties; and 

(3) in matter of first impression, employer may be liable for bad faith penalties independent of its insurer.

Affirmed.
· When reviewing an appeal from a circuit court in an administrative review proceeding, Supreme Court reviews the decision of the agency, not that of the circuit court or ALJ.
· Even under the great weight standard, Supreme Court will not uphold an agency's interpretation of a statute if it is contrary to the clear meaning of a statute.
· No deference is generally due an agency's conclusion of law when an issue before the agency is one of first impression or when an agency's position on an issue provides no real guidance.
Donaldson v. Bd. of Com'rs of Rock-Koshkonong Lake Dist., 272 Wis.2d 146, 680 N.W.2d 762, 2004 WI 67, Wis., Jun 09, 2004.
Background: Owner of property in public inland lake protection and rehabilitation district sought judicial review of district board's decision to deny his petition to detach his land from district. The Circuit Court, Rock County, James E. Welker, J., reversed board's decision, and board appealed. The Court of Appeals, 260 Wis.2d 238, 659 N.W.2d 66, reversed. Owner petitioned for review. 

Holdings: The Supreme Court, David T. Prosser, J., held that: 

(1) board failed to apply correct standard to petition to detach property; 

(2) board's decision was arbitrary and unreasonable; and 

(3) evidence was insufficient to support board's decision.

Court of Appeals reversed, and case remanded to circuit court.
· Arbitrary action is the result of an unconsidered, wilful and irrational choice of conduct and not the result of the winnowing and sifting process.
Osterhues v. Bd. of Adjustment for Washburn County, 273 Wis.2d 718, 680 N.W.2d 823, 2004 WI App 101, Wis.App., Apr 27, 2004.
Background: Owners of property near county's proposed gravel pit filed petition for certiorari, alleging claims for relief concerning county board of adjustment's decision affirming issuance of conditional use permit by county zoning committee. The Circuit Court, Washburn County, Robert Rasmussen, J., entered judgment reversing board's determination and entered order dismissing owners' other claims as moot. County and board appealed, and owners cross-appealed. 

Holding: The Court of Appeals, Hoover, P.J., held that board of adjustment is not statutorily required to conduct de novo hearing.

Reversed and remanded with directions.
· Use of the word "appeals" in statutes governing review of an agency's decision is generally not considered to entitle an appellant to a trial de novo; right to a trial de novo is limited to special situations, particularly those where statutory provisions specifically provide for de novo review on appeal.

Wyoming

Bonnie M. Quinn Revocable Trust v. SRW, Inc., 91 P.3d 146, 2004 WY 65, Wyo., Jun 07, 2004.
Background: Landowners brought declaratory judgment action to determine if drilling company was required to obtain conditional use permit before commencing drilling operations on the property and sought to enjoin drilling operations pending permit approval. Drilling company moved to dismiss for failure to state a claim for which relief could be granted. The District Court, Sheridan County, John C. Brackley, J., dismissed action. Landowners appealed. 

Holding: The Supreme Court, Lehman, J., held that landowners were required to exhaust their administrative remedies before bringing action in court.

Affirmed.
· A primary purpose of the administrative exhaustion doctrine is the avoidance of premature interruption of the administrative process.
