Arizona

Grammatico v. Industrial Com'n, 208 Ariz. 10, 90 P.3d 211, 426 Ariz. Adv. Rep. 29, 428 Ariz. Adv. Rep. 48, Ariz.App. Div. 1, May 20, 2004.
Background: Workers' compensation claimant brought special action seeking review of award by the Industrial Commission, Claim No. 20001-390571, J. Matthew Powell, Administrative Law Judge, which denied compensability after claimant fell and was injured while working on drywall stilts. 

Holding: The Court of Appeals, Timmer, J., held that statute providing that a worker who tests positive for alcohol impairment or illegal drug use is not eligible for workers' compensation benefits was unconstitutional as applied to claimant's case.

Award set aside.
· The Court of Appeals deferentially reviews the administrative law judge's factual findings but independently reviews his or her legal conclusions.

Arkansas

Lamar Outdoor Advertising, Inc. v. Arkansas State Highway and Transp. Dept., 84 Ark.App. 72, 133 S.W.3d 412, Ark.App., Dec 03, 2003.
Background: Advertising company sought special-use permit to erect billboard on highway in area in which zoning ordinance did not permit billboards. The state Highway and Transportation Department denied the permit and advertising company filed petition for judicial review. The Circuit Court, Pulaski County, John Plegge, J., affirmed the Department's denial of the permit. Advertising company appealed. 

Holdings: The Court of Appeals, John F. Stroud, Jr., C.J., held that: 

(1) Highway and Transportation Department acted within its discretion in denying advertising company's request for special-use permit to erect billboard, and 

(2) de novo review by Circuit Court of Department's decision denying special-use permit would not be appropriate under separation of powers doctrine.

Affirmed.
· On review of administrative decisions, review of Court of Appeals is directed not toward circuit court, but toward decision of agency, because administrative agencies are better equipped, by specialization, insight through experience, and more flexible procedures, than courts to determine and analyze legal issues affecting their agencies.
· Review by Court of Appeals of administrative decisions is limited in scope; such decisions will be upheld if they are supported by substantial evidence, and are not arbitrary, capricious, or characterized by abuse of discretion.
· In appeal from decision of administrative agency under Administrative Procedures Act, Court of Appeals will affirm agency decision if there is substantial evidence to support decision.

Connecticut


Piersa v. Phoenix Ins. Co., 82 Conn.App. 752, 848 A.2d 485, Conn.App., May 11, 2004.
Background: City employee brought action against self-insured city to recover uninsured motorist (UM) benefits without reduction for workers' compensation benefits. The Superior Court, Judicial District of Hartford, Robert J. Hale, J., entered summary judgment in favor of city. Employee appealed. 

Holding: The Appellate Court, Dranginis, J., held that the city was not required to create a writing to reduce its UM coverage by the amount of workers' compensation benefits paid to the employee.

Affirmed.
· Agency regulations, appropriately issued, have the force and effect of a statute.
· Agency regulations are construed in accordance with accepted rules of statutory construction; thus, just as it is accepted that the legislature does not enact superfluous statutes, the same is true of administrative regulations.

River Bend Associates, Inc. v. Conservation and Inland Wetlands Com'n of Town of Simsbury, 269 Conn. 57, 848 A.2d 395, Conn., May 18, 2004.
Background: Property owners appealed from decision of town's conservation and inland wetlands commission denying their application for an inland wetlands permit, which had been filed in conjunction with a proposed housing development. The Superior Court, Judicial District of Hartford, Richard M. Rittenband, Judge Trial Referee, rendered judgment for the commission dismissing the appeal. After certification for review was granted, property owners appealed. 

Holdings: On transfer, the Supreme Court, Vertefeuille, J., held that: 

(1) Inland Wetlands and Watercourses Act did not provide commission with jurisdiction to regulate activities that solely affected the wildlife that used the wetlands and watercourses; 

(2) trial court improperly applied substantial evidence test; and 

(3) property owners' failure to contest certain findings made by commission did not require affirmance.

Reversed and remanded.
· The credibility of witnesses and the determination of factual issues are matters within the province of the administrative agency.
· The substantial evidence rule is similar to the sufficiency of the evidence standard applied in judicial review of jury verdicts, and evidence is sufficient to sustain an agency finding if it affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· The substantial evidence rule is similar to the sufficiency of the evidence standard applied in judicial review of jury verdicts, and evidence is sufficient to sustain an agency finding if it affords a substantial basis of fact from which the fact in issue can be reasonably inferred.

D.C.


Felicity's, Inc. v. Board of Appeals and Review, 851 A.2d 497, D.C., Jun 17, 2004.
Background: Public hall operator appealed from order of Board of Appeals and Review dismissing, based on failure of operator's counsel to file a brief, operator's administrative appeal of decision of Department of Consumer and Regulatory Affairs (DCRA) Office of Adjudication (OAD) denying renewal of public hall license. 

Holdings: The Court of Appeals, Terry, J., held that: 

(1) Board had authority to dismiss the appeal; 

(2) Board did not abuse its discretion by dismissing the appeal; and 

(3) making the dismissal "with prejudice" was warranted.

Affirmed.
· In general, the Court of Appeals reviews an agency decision only to determine whether it is arbitrary, capricious, an abuse of discretion, or otherwise contrary to law.
· The Court of Appeals looks favorably on an agency's decision to adopt procedures employed by the courts of the District of Columbia, when there is no applicable regulation.
· The function of the court in reviewing administrative action is to assure that the agency has given full and reasoned consideration to all material facts and issues, but the court can perform this function only when the agency discloses the basis of its order by an articulation with reasonable clarity of its reasons for the decision.
· An agency's findings will be left undisturbed if they are supported by substantial evidence in the record as a whole, even if contrary evidence also exists in the record.

Idaho


Haw v. Idaho State Bd. of Medicine, 140 Idaho 152, 90 P.3d 902, Idaho, Apr 22, 2004.
Background: Doctor petitioned for review of State Board of Medicine decision which permanently restricted his license, imposed fines totaling $20,000, and assessed costs and attorney fees totaling $116,067.05. The District Court, Fourth Judicial District, Ada County, D. Duff McKee, J., vacated fines and award of costs and fees, but otherwise affirmed. Doctor appealed, and Board cross-appealed. 

Holdings: The Supreme Court, Eismann, J. held that: 

(1) statute providing that a physician is subject to discipline for "[t]he provision of health care which fails to meet the standard of health care provided by other qualified physicians in the same community or similar communities, taking into account his training, experience and the degree of expertise to which he holds himself out to the public" was not unconstitutionally vague on its face; 

(2) doctor was not denied due process by Board's failure to promulgate regulations setting forth clearly defined standards with respect to the use of injectable hormones; 

(3) expert physician witnesses were credible, and thus their testimony was sufficient evidence to support Board's findings as to standard of care surrounding hormone replacement therapy; 

(4) Board lacked power to impose two $10,000 fines on doctor for violation of stipulated protective order; and 

(5) doctor was not given an opportunity to be heard regarding the amount of costs and fees in violation of Due Process.

Board affirmed in part, vacated in part, and remanded.
· In an appeal from the district court's decision, where it was acting in its appellate capacity in a review under the Administrative Procedure Act (APA), the Supreme Court reviews the agency record independently of the district court's decision.
· On review under the Administrative Procedure Act (APA), the Supreme Court does not substitute its judgment for that of the agency as to the weight of the evidence presented; rather, the Court defers to the agency's findings of fact unless they are clearly erroneous.
· Doctor was not denied due process by Board of Medicine's failure to promulgate regulations setting forth clearly defined standards with respect to the use of injectable hormones, although doctor had longstanding practice of using injectable hormones in certain manner; statute regarding community standard of health care was not unconstitutionally vague on its face, and doctor engaged in a longstanding, routine practice of violating that community standard.
· Doctor was not given an opportunity to be heard regarding the amount of costs and fees to be assessed in connection with disciplinary proceeding before Board of Medicine, and thus Board could not be awarded costs and fees due to Due Process violation; Board's rules and pertinent rules of administrative procedure lacked any provision giving the respondent physician an opportunity to be heard at all regarding the amount of costs and fees to be assessed by the Board.
· Due process applies to the award of costs and attorney fees.
· Due process includes the right to be fairly notified of the issues to be considered and an opportunity to be heard at a meaningful time and in a meaningful manner.

Purco Fleet Services, Inc. v. Idaho State Dept. of Finance, 140 Idaho 121, 90 P.3d 346, Idaho, Apr 29, 2004.
Background: Company that acquired and settled rental car damage claims filed petition for review, challenging order of state Department of Finance that required company to cease engaging in collection activities without a permit. The District Court, Fourth Judicial District, Ada County, D. Duff McKee, J., concluded that company was not a collection agency subject to state Collection Agency Act. Department appealed. 

Holdings: The Supreme Court, Burdick, J., held that: 

(1) Department had personal jurisdiction over company; 

(2) as a matter of first impression, rental vehicle damage claim constituted a "claim or other indebtedness," for purposes of Collection Agency Act, 

(3) as a matter of first impression, agreement between rental business and company was an assignment for collection, not an assignment of the cause of action itself; and 

(4) action was not frivolous, and thus Department was not entitled to award of appellate attorney fees.

District court's order reversed.
· When reviewing an agency's action, Supreme Court reviews the agency record independently of the district court's decision.

Illinois


Arvia v. Madigan, 209 Ill.2d 520, 809 N.E.2d 88, 283 Ill.Dec. 895, Ill., Apr 15, 2004.
Background: Driver under the age of 21 years brought declaratory judgment action against State, seeking declaration regarding constitutionality of "zero tolerance law," which provides for summary suspension of driving privileges of any driver under the age of 21 who tests positive for alcohol or who refuses testing upon officer's request. The Circuit Court, Cook County, Aaron Jaffe, J., entered judgment in favor of driver, finding that zero tolerance law violated equal protection and due process rights of drivers under the age of 21. State appealed. 

Holdings: The Supreme Court, Fitzgerald, J., held that: 

(1) driver did not waive facial constitutional challenge by failing to raise issue in administrative hearing; 

(2) driver's claim was not precluded by exhaustion of administrative remedies doctrine; 

(3) driver's claim was not precluded by res judicata; 

(4) law's treatment of drivers under age 21 did not violate equal protection; 

(5) driver was not denied due process based on fact that administrative hearing was conducted by the same official who suspended his license; and 

(6) law did not violate due process by requiring driver to challenge license suspension in administrative hearing.

Reversed.
· As a general rule, issues or defenses not raised before the administrative agency are deemed waived and cannot be raised for the first time on administrative review.
· Where it is alleged that a statute valid upon its face is applied in a discriminatory or arbitrary manner, the rule generally prevails that recourse must be had in the first instance to the appropriate administrative board.
· Generally, a party may not seek judicial relief from an administrative action unless the party has exhausted all available administrative remedies.
· Exhaustion of remedies doctrine extends to administrative review in the circuit court; that is, where the Administrative Review Law is applicable and the circuit court may grant the relief a party seeks within the context of reviewing the agency's decision, a circuit court has no authority to entertain independent causes of action regarding the agency's actions.
· Secretary of State's decision upholding driver's license suspension under "zero tolerance law" did not preclude, as a matter of res judicata, driver's subsequent facial challenge to constitutionality of zero tolerance law in declaratory action in circuit court, given that Secretary of State did not and could not decide driver's constitutional claim.
Illinois RSA No. 3, Inc. v. Department of Cent. Management Services, 348 Ill.App.3d 72, 809 N.E.2d 137, 284 Ill.Dec. 15, Ill.App. 1 Dist., Mar 09, 2004.
Background: Wireless telephone companies sued state claiming administrative rule limiting reimbursement of 911 service costs to 100% of surcharges collected from customers conflicted with Wireless Emergency Telephone Safety Act. The Circuit Court, Cook County, Donald J. O'Brien, J., entered summary judgment for companies. State appealed. 

Holding: The Appellate Court, Cahill, J., held that agency lacked discretion to make blanket rule limiting reimbursement below level set in enabling statute.

Affirmed.
· An administrative agency has only such authority as conferred by statute.
· An administrative rule is invalid if it conflicts with the language of the statute under which the rule was adopted.
· To determine whether an administrative rule conflicts with its enabling act, the court should ascertain and give effect to the intent of the legislature.
· While administrative rules interpreting a statute serve as guides to legislative intent, the rules are binding on the court only to the extent that they follow the statute.
· Administrative rulings can neither limit, enlarge nor amend the scope of the statute beyond the clear import of the legislative language used.

Mina ex rel. Anghel v. Board of Educ. for Homewood-Flossmoor, 348 Ill.App.3d 264, 809 N.E.2d 168, 284 Ill.Dec. 46, 188 Ed. Law Rep. 405, Ill.App. 1 Dist., Apr 23, 2004.
Background: Public high school student sought review of Board of Education's ruling that she was not a resident of the school district and was required to pay school tuition. The Circuit Court, Cook County, Donald J. O'Brien, J., reversed. Board appealed. 

Holdings: The Appellate Court, Fitzgerald Smith, J., held that: 

(1) student was not a resident of district and had to pay tuition to attend school, and 

(2) sanctions against Board of Education were not warranted.

Affirmed in part and reversed in part.
· On review of an administrative decision, the hearing officer's findings of fact are deemed prima facie true and will not be reversed unless they are against the manifest weight of the evidence, while the conclusions of law merit less deference.

Iowa

ABC Disposal Systems, Inc. v. Department Of Natural Resources, 681 N.W.2d 596, Iowa, Jun 16, 2004.
Background: Operator of solid waste collection business sought judicial review of Environmental Protection Commission's decision requiring it to obtain a sanitary disposal project permit from the Department of Natural Resources (DNR) for truck-to-trailer transfer of solid waste. The District Court, Polk County, Robert D. Wilson, J., affirmed Commission's decision, and operator appealed. 

Holdings: The Supreme Court, Wiggins, J., held that: 

(1) Commission had the statutory authority to require a sanitary disposal project permit for truck-to-trailer transfers of solid waste; 

(2) business operated transfer station; 

(3) statutes governing issuance of sanitary disposal project permits were not unconstitutionally vague; and 

(4) DNR was not estopped from issuing its administrative order.

Affirmed.
· In reviewing the decision of the district court, the Supreme Court must apply the standards set forth in the Administrative Procedure Act (APA) and determine whether its application of those standards produce the same results as reached by the district court.
· An administrative agency's decision does not lack substantial evidence merely because the interpretation of the evidence is open to a fair difference of opinion.
· When a party raises constitutional issues in an administrative agency proceeding, the Supreme Court's review is de novo.
· The Supreme Court is not required to give any deference to an administrative agency's interpretation and application of the doctrine of equitable estoppel and is free to substitute its judgment de novo for the agency's interpretation and application of equitable estoppel.

Kansas


Doe v. Kansas Dept. of Human Resources, 277 Kan. 795, 90 P.3d 940, Kan., May 14, 2004.
Background: Workers' compensation claimant appealed from a decision of the District Court, Shawnee County, Terry L. Bullock J., that affirmed a final order of the state Secretary of Human Resources imposing a civil fine against claimant for fraudulent or abusive acts under the Workers' Compensation Act. 

Holdings: The Supreme Court, Davis, J., held that: 

(1) claimant's use of assumed name in obtaining workers' compensation benefits constituted making of false or misleading statement, and thus was fraudulent or abusive act for purposes of Workers' Compensation Act; 

(2) claimant's conduct of making false statements by lying under oath in workers' compensation proceedings were abusive acts, within meaning of Workers' Compensation Act, notwithstanding claimant's legal entitlement to benefits she obtained; 

(3) claimant's use of assumed name and social security number in workers' compensation proceeding amounted to concealment of material fact; 

(4) final order that claimant had committed fraudulent and abusive acts in obtaining workers' compensation benefits was not unconstitutionally based on alienage; 

(5) fact that employer knew, or should have known, that claimant was illegal alien, did not provide defense to claimant against imposition of fines for claimant's fraudulent and abusive acts in obtaining workers' compensation benefits; and 

(6) failure of Division of Workers' Compensation to comply with provision of Administrative Procedure Act (APA) did not violate claimant's due process rights.

Judgment of District Court affirmed.
· When administrative agency action is appealed to District Court pursuant to Kansas Act for Judicial Review and Civil Enforcement of Agency Actions (JRA), and then appealed from District Court to Supreme Court, Supreme Court reviews agency's decision as though appeal had been made directly to Supreme Court, and Supreme Court is subject to same limitations of review as District Court.
· While appellate court gives deference to administrative agency's interpretation of law, if such interpretation is applied erroneously, court may grant relief.
· Remand by District Court to add to record on appeal under Kansas Act for Judicial Review and Civil Enforcement of Agency Actions (JRA) is discretionary with District Court.

Kentucky


LWD Equipment, Inc. v. Revenue Cabinet, 136 S.W.3d 472, Ky., Jun 17, 2004.
Background: Related corporations appealed decision of the Board of Tax Appeals, contending that regular leasing of equipment to sister corporations constituted occasional sales exempt from state sales tax. The Franklin Circuit Court denied Revenue Cabinet's motion to dismiss for failure to name Board as a party and reversed on the merits. Revenue Cabinet appealed, and the Court of Appeals affirmed on the procedural issue and reversed on the merits. 

Holdings: On appeal and cross-appeal, the Supreme Court, Wintersheimer, J., held that: 

(1) as a matter of first impression, corporation's regular leasing did not constitute tax-exempt regular sale, and 

(2) failure to name Board of Tax Appeals as indispensable party did not deprive court of jurisdiction.

Affirmed.
Popplewell's Alligator Dock No. 1, Inc. v. Revenue Cabinet, 133 S.W.3d 456, Ky., Apr 22, 2004.

Background: Houseboat lessor appealed decision of the Revenue Cabinet which assessed tax for gasoline sales on houseboat rentals. The Circuit Court, Franklin County, upheld the assessment. Lessor appealed, and the Court of Appeals affirmed. Another lessor sought declaratory judgment that its houseboat rentals were exempt from sales and use taxes as well as a permanent injunction enjoining the Revenue Cabinet from assessing or attempting to collect those taxes. First lessor intervened and requested declaratory judgment that gasoline sales were exempt from taxes. The Circuit Court, Franklin County, dismissed the action for lack of jurisdiction. Lessors appealed, and the Court of Appeals reversed. 

Holdings: On consolidated appeals, the Supreme Court, Kelle r, J., held that: 

(1) lessor was not entitled to tax exemption for sale of gasoline consumed in the operation of its rental houseboats, abrogating Barnes v. Department of Revenue, 575 S.W.2d 169; 

(2) tax exemption statute did not violate equal protection; and 

(3) lessors were required to exhaust administrative remedies before seeking direct declaratory and injunctive relief.

Affirmed in part, reversed and reinstated in part.
· Contemporaneous construction of a rule or statute cannot be based upon either an administrative agency's mere nonaction or its failure to correctly administer the law.
· A party must demonstrate that it has an inadequate administrative remedy before it may obtain direct judicial relief without exhausting the available administrative remedies.
· Generally, a party may not be required to exhaust administrative remedies if the constitutionality of a statute is the issue.
· Usually, a party is required to exhaust available administrative remedies before seeking judicial relief.
· Exhaustion of administrative remedies is generally required as a matter of preventing premature interference with agency processes, so that the agency may: (1) function efficiently and have an opportunity to correct its own errors, (2) afford the parties and the courts the benefit of its experience and expertise without the threat of litigious interruption, and (3) compile a record which is adequate for judicial review.
· The exhaustion of administrative remedies doctrine does not preclude, but rather defers, judicial review until after the expert administrative body has built a factual record and rendered a final decision.
· The rule requiring exhaustion of administrative remedies promotes judicial economy by resolving issues within the agency, eliminating the unnecessary intervention of courts.
· A party adversely affected by a final order of an administrative agency may seek judicial review and, if necessary, request a stay of the order during the judicial review.

Maryland


Board of Physician Quality Assur. v. Mullan, 381 Md. 157, 848 A.2d 642, Md., May 10, 2004.
Background: Pediatrician filed petition for judicial review of decision of Board of Physician Quality Assurance that summarily suspended pediatrician's medical license due to treating patients while under the influence of alcohol. The Circuit Court, Baltimore County, J. Norris Byrnes, J., affirmed Board's summary suspension. Pediatrician appealed. The Court of Special Appeals reversed. Board filed petition for writ of certiorari. 

Holdings: The Court of Appeals, Raker, J., held that: 

(1) while an emergency that imperatively requires summary suspension of a license is necessary for a valid summary suspension order, it does not compel such an order; 

(2) length of investigatory period leading up to summary suspension does not play a role in consideration of whether there is substantial evidence to support finding that situation imperatively requires emergency action; 

(3) evidence supported Board's finding that circumstances imperatively required summary suspension; and 

(4) four-month delay between filing of complaint and issuance of summary suspension order did not demonstrate that Board acted arbitrarily or capriciously in issuing order.

Judgment of Court of Special Appeals reversed and remanded with directions.
· In actions seeking judicial review of administrative agency's decision, Court of Appeals reviews the final decision of the administrative agency and will scrutinize the decision according to established principles of administrative law.
· While an emergency that imperatively requires summary suspension of a license under Administrative Procedure Act (APA) is necessary for a valid summary suspension order, it does not compel such an order.
· Length of investigatory period leading up to summary suspension of license issued by agency does not play a role in the consideration of whether there is substantial evidence to support agency's factual finding that situation imperatively requires emergency action, as would support summary suspension of license; instead, length of investigatory period should be considered when court reviews summary suspension order under arbitrary-or-capricious standard of judicial review.
· Just as an agency may decide not to issue a summary suspension order concerning a license issued by the agency, even when agency finds exigent circumstances supporting summary suspension, the agency also may delay issuing that order under the same statutory provisions.

Massachusetts
MCI WorldCom Communications, Inc. v. Department of Telecommunications and Energy, 234 P.U.R.4th 175, 442 Mass. 103, 810 N.E.2d 802, Mass., Jun 21, 2004.
Background: Competing local exchange carriers (CLECs) brought declaratory judgment action for review of decision by the Department of Telecommunications and Energy that incumbent local exchange carrier (ILEC) was not required to provide reciprocal compensation to CLECS for calls to internet service providers (ISPs). Adopting in part the report and recommendation of Joyce London Alexander, United States Magistrate Judge, the District Court, Lindsay, J., 226 F.Supp.2d 279, entered summary judgment in favor of CLECs and remanded case to Department. On remand, the Department ruled in favor of ILEC. CLECs appealed. A single justice of the Supreme Judicial Court, Suffolk County, Cordy, J., reported the matter without decision. 

Holding: The Supreme Judicial Court, Cowin, J., held that interconnection agreement did not entitle CLECs to reciprocal compensation from ILEC for calls to ISPs.

Affirmed.
· A party has a right to expect and obtain reasoned consistency in an agency's decisions, but this does not mean that the agency may never deviate from its original position, only that any such change must be explained.
Montana

Juro's United Drug v. Montana Dept. of Public Health and Human Services, 321 Mont. 167, 90 P.3d 388, Med & Med GD (CCH) P 301,476, 2004 MT 117, Mont., May 04, 2004.
Background: Medicaid-enrolled provider of medical supplies filed petition for judicial review of decision of state Board of Assistance that affirmed hearing officer's fair hearing decision that ordered provider to reimburse state Department of Public Health and Human Services for payments made related to costs of shipping diapers to Medicaid customers. The District Court, First Judicial District, County of Lewis & Clark, Jeffrey M. Sherlock, J., affirmed. Provider appealed. 

Holdings: The Supreme Court, Karla M. Gray, C.J., held that: 

(1) rule providing that Medicaid would not reimburse delivery fees in addition to amount reimbursed for diapers precluded provider from being reimbursed for shipping costs that were incurred by using common carrier to transport diapers to Medicaid customers; 

(2) actual reimbursement of shipping costs did not preclude Department from later determining that reimbursed claims constituted an overpayment; and 

(3) rule's amendment did not show that Department changed its interpretation of rule to prohibit reimbursement of costs of shipping diapers using common carriers.

Affirmed.
· Interpretation of an administrative rule is a question of law.
· Supreme Court employs the same standard when reviewing a district court's order affirming or reversing an administrative decision.
· Supreme Court generally applies the same principles in construing administrative rules as Supreme Court does in construing statutes.

Pannoni v. Board of Trustees, 321 Mont. 311, 90 P.3d 438, 187 Ed. Law Rep. 1075, 15 A.D. Cases 1077, 28 NDLR P 108, 2004 MT 130, Mont., May 18, 2004.
Background: Teacher appealed from decision of the Montana Human Rights Commission affirming the Department of Labor and Industry's rejection of his disability discrimination claim and upholding school district's termination of his employment. The District Court, Ninth Judicial District, Glacier County, Marc G. Buyske, J., affirmed and denied school district's request for costs. Teacher appealed, and school district cross-appealed. 

Holdings: The Supreme Court, W. William Leaphart, J., held that: 

(1) teacher was not a qualified individual under the Montana Human Rights Act (MHRA); 

(2) letters prepared by teacher's psychiatric social worker at mental health clinic were not admissible under business records hearsay exception; 

(3) such letters were not self-authenticating foreign public documents; 

(4) Department's failure to enter any specific findings regarding teacher's "failure to rehire" claim was harmless; 

(5) teacher failed to show good reason for failing to present certain evidence during the administrative proceedings; 

(6) district court lacked authority to award school district the costs it incurred at the administrative level; and 

(7) school district's cross-appeal was timely.

Affirmed.
· Supreme Court reviews a district court's order affirming or reversing an administrative decision in a contested case to determine whether the findings of fact are clearly erroneous and whether the agency correctly interpreted the law.
· An administrative agency does not err in omitting a specific finding of fact or conclusion of law when the record as a whole supports the conclusion reached by the agency; in such a case, the agency's error in failing to set forth a detailed statement of the facts may constitute harmless error.
· If the record provides a complete understanding of the issues without the aid of separate findings, an administrative agency's failure to make express findings does not require a remand.
· "Good reason" for the failure to present evidence before the administrative agency, so as to be permitted to present additional evidence upon judicial review of agency's decision, does not include the reports of new experts sought out after the hearing in an attempt to bolster a claim.

New Hampshire


In re Petition of Bennett, 151 N.H. 130, 855 A.2d 397, N.H., Jun 21, 2004.
Background: Insured filed complaint with Insurance Department and alleged that homeowners' insurer deleted replacement cost coverage. Commissioner issued notice of hearing on unfair claims settlement practices. Hearing officer dismissed the notice. Insured appealed. 

Holdings: The Supreme Court, Broderick, C.J., held that: 

(1) the appeal could be treated as a petition for writ of certiorari; 

(2) the Commissioner's notice of hearing was sufficient to meet statutory requirements for a notice of hearing on claim of unfair method of competition or any unfair or deceptive act or practice; and 

(3) Commissioner's failure to propose any regulatory sanction did not justify dismissal.

Reversed and remanded.
· Appeals from administrative proceedings may be taken under chapter governing rehearings and appeals in special cases only when authorized by law.
New Jersey


Glukowsky v. Equity One, Inc., 180 N.J. 49, 848 A.2d 747, N.J., May 26, 2004.
Background: Mortgagor who prepaid the remaining balance on balloon loan, an alternative mortgage transaction (AMT), brought action against mortgagee to recover for violation of state laws barring prepayment penalties. The Superior Court, Law Division, Gloucester County, granted mortgagee's motion to dismiss, holding that state law claims were preempted by federal law. Mortgagor appealed. The Superior Court, Appellate Division, King, P.J.A.D., 360 N.J.Super. 1, 821 A.2d 485, affirmed in part, reversed in part, and remanded. 

Holdings: On certification, the Supreme Court, Albin, J., held that: 

(1) prior regulation by Office of Thrift Supervision (OTS) authorizing state housing lenders to charge prepayment penalties in alternative mortgage transactions (AMT) did not exceed authority delegated by Congress in Alternative Mortgage Transaction Parity Act, and 

(2) the regulation preempted the state laws.

Reversed.
· A court generally must defer to a regulatory agency's decision, unless the agency acts outside the scope of its authority or arbitrarily.
· An agency's statutory interpretation is entitled to deference even when that agency has changed its interpretation over time.
· When an agency changes its course, it must provide a reasoned analysis.
· If Congress has not spoken directly to the issue, but the agency's interpretation is reasonable, courts must not reject an agency's exercise of its generally conferred authority to resolve a particular statutory ambiguity simply because the agency's chosen resolution seems unwise.
· Although due deference must be given to an agency's interpretation of a statute in an area over which it has regulatory power, the final word on statutory interpretation is for the courts.
· Regulatory law is not static; it has elasticity that permits it to adapt to changing circumstances and conditions.
· A regulatory agency is charged with the responsibility of adapting its regulations to changing conditions when enforcing a statute under its authority.
· In addressing rapidly changing and sometimes difficult to understand market conditions, a regulatory agency may experiment--within the scope of its authority--to meet the pressing needs of the moment.
· A reviewing court must defer to an agency's own resolution of a conflict between that agency's decisions.
Hartz Mountain Industries, Inc. v. New Jersey Sports & Exposition Authority, 369 N.J.Super. 175, 848 A.2d 793, N.J.Super.A.D., May 14, 2004

Background: Unsuccessful bidders for state contract for multi-use development sought access to related documents under Open Public Records Act (OPRA) and Open Public Meetings Act (OPMA) in order to challenge award. The Superior Court, Law Division, Bergen County, dismissed for failure to exhaust administrative remedies. Bidders appealed. 

Holdings: The Superior Court, Appellate Division, Pressler, P.J.A.D. (retired and temporarily assigned on recall), held that: 

(1) Law Division was appropriate forum for OPRA suit; 

2) closed meeting came under exception to OPMA; 

(3) decision to hold closed session was subject to direct appellate review; 

(4) bidders were not entitled to contested case hearing by ALJ; and 

(5) request for proposal (RFP) was not defective.

Ordered accordingly.
· Open Public Meetings Act (OPMA) must be interpreted to promote salutary legislative purpose of requiring governmental bodies to conduct their business in public, and the stated statutory exemptions permitting closure must be strictly construed, and even where closure is permissible, minutes of the closed meeting, as full as permitted by the nature of the exemption, must be promptly made available.

New York

Entergy Nuclear Indian Point 2, LLC v. New York State Dept. of Environmental Conservation, 3 Misc.3d 1070, 777 N.Y.S.2d 591, 2004 N.Y. Slip Op. 24156, N.Y.Sup., Mar 03, 2004.
Background: Article 78 proceedings were brought, challenging Final Environmental Impact Statement (FEIS) issued by New York State Department of Environmental Conservation with respect to renewals of discharge permits for several electricity generating facilities. State moved to dismiss. 

Holding: The Supreme Court, Albany County, Thomas W. Keegan, J., held that issuance of FEIS was not final agency action, and thus not ripe for judicial review.

Motion granted.
· Agency's action is considered final for purposes of judicial review when pragmatic evaluation reveals definitive position that inflicts actual harm, or when agency has committed itself to definite course of action.
· Agency determination will not be deemed final, for purposes of judicial review, merely because it stands as agency's last word on discrete legal issue that arises during administrative proceeding; there must additionally be finding that injury purportedly inflicted by agency may not be prevented or significantly ameliorated by further administrative action or by steps available to complaining party.
Lizotte v. Johnson, 4 Misc.3d 334, 777 N.Y.S.2d 580, 2004 N.Y. Slip Op. 24161, N.Y.Sup., Jan 08, 2004.
Background: Article 78 proceeding was brought, challenging determination of the New York State Office of Children and Family Services which affirmed decision of New York City Administration for Children's Services which found that petitioner was not entitled to foster care payments at special rate. 

Holding: The Supreme Court, New York County, Doris Ling-Cohan, J., held that foster parent was deprived of right to fair hearing and due process of law.

Petition granted and remanded.
· A foster parent is entitled to a full due process hearing to challenge the failure to receive foster care maintenance payments at the rate sought.
· The Appellate Division of the Supreme Court has the power to remit a matter to an agency where further agency action is necessary to cure deficiencies in the record.

Tockwotten Associates, LLC v. New York State Div. of Housing and Community Renewal, 7 A.D.3d 453, 777 N.Y.S.2d 465, 2004 N.Y. Slip Op. 04229, N.Y.A.D. 1 Dept., May 27, 2004.
Background: Landlord petitioned for review of the determination of the New York State Division of Housing and Community Renewal which found willful rent overcharge and awarded treble damages. The Supreme Court, New York County, William A. Wetzel, J., granted petition and nullified determination. 

Holdings: On appeal, the Supreme Court, Appellate Division, held that: 

(1) court improperly considered rental history for subject property more than five years prior to filing of overcharge complaint, and 

(2) treble damages were properly awarded in overcharge complaint.

Reversed.
· The appropriate standard of judicial review of an administrative determination is whether the determination was arbitrary and capricious or without a rational basis in the administrative record; where such a rational basis exists, a court may not substitute its judgment for that of the agency.
· An agency's determination, acting pursuant to legal authority and within its area of expertise, is entitled to deference.

Town of Riverhead v. New York State Bd. of Real Property Services, 7 A.D.3d 934, 777 N.Y.S.2d 533, 2004 N.Y. Slip Op. 04063, N.Y.A.D. 3 Dept., May 20, 2004.

Background: Town and property owner petitioned for review of determination in which State Board of Real Property Services set segment special equalization rate for portion of neighboring town that was located in certain school district. 

Holdings: The Supreme Court, Appellate Division, Kane, J., held that: 

(1) town lacked capacity to institute proceeding against state, and 

(2) neither town nor property owner had standing to sue.

Petition dismissed.
· To establish standing to sue state agency, party must establish an injury in fact which falls within the zone of interests sought to be promoted by the statutory provision under which the agency acted and show that there is no legislative intent negating review.
· Injury in fact necessary for standing to challenge state agency action requires proof of special harm different in kind and degree from the community in general.

North Carolina
Hardee v. North Carolina Bd. of Chiropractic Examiners, 164 N.C.App. 628, 596 S.E.2d 324, N.C.App., Jun 01, 2004.
Background: Chiropractor sought judicial review of decision of state Board of Chiropractic Examiners that imposed discipline in light of chiropractor's felony convictions. The Superior Court, Wake County, Ripley E. Rand, J., entered order affirming Board's decision. Chiropractor appealed. 

Holdings: The Court of Appeals, Levinson, J., held that: 

(1) Board could properly consider chiropractor's noncompliance with informal settlement agreement (ISA) as evidence of dishonesty, and 

(2) imposition of five-year license suspension, which was stayed on condition that chiropractor would be placed on probation and would serve three-year active license suspension, was warranted.

Affirmed.
· As to matters of fact, court reviewing final agency decision must apply the whole record test and is bound by the findings of the agency if they are supported by competent, material, and substantial evidence in view of the entire record as submitted.
· If it is alleged that an agency's decision was based on an error of law then a de novo review by trial court is required in action seeking judicial review of agency's decision.
· In action seeking judicial review of agency's decision, Court of Appeals examines the trial court's order for errors of law; this twofold task involves (1) determining whether the trial court exercised the appropriate scope of review and, if appropriate, (2) deciding whether the court did so properly.
· For purposes of attempting to show that agency's decision was arbitrary and capricious, arbitrary-and-capricious standard is a difficult one to meet.
· For purposes of attempting to show that agency's decision was arbitrary and capricious, imposing terms "arbitrary and capricious" apply when decisions are whimsical because they indicate a lack of fair and careful consideration, when decisions fail to indicate any course of reasoning and exercise of judgment, or when decisions impose or omit procedural requirements that result in manifest unfairness in the circumstances though within the letter of statutory requirements.

North Carolina State Bar v. Rogers, 164 N.C.App. 648, 596 S.E.2d 337, N.C.App., Jun 01, 2004.
Background: The State Bar initiated disciplinary proceedings against attorney. The Disciplinary Hearing Commission (DHC) of the North Carolina State Bar suspended attorney's license to practice law for three years. Attorney appealed. 

Holdings: The Court of Appeals, Hunter, J., held that: 

(1) the procedures used to select members of the DHC did not deprive attorney of due process; 

(2) DHC's denial of attorney's motion to sever two disciplinary cases against him was not an abuse of discretion; and 

(3) evidence of attorney's prior misdemeanor convictions and the prior suspension of his law license was admissible during the dispositional phase of disciplinary hearing.

Affirmed.
· The procedures used to select members of the Disciplinary Hearing Commission (DHC) did not deprive attorney of due process, during disciplinary proceeding; DHC members were selected by the State Bar Council, the Governor, and the legislature, and DHC members were not compensated by the State Bar.
· A license to practice law constitutes a property interest that cannot be taken away without due process of law.
· No appeal lies from an order or decision of an administrative agency of the State or from judgments of special statutory tribunals whose proceedings are not according to the course of the common law, unless the right is granted by statute.


York Oil Co. v. North Carolina Dept. of Environment, Health and Natural Resources,

164 N.C.App. 550, 596 S.E.2d 270, N.C.App., Jun 01, 2004.
Background: Oil company which owned underground storage tanks at gas stations petitioned for judicial review of an order of the North Carolina Department of Environment, Health and Natural Resources which denied oil company eligibility to receive reimbursement for clean up costs from the Commercial Leaking Petroleum Underground Storage Tank Cleanup Fund. The Superior Court, Surry County, John O. Craig, III, J., affirmed the Department. Oil company appealed. 

Holdings: The Court of Appeals, Hunter, J., held that: 

(1) leak may be "discovered" either by analytical testing, official or unofficial notification, or through other factual circumstances; 

(2) trial court applied wrong standard of review; and 

(3) genuine issue of material fact as to whether leak from underground fuel storage tank had been discovered prior to effective date of Fund precluded summary judgment.

Reversed and remanded.
· The role of an appellate court in reviewing a trial court's order affirming a decision by an administrative agency is two-fold; the court must determine the appropriate standard of review and, when applicable, determine whether the trial court properly applied this standard.
· De novo review is applied where an error of law is alleged on appeal of a trial court's order affirming a decision of an administrative agency.
· When the issue on appeal is whether a state agency erred in interpreting a regulatory term, an appellate court may freely substitute its judgment for that of the agency and employ de novo review.
· An administrative agency's interpretation of its own regulation should be accorded due deference unless it is plainly erroneous or inconsistent with the regulation.

North Dakota


Karsky v. Kirby, 680 N.W.2d 257, 2004 ND 110, N.D., Jun 03, 2004.
Background: Commissioner of North Dakota Department of Financial Institutions brought suit to dissolve and liquidate transfer of stock in trust company to stockholder's wife and requested appointment of receiver. The District Court, South Central Judicial District, Burleigh County, Burt L. Riskedahl, J., entered judgment in favor of Commissioner. Wife appealed. 

Holding: The Supreme Court, Neumann, J., held that wife waived her right to administrative hearing from State Banking Board's denial of her application to acquire control of trust company.

Affirmed.
· Parties to administrative proceedings may, by stipulation, waive their rights to administrative hearings and formal dispositions.

Oklahoma

Apache Corp. v. State, ex rel. Oklahoma Tax Com'n, 98 P.3d 1061, 2004 OK 48, Okla., Jun 15, 2004.
Background: Taxpayer sought review of the Tax Commission's decision denying refund of sales taxes paid on purchased items used in the production of hydrocarbons. The Court of Civil Appeals affirmed. Taxpayer sought writ of certiorari. 

Holdings: Upon grant of certiorari, the Supreme Court, Edmondson, J., held that: 

(1) tax exemption statute required taxpayer to obtain permit in order to qualify for sales tax exemption, and 

(2) processing of hydrocarbons at well site constituted manufacturing for purposes of tax exemption.

Vacated Court of Civil Appeals; reversed in part and affirmed in part Tax Commission.
· Exhaustion of administrative remedies is not required when those remedies are inadequate, ineffective or unavailable.
· The mere likelihood of an adverse administrative decision is not sufficient to excuse a failure to exhaust administrative remedies.

Pennsylvania

Baldwin-Whitehall School Dist. v. Unemployment Compensation Bd. of Review, 848 A.2d 1021, Pa.Cmwlth., Feb 11, 2004.
Background: Employer appealed from decision of the Unemployment Compensation Board of Review, No. B-415705, that reversed a referee's decision to deny benefits. 

Holding: The Commonwealth Court, No. 2080 C.D. 2003, Cohn, J., held that claimant was a part-time employee who was entitled to collect benefits.

Affirmed.
· Substantial evidence to support agency decision is that which a reasonable mind, without weighing the evidence or substituting its judgment for that of the factfinder, might accept as adequate to support the conclusion reached.


Bouch v. State Ethics Com'n, 848 A.2d 1078, Pa.Cmwlth., Apr 28, 2004.
Background: Township supervisor petitioned for review of order of the State Ethics Commission, No. 02-028-C2, which determined that he violated the Public Official and Employee Ethics Act. 

Holding: The Commonwealth Court, No. 2372 C.D. 2003, Kelley, Senior Judge, held that supervisor's brief unauthorized three and a half month retention of township copier at his home did not constitute a violation of Public Official and Employee Ethics Act.

Reversed.
· Substantial evidence to support agency finding is such relevant evidence as a reasonable person would consider adequate to support a finding.
· It is not the function of a reviewing court to judge the weight of evidence and the credibility of witnesses on appeal from an administrative agency.
· The existence of conflicting evidence does not mean the evidence relied on by agency is not substantial.
· In determining whether substantial evidence exists to support a necessary finding of agency, reviewing court must evaluate the relevant evidence relied on to see if a reasonable person would consider it adequate to support the finding.

RCN Telecom Services of Philadelphia, Inc. v. Newtown Tp., Bucks County, 848 A.2d 1108, Pa.Cmwlth., May 07, 2004.
Background: Cable television franchisee sought judicial review of decision by township board of supervisors directing franchisee to pay damages to township for breach of franchise agreement. The Court of Common Pleas, No. 2002- 02415-27-6, Bucks County, Mellon, J., affirmed. Franchisee appealed. 

Holdings: The Commonwealth Court, No. 1720 C.D. 2003, Friedman, J., held that: 

(1) franchisee waived right to arbitration; 

(2) franchisee was not entitled to automatic stay pending ruling on its application to modify franchise agreement; and 

(3) liquidated damages were not illegal penalty.

Affirmed.
· Where a complete record is developed before a local agency, the Commonwealth Court's scope of review is limited to determining whether constitutional rights were violated, whether there was an error of law or violation of agency procedure, and whether necessary findings of fact are supported by substantial evidence.

Washington

Association of Washington Business v. State, Dept. of Revenue, 121 Wash.App. 766, 90 P.3d 1128, Wash.App. Div. 2, May 25, 2004.
Background: State Department of Revenue appealed order of the Superior Court, Thurston County, Gary Tabor, J., invalidating three of its tax code rules. 

Holding: The Court of Appeals, Hunt, C.J., held that Department had inherent authority to adopt rules explaining specific sections of tax code.

Reversed.
· Promulgation of interpretive rules is within the inherent authority of a state agency, for which the agency need not have expressly delegated authority.
· All rules, whether interpretive or substantive, are "binding" on regulated parties in the sense that they set, for the time, the legal minima of behavioral standards; the relevance of rules' comparative binding strengths is only to guide courts in deciding standards of judicial review to apply to rule, and interpretative regulations get less deference.

Port of Seattle v. Pollution Control Hearings Bd., 151 Wash.2d 568, 90 P.3d 659, Wash., May 14, 2004.
Background: Airport coalition challenged § 401 water quality certification issued under federal Clean Water Act by Washington State Department of Ecology to the Port of Seattle for an airport runway project that required placing fill into area wetlands. Citizens group opposing airport expansion intervened. The Pollution Control Hearings Board (PCHB) affirmed the certification, but added 16 new conditions. All parties appealed, and the Supreme Court accepted direct review of the PCHB decision. 

Holdings: The Supreme Court, Bridge, J., held that: 

(1) as agency charged with administering statutes, Department of Ecology's interpretations were entitled to deference; 

(2) PCHB had authority to add conditions to § 401 certification; 

(3) there was "reasonable assurance" that airport runway project would meet state water quality standards; 

(4) PCHB improperly imposed condition of 1.0 cubic feet per second (cfs) minimum low flow for nearby creek; 

(5) Legislature's making retroactive legislation that approved use of Synthetic Precipitation Leaching Procedure (SPLP) in § 401 certification did not constitute impermissible special legislation; 

(6) port's plan adequately mitigated for impacts of runway, counting in-basin and out-of-basin mitigation; and 

(7) PCHB acted within its discretion in redacting deposition testimony.

Affirmed in part and reversed in part.
· If an ambiguous statute falls within an administrative agency's expertise, the agency's interpretation of the statute is accorded great weight, provided it does not conflict with the statute.
· The Supreme Court should overturn an administrative agency's factual findings only if they are clearly erroneous, and the court is definitely and firmly convinced that a mistake has been made.
· On review of an administrative agency's ruling, where there is room for two opinions and the agency acted honestly and upon due consideration, the Supreme Court should not find that an action was arbitrary and capricious, even though the court may have reached the opposite conclusion.
· Where the Washington State Department of Ecology and the Pollution Control Hearings Board (PCHB) disagree as to interpretation of statute that Department is charged with administering, the Supreme Court must give great weight to department's interpretations of the laws that it administers, so long as those interpretation do not conflict with statute's plain language.
· Deference to an administrative agency's interpretation of its own regulations is appropriate.
· An administrative agency's application of the law to a particular set of facts is subject to de novo review.
· Because Washington state Department of Ecology is the agency charged with interpreting and applying the water code, its interpretation of a provision deserves deference, so long as that interpretation is not contrary to the plain language of the statute.

Wisconsin

Bosco v. Labor & Industry Review Com'n, 272 Wis.2d 586, 681 N.W.2d 157, 2004 WI 77, Wis., Jun 15, 2004.
Background: Workers' compensation claimant sought judicial review of Labor and Industry Review Commission's (LIRC's) determination that it was reasonable for employer's insurer to have delayed making benefits payments to claimant during appeal. The Circuit Court, Kenosha County, Bruce E. Schroeder, J., reversed, and employer and insurer appealed. The Court of Appeals, 267 Wis.2d 293, 671 N.W.2d 331, affirmed. Employer and insurer petitioned for review. 

Holdings: The Supreme Court, Jon P. Wilcox, J., held that: 

(1) LIRC's decision that employer and insurer did not engage in bad faith was subject to no deference on review; 

(2) insurer's interpretation that statute permitted nonpayment of benefits was not reasonable or fairly debatable as defense to claimant's request for penalties; and 

(3) in matter of first impression, employer may be liable for bad faith penalties independent of its insurer.

Affirmed.
· When reviewing an appeal from a circuit court in an administrative review proceeding, Supreme Court reviews the decision of the agency, not that of the circuit court or ALJ.
· Even under the great weight standard, Supreme Court will not uphold an agency's interpretation of a statute if it is contrary to the clear meaning of a statute.
· No deference is generally due an agency's conclusion of law when an issue before the agency is one of first impression or when an agency's position on an issue provides no real guidance.
Gentilli v. Board of Police and Fire Com'rs of City of Madison, 272 Wis.2d 1, 680 N.W.2d 335, 21 IER Cases 662, 2004 WI 60, Wis., Jun 02, 2004.
Background: Former firefighter filed petition for certiorari review of an order of city board of police and fire commissioners terminating his employment. The Circuit Court, Dane County, Paul B. Higginbotham, J., dismissed petition, based on resolution of parallel statutory appeal. Firefighter appealed. The Court of Appeals certified appeal. 

Holdings: The Supreme Court, Shirley S. Abrahamson, Chief Justice, held that: 

(1) constitutional issues of vagueness or overbreadth of administrative rules that former firefighter raised in his petition for a writ of certiorari were issues of law that could have been considered under certiorari, even if they overlapped with issues in statutory appeal proceeding, and 

(2) doctrine of issue preclusion did not preclude certiorari petition.

Reversed and remanded.
· The right to seek certiorari review of an administrative agency decision exists when statutory review is inadequate or not available; certiorari does not lie, however, when the legislature has created an exclusive statutory review procedure.
· Certiorari review of a decision of an administrative agency is limited to questions of law and addresses the issues of: (1) whether the board kept within its jurisdiction; (2) whether the board proceeded on a correct theory of the law; (3) whether the board's action was arbitrary, oppressive, or unreasonable and represented its will and not its judgment; and (4) whether the evidence was such that it might reasonably make the order or determination in question.
· Doctrine of issue preclusion did not estop former firefighter in a certiorari proceeding from relitigating issues that were heard and determined in prior statutory appeal of his termination, even though factors that board of police and fire commissioners and circuit court could have considered in determining just cause would possibly overlap with issues that were subject to certiorari proceeding.
· Issue preclusion does not apply with respect to a certiorari proceeding subsequent to a statutory appeal, even though factors that a board of police and fire commissioners and a circuit court might consider in determining just cause might overlap with issues that are subject to a certiorari proceeding, namely whether the board kept within its jurisdiction and proceeded on a correct theory of the law.
Wyoming

Ferry County v. Concerned Friends of Ferry County, 121 Wash.App. 850, 90 P.3d 698, Wash.App. Div. 2, Apr 13, 2004.
Background: Regional growth management hearings board found county to be in noncompliance with Growth Management Act (GMA). The Superior Court, Thurston County, Wm. Thomas McPhee, J., affirmed board's decision. County appealed. 

Holdings: The Court of Appeals, Houghton, J., held that: 

(1) substantial evidence supported board's finding that county failed to base its species listing on reasoned process, and 

(2) even if board engaged in ex parte contacts, county failed to demonstrate prejudice caused by such contacts.

Affirmed.
· In order to find a county to be noncompliant with Growth Management Act (GMA), regional growth management hearings board must review the entire record, considering GMA goals, and be left with the firm conviction that a county made a mistake.
· Court of Appeals does not overturn an agency's decision even where the opposing party reasonably disputes the evidence with evidence of equal dignity.

State ex rel. Wyo. Dept. of Revenue v. Powder River Coal Co., 90 P.3d 1158, 2004 WY 54, Wyo., May 14, 2004.

Background: Department of Revenue appealed from decision of the Board of Equalization which reversed the Department's decision to impose sales tax on portion of corporate taxpayer's revenue which had been collected as part of diesel fuel purchases to pay for Leaking Underground Storage Tank (LUST) tax. The District Court, Campbell County, Dan R. Price II, J., certified the issues to the Supreme Court. 

Holding: The Supreme Court, Golden, J., held that sales tax was not due on LUST tax revenue.

Affirmed.
· If an agency did not apply the correct rule of law, or applied it incorrectly, the Supreme Court does not defer to the agency's conclusion but will correct any errors of law.

