Alabama


Tatum v. Freeman, 893 So.2d 1213, Ala.Civ.App., June 11, 2004.
Background: After interim president of state technical college terminated employee, employee filed an action for declaratory and injunctive relief, a petition for a writ of mandamus, and a petition for a writ of certiorari which challenged the sufficiency of process she received. The Circuit Court, Montgomery County, No. CV-01-2689, William A. Shashy, J., dismissed the action. Employee appealed. The Court of Civil Appeals, 858 So.2d 979, dismissed the appeal as being from a non-final judgment. Employee filed a motion for the trial court to enter a final judgment. The Circuit Court entered a final judgment. Employee appealed.

Holdings: The Court of Civil Appeals, Crawley, J., held that:

(1) the Alabama Administrative Procedures Act (AAPA) did not apply to employee's action challenging the sufficiency of process she was afforded after her termination;

(2) employee was not entitled to injunctive or declaratory relief; and

(3) employee was not entitled to reinstatement.

Affirmed.

Arizona

Wonders v. Pima County, 207 Ariz. 576, 89 P.3d 810, 425 Ariz. Adv. Rep. 13, Ariz.App. Div. 2, May 12, 2004.
Background: Developer of two subdivisions brought inverse condemnation and declaratory judgment action against county, challenging county's native plant preservation ordinance. The Superior Court, Pima County, No. C20013005, Carmine Cornelio, J., entered summary judgment for county. Developer appealed. 

Holdings: The Court of Appeals, Flórez, J., held that: 

(1) trial court acted within its discretion, under doctrine of primary jurisdiction, in exercising jurisdiction to entertain some, but not all, of developer's claims; 

(2) ordinance was not preempted by state law; 

(3) ordinance did not effect compensable taking under takings clause; and 

(4) ordinance did not effect invalid exaction of any of developer's constitutional rights.

Affirmed.
· The exhaustion doctrine is concerned with the timing of judicial review of administrative action.
· In contrast to the exhaustion of remedies doctrine, which governs when administrative action is subject to judicial review, the doctrine of primary jurisdiction determines whether the court or the agency should make the initial decision in a particular case.
· The doctrine of primary jurisdiction is a discretionary rule created by the courts to effectuate the efficient handling of cases in specialized areas where agency expertise may be useful.

California

PG & E Corp. v. Public Utilities Com'n, 118 Cal.App.4th 1174, 13 Cal.Rptr.3d 630, 4 Cal. Daily Op. Serv. 4448, 2004 Daily Journal D.A.R. 6103, Cal.App. 1 Dist., May 21, 2004.
Background: The Public Utilities Commission (PUC), Nos. 02-01-037, 02- 01-039, 02-07-043, 02-07-044, issued rulings concerning its investigation initiated during height of state's electricity energy crisis, which included review of PUC's approvals of reorganizing public utilities under holding companies. Holding companies of three large investor-owned electric utilities sought review. 

Holdings: In a consolidated proceeding, the Court of Appeal, Jones, P.J., held that: 

(1) PUC was exercising limited jurisdiction, rather than seeking to assert general jurisdiction, over holding companies; 

(2) PUC's exercise of limited jurisdiction did not require express statutory authority; 

(3) conditions previously imposed on holding companies were not contractual obligations that required civil action to enforce; and 

(4) PUC's interim interpretation of the first priority condition imposed on holding company was not ripe for review.

Affirmed in part and affirmed without prejudice in part.
· Interpretation by the Public Utilities Commission (PUC) was entitled to some judicial deference, but was one of among several tools available to the court in determining the meaning and legal effect of statute.
· In general, an agency's interpretation of statutes within its administrative jurisdiction are given presumptive value as a consequence of the agency's special familiarity and presumed expertise with satellite legal and regulatory issues.
· Ordinarily, interpretation by the Public Utilities Commission (PUC) of the Public Utilities Code should not be disturbed unless it fails to bear a reasonable relation to statutory purposes and language.
· The general rule of deference to interpretations of statutes subject to the regulatory jurisdiction of agencies does not apply when the issue is the scope of the agency's jurisdiction.
· In interpreting statutes, courts are free to take into account agency interpretations, but such agency interpretations are not binding or necessarily even authoritative.
· The weight courts attach to agency interpretations of statutes is contextual and depends on factors such as the thoroughness evident in the agency's consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.
· A basic prerequisite to judicial review of administrative acts is the existence of a ripe controversy.
· Absent extraordinary circumstances, the Court of Appeal cannot engage in appellate review of administrative proceedings simply because a party claims uncertainty as a consequence of a vague statute or regulation; court must wait until administrative agency has issued a decision with concrete consequences from which relief may properly be sought.
Colorado
Stell v. Boulder County Dept. of Social Services, 92 P.3d 910, Colo., Jun 14, 2004.
Background: Claimant sought review of Department of Health Care Policy and Financing decision that invalidated claimant's disability trust due to the fact it provided for payment of other expenses before reimbursing the state for Medicaid benefits. The Court of Appeals affirmed, 78 P.3d 1142. Claimant petitioned Supreme Court for review. 

Holdings: Upon grant of petition, the Supreme Court, Mullarkey, C.J., held that: 

(1) claimant's action was not moot, even though his medical benefits had been reinstated, and 

(2) state was entitled to reimbursement from disability trust for medical benefits only after trustee paid federal and state taxes on trust income.

Reversed and remanded.
· The interpretation of a statute or regulation by the agency charged with its administration is ordinarily accorded deference; if it has a reasonable basis in law and is warranted by the record, a court will generally accept an agency's interpretation of the statute or regulation.
Connecticut

R and R Pool and Patio, Inc. v. Zoning Bd. of Appeals of the Town of Ridgefield, 83 Conn.App. 1, 847 A.2d 1052, Conn.App., May 18, 2004.
Background: Property owners appealed from decision of town's zoning board of appeals upholding planning director's denial of their application for site plan approval for outdoor display and storage of certain merchandise. The Superior Court, Judicial District of Danbury, Doherty, J., reversed board's decision and directed board to grant the application. After certification was granted, board appealed. 

Holding: The Appellate Court, Schaller, J., held that trial court's order directing board to grant property owners' application was overbroad and deprived board of its discretionary authority.

Reversed in part and remanded.
· The trial court's scope of review of a decision of a zoning board of appeals is limited to determining only whether the board's actions were unreasonable, arbitrary or illegal.
· Where a zoning agency has stated its reasons for its actions, the court should determine only whether the assigned grounds are reasonably supported by the record and whether they are pertinent to the considerations which the agency was required to apply under the zoning regulations.
· Where a zoning agency has stated its reasons for its actions, the court should determine only whether the assigned grounds are reasonably supported by the record and whether they are pertinent to the considerations which the agency was required to apply under the zoning regulations.
· When, on a zoning appeal, it appears that as a matter of law there was but a single conclusion which the zoning authority could reasonably reach, the court may direct the administrative agency to do or to refrain from doing what the conclusion legally requires; however, in the absence of such circumstances, the court upon concluding that the action taken by the administrative agency was illegal, arbitrary or in abuse of its discretion should go no further than to sustain the appeal taken from its action.

Wiese v. Freedom of Information Com'n, 82 Conn.App. 604, 847 A.2d 1004, 187 Ed. Law Rep. 933, Conn.App., Apr 27, 2004.
Background: Public school teacher appealed decision of Freedom of Information Commission that ordered school to disclose to requesters an agreement concerning teacher's punishment for showing inappropriate film to students. The Superior Court, Judicial District of New Britain, Arnold W. Aronson, Judge Trial Referee, rendered judgment for Commission. Teacher appealed. 

Holding: The Appellate Court, Dupont, J., held that agreement was a record related to discipline, not a record of teacher performance and evaluation, and thus was subject to disclosure.

Affirmed.
· When the legislature intentionally uses broad terms without definition, it evinces a judgment that the agency should define the parameters of the broad terms of relevant statutes on a case-by-case basis.
· Practical construction placed on statute by agency, if reasonable, is highly persuasive.

Illinois

Roadway Exp., Inc. v. Industrial Com'n, 347 Ill.App.3d 1015, 808 N.E.2d 1118, 283 Ill.Dec. 830, Ill.App. 3 Dist., Apr 23, 2004.
Background: Appeal was taken from decision of the Industrial Commission which ordered employer to pay workers' compensation claimant's medical bills, ordered employer to pay temporary total disability benefits, and found claimant permanently and partially disabled. The Circuit Court, Rock Island County, Joseph F. Beatty, J., reversed and remanded after finding claimant permanently and totally disabled. Employer appealed. 

Holding: The Appellate Court, Goldenhersh, J., held that order was interlocutory, and thus Court lacked jurisdiction to hear appeal.

Appeal dismissed, cause remanded.
· If the only purpose of a remand is to have an administrative agency make a mathematical calculation, then the order is final for purposes of appeal.

Indiana


M-Plan, Inc. v. Indiana Comprehensive Health Ins. Ass'n, 809 N.E.2d 834, Ind., Jun 08, 2004.
Background: Health maintenance organizations (HMOs) brought action against the Comprehensive Health Insurance Association (CHIA) and Insurance Commissioner for a declaratory judgment that assessment methodology was illegal and unconstitutional. The Superior Court, Marion County, Gerald S. Zore, J., dismissed the complaint for lack of subject matter jurisdiction due to a failure to exhaust administrative remedies. HMOs appealed. The Court of Appeals, Bailey, J., reversed. Transfer was granted. 

Holding: The Supreme Court, Boehm, J., held that the HMOs were required to exhaust internal remedies of appeals to board of directors and Insurance Commissioner before resorting to litigation.

Trial court affirmed.
· The failure to exhaust administrative remedies is a matter of subject matter jurisdiction of the trial court.
· Exhaustion of administrative remedies may be excused if the exercise would be futile.
· The requirement to exhaust administrative remedies should not be dispensed with lightly on grounds of futility.
· To prevail upon a claim of futility of administrative remedy, one must show that the administrative agency was powerless to effect a remedy or that it would have been impossible or fruitless and of no value under the circumstances.

Iowa

Auen v. Alcoholic Beverages Div., Iowa Dept. of Commerce, 679 N.W.2d 586, Iowa, May 12, 2004.
Background: Association of beer distributors filed request to overturn administrative rule promulgated by Alcoholic Beverages Division (ABD) of the Department of Commerce that allowed a tied-house arrangement between industry members, their subsidiaries or affiliates, and retailers, when relationship was remote or de minimis. The District Court, Polk County, Karen A. Romano, J., upheld ABD's exercise of its rulemaking power. Association appealed. 

Holdings: The Supreme Court, Wiggins, J., held that: 

(1) legislature vested interpretation of statute governing ownership interests of person engaged in business of manufacturing, bottling, or wholesaling alcoholic beverages, wine, or beer with ABD, but 

(2) ABD rule was an illogical interpretation of ownership interest statute, which was prohibited by the statute.

Reversed and remanded with instructions.
· If the legislature has not clearly vested the interpretation of the statute at issue with an administrative agency, the Supreme Court is free to substitute its judgment de novo for the agency's interpretation and determine if the interpretation is erroneous.
· If the legislature has not clearly vested the interpretation of the statute at issue with an administrative agency, the Supreme Court is free to substitute its judgment de novo for the agency's interpretation and determine if the interpretation is erroneous.

Berger v. Department of Transp., 679 N.W.2d 636, Iowa, May 12, 2004.
Background: Property owners sought review of decision of the Iowa Department of Transportation (IDOT) denying compensation for relocation assistance after they were told that their property would be purchased as part of highway improvement project, which was subsequently delayed. The District Court, Johnson County, Cynthia H. Danielson, J., denied compensation. Owners appealed. 

Holding: The Supreme Court, Wiggins, J., held that owners were not "displaced persons" and were thus not entitled to relocation compensation.

Affirmed.
· On review of agency decision, appellate court determines whether its application of the standards set forth in Administrative Procedure Act would produce the same result as reached by the district court in its application of the standards.

Maryland

Arroyo v. Board of Educ. of Howard County, 381 Md. 646, 851 A.2d 576, 189 Ed. Law Rep. 274, 21 IER Cases 779, Md., Jun 10, 2004.
Background: After guidance counselor's termination was affirmed by the Court of Special Appeals, he filed a civil tort complaint alleging wrongful termination against county and county board of education. The Circuit Court, Howard County, Lenore Gelfman, J., granted the county board of education summary judgment. Guidance counselor appealed. 

Holdings: The Court of Appeals, Cathell, J., after issuing a writ of certiorari, held that: 

(1) guidance counselor's final administrative decision occurred when the State Board of Education issued its decision regarding the propriety of counselor's termination, and 

(2) time for guidance counselor to file a civil complaint for wrongful termination, following counselor's exhaustion of administrative remedies, accrued no later than the date the State Board of Education issued its decision regarding counselor's termination.

Affirmed.
· There is no prohibition against filing an independent judicial action while primary administrative proceedings are under way, but, that there is a prohibition against deciding, i.e., adjudicating, the issue in the independent judicial case until a final administrative determination is made.
· The exhaustion of administrative remedies doctrine requires that a party must exhaust statutorily prescribed administrative remedies, generally evidenced by a final decision by the administrative agency, before the resolution of separate and independent judicial relief in the courts.
· In cases where the administrative remedy is primary, and there are alternative independent judicial remedies available, the alternate judicial remedy may not be resolved, although the action can be brought and stayed, prior to the exhaustion of the administrative remedy, i.e., the final agency determination.

Michigan

Mayor of City of Lansing v. Michigan Public Service Com'n, 470 Mich. 154, 680 N.W.2d 840, Mich., Jun 09, 2004.
Background: Petroleum pipeline company filed application requesting approval from the Public Service Commission (PSC) for an alternative pipeline route to replace portion of route that it previously withdrew from PSC's consideration. City through which proposed pipeline would run, city's mayor, and a county commissioner intervened. The PSC determined that pipeline company was not required to submit city's consent with its application and approved application. City, mayor, and county commissioner appealed. The Court of Appeals, Talbot, P.J., 257 Mich.App. 1, 666 N.W.2d 298, affirmed. Leave to appeal was granted. 

Holdings: The Supreme Court, Taylor, J., held that: 

(1) the company was required to get local consent of city before constructing its pipeline, but 

(2) it could submit application before obtaining the consent.

Affirmed.
· Courts use the same rules of construction both for statutes and for administrative regulations.

Missouri


Fleming v. City Of Jennings, 133 S.W.3d 148, Mo.App. E.D., Mar 23, 2004.
Background: Landowners brought action against city after city demolished a building on their property. The Circuit Court, St. Louis County, John F. Kintz, J., entered judgment in favor of landowners. City appealed and landowners cross-appealed award calculation. 

Holding: The Court of Appeals, William H. Crandall, Jr., J., held that letter from city to landowners regarding demolition of building was not final order.

Affirmed.
· An agency's order that is tentative, provisional, contingent or subject to recall, revision or reconsideration by the agency is not considered final.

Montana

Associated Press v. Crofts, 321 Mont. 193, 89 P.3d 971, 187 Ed. Law Rep. 1064, 32 Media L. Rep. 1737, 2004 MT 120, Mont., May 04, 2004.
Background: Newspaper brought action against Commissioner of Higher Education, seeking a declaration that the meetings between Commissioner and state university policy committee, which was made up of senior university employees, were subject to open meetings laws and enjoining Commissioner from excluding the public from meetings. The First Judicial District Court, Lewis and Clark County, Thomas C. Honzel, J., granted newspaper summary judgment. Commissioner appealed. 

Holdings: The Supreme Court, John Warner, J., held that: 

(1) meetings between Commissioner and university policy committee were subject to open meetings laws, and 

(2) newspaper was not entitled to attorney fees.

Affirmed in part and reversed in part.
· Factors to consider when determining if a particular committee's meetings are required to be open to the public under the open meetings law and the state constitution include: (1) whether the committee's members are public employees acting in their official capacity; (2) whether the meetings are paid for with public funds; (3) the frequency of the meetings; (4) whether the committee deliberates rather than simply gathers facts and reports; (5) whether the deliberations concern matters of policy rather than merely ministerial or administrative functions; (6) whether the committee's members have executive authority and experience; and (7) the result of the meetings.

Nevada

Gilman v. Nevada State Bd. of Veterinary Medical Examiners, 89 P.3d 1000, Nev., May 19, 2004.
Background: Veterinarian filed petition for judicial review of disciplinary action by the State Board of Veterinary Medical Examiners. The Eighth Judicial District Court, Clark County, Mark W. Gibbons, J., denied petition. Veterinarian appealed. 

Holdings: The Supreme Court, Agosti, J., held that: 

(1) veterinarian could be assessed costs of proceeding; 

(2) veterinarian could not be assessed attorney fees; 

(3) Board could award expert witness fees above statutory cap applicable to district court actions; 

(4) Board failed to justify imposition of costs for investigator; and 

(5) statutes did not permit employment of unlicensed veterinary technician.

Affirmed in part, reversed in part, and remanded with instructions.
· On review, neither the Supreme Court nor the district court may substitute its judgment or evaluation of the record developed at the agency level for that of the agency; rather, the court must review the evidence presented to the agency in order to determine whether the agency's decision was arbitrary or capricious and was thus an abuse of the agency's discretion.
· The decision of the agency will be affirmed if substantial evidence exists to support it; substantial evidence is that which a reasonable mind might accept as adequate to support a conclusion.
· On review of an agency decision, questions of law are reviewed de novo.
· A presumption of honesty and integrity cloaks those who serve as adjudicators; that presumption may be overcome, however, and a violation of due process shown, by showing that the adjudicators have a conflict of interest, such as a financial stake in the outcome of the case.
· Under due process clause, no bias based on a financial stake may be inferred on the part of an agency adjudicator if the pecuniary interest is too remote to create a possible temptation to convict.
· Even though a prevailing party submits itemized statements in support of investigation costs in an administrative hearing, the party must also demonstrate how such fees were necessary to and incurred in the present action; without such information, a grant of investigation costs constitutes an abuse of discretion by the agency.
· When the alleged violations must be supported by clear and convincing evidence, Supreme Court reviews the agency record and decision with a degree of deference, seeking only to determine whether the evidence adduced at the hearing was sufficient to have convinced the deciding body that violations had been shown by clear and convincing evidence.

New Jersey

In re Adoption of 2003 Low Income Housing Tax Credit Qualified Allocation Plan, 369 N.J.Super. 2, 848 A.2d 1, N.J.Super.A.D., Apr 28, 2004.
Background: Public interest organizations sought judicial review of annual Qualified Allocation Plan (QAP) adopted by Housing Mortgage Finance Agency (HMFA) in administering federal Low Income Housing Tax Credit (LIHTC) program alleging QAP funding for urban areas perpetuated racial discrimination. 

Holdings: The Appellate Division of Superior Court, Havey, P.J.A.D., held that: 

(1) HMFA was subject to requirement to affirmatively further fair housing goals; 

(2) QAP affirmatively furthered fair housing goals; 

(3) plaintiffs failed to make prima facie case that QAP had discriminatory effect in violation of Title VIII; 

(4) QAP did not have discriminatory impact on community in violation of Title VIII; 

(5) QAP did not violate state constitutional guarantees regarding education; 

(6) QAP did not violate Mount Laurel doctrine that required suburbs to shoulder their fair share of low-income housing needs; 

(7) QAP did not violate equal protection clause; and 

(8) QAP did not violate Law Against Discrimination (LAD).

Affirmed.
· Administrative regulations are presumed to be valid.
· Presumption of validity of administrative regulations attaches if the regulation is within the authority delegated to the agency and is not on its face beyond the agency's power.
· Courts generally disfavor finding that an agency acted in an ultra vires fashion in adopting regulations.
· The party challenging administrative rule or regulation has the burden of proving that it is arbitrary, capricious or unreasonable.
· To determine unreasonableness of an administrative rule or regulation, a court examines whether: (1) agency's decision offends the State or Federal Constitution, (2) agency action violates express or implied legislative policies, (3) record contains substantial evidence to support findings on which the agency based its action, and (4) applying legislative policies to the facts, agency clearly erred in reaching a conclusion that could not reasonably have been made based on the relevant factors.
· A court is not governed by an agency's interpretation of the statute that governs its actions or the agency's resolution of a purely legal issue.
· An administrative regulation cannot alter the terms of a statute or frustrate the legislative policy.
· A court ordinarily places weight on the interpretation of legislation by the administrative agency which is charged with enforcing it, however, federal courts do not defer to a state agency's interpretation of a federal statute.
· A state agency implementing a federal program must comply with applicable federal law, federal regulations, and federal policies.
· Administrative agencies have broad discretion in selecting the appropriate method to fulfill their statutory responsibilities.

New York

721 Ninth Ave., LLC v. New York State Div. of Housing and Community Renewal, 8 A.D.3d 41, 778 N.Y.S.2d 35, 2004 N.Y. Slip Op. 04759, N.Y.A.D. 1 Dept., Jun 08, 2004.
Background: Owner of adjoining apartment buildings initiated article 78 proceeding to annul determination of Division of Housing and Community Renewal (DHCR) that the premises constituted horizontal multiple dwelling subject to rent stabilization. The Supreme Court, New York County, Sherry Klein Heitler, J., dismissed petition. Owner appealed. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) DHCR was not collaterally estopped by prior determination, but 

(2) buildings were not subject to rent stabilization.

Reversed.
· Prior determination of Division of Housing and Community Renewal (DHCR) that apartment in one of owner's two adjoining buildings was not under DHCR's jurisdiction because it contained fewer than six housing units did not collaterally estop DHCR from claiming that the premises were subject to Rent Stabilization Law in subsequent proceeding; tenants in subsequent proceeding were not parties to prior proceeding, and did not have full and fair opportunity to contest determination made therein.
· Decision of administrative agency which neither adheres to its own prior precedent nor indicates its reason for reaching different result on essentially same facts is arbitrary and capricious.
· Court is not bound by agency determination that is irrational or unreasonable.

Northern Metropolitan Residential Healthcare Facility v. Novello, 4 Misc.3d 394, 777 N.Y.S.2d 277, 2004 N.Y. Slip Op. 24152, N.Y.Sup., May 14, 2004.
Background: Residential health care facility commenced Article 78 proceeding seeking a judgment reversing, annulling, and/or modifying the Department of Health (DOH) and its commissioner's administrative determination to recover $366,816 in alleged Medicaid overpayments. 

Holdings: The Supreme Court, Albany County, Dan Lamont, J., held that: 

(1) DOH's determination that Department of Social Services (DSS) had regulatory authority to audit facility's Medicaid reimbursement rate was reasonably and rationally based; but 

(2) DSS failed to provide facility with timely notice of its intent to audit 1991 rate year, and thus, it was precluded from recovering any overpayment for rate year 1991; 

(3) DOH's interpretation of "deletion of service," within meaning of regulation permitting recovery of Medicaid overpayments by reason of deletion of previously offered service, based upon whether facility incurred any cost for such service was wholly rational and reasonable; and 

(4) DOH's determination that facility did not delete its transportation services was rational and reasonable.

Petition granted.
· An agency's interpretation of its own regulations is entitled to great deference unless it is unreasonable or irrational.

Oregon

Stanley v. Driver and Motor Vehicle Services Branch (DMV), 193 Or.App. 202, 89 P.3d 1186, Or.App., Apr 28, 2004.
Background: Driver appealed decision of the Driver and Motor Vehicles Services Division (DMV) to suspend his driving privileges for refusing to submit to chemical breath test. The Circuit Court remanded action for consideration of audiotape. After hearing was continued, DMV affirmed suspension. Driver appealed, and the Circuit Court, Marion County. Don Dickey, J., reversed the suspension due to continuation of hearing. DMV appealed. 

Holdings: The Court of Appeals, Edmonds, P.J., held that: 

(1) administrative rule preventing rescheduling of hearing only applied to initial hearing, and 

(2) hearing officer had authority to reschedule hearing on remand.

Reversed and remanded.
· In construing an administrative rule, the court applies the same analytical framework applicable to the construction of statutes.
· In construing an administrative rule, the court first examines the rule's text, along with its context, which includes other provisions of the same rule, other related rules, and other related statutes, to ascertain the intent underlying the rule.
· The rule of construction that courts are not to insert what has been omitted when they interpret a statute applies equally to when the court reviews an agency's interpretation of its rule.

Pennsylvania

Lee Publications, Inc. v. Dickinson School of Law, 848 A.2d 178, 187 Ed. Law Rep. 917, Pa.Cmwlth., Apr 23, 2004.
Background: Newspapers brought Sunshine Act action against association and board of governors of private law school that had merged with state university. The Common Pleas Court of the County of Cumberland, No. 2004-0312 Equity Term, Guido, J., granted newspapers a preliminary injunction opening up meeting of board of governors to the public. Defendants appealed. 

Holdings: The Commonwealth Court, No. 217 C.D. 2004, Cohn, J., held that: 

(1) board of governors which was still operating so as to enforce merger covenants with state university was not a "committee" of the university such that its meetings were subject to the terms of the Sunshine Act, and 

(2) newspapers were not entitled to a preliminary injunction opening up board of governor meetings to the public.

Reversed.
· Purpose of the Sunshine Act is to provide citizens with an opportunity to observe the deliberation, policy formulation and decision-making processes of public agencies.
· The Sunshine Act should be read broadly in order to accomplish its important objective of allowing the public to witness deliberations and actions of public agencies.
· Independent entities that have a contractual relationship with a public body are not brought within the Sunshine Act simply because those entities have an ability to enforce contractual obligations against the public body.
UGI Utilities, Inc. v. Unemployment Compensation Bd. of Review, 851 A.2d 240, Pa.Cmwlth., Jun 07, 2004.
Background: Employer petitioned for review of the adjudication of the Unemployment Compensation Board of Review, No. B-412358, granting claimant unemployment benefits. 

Holdings: The Commonwealth Court, No. 1388 C.D. 2003, Leavitt, J., held that: 

(1) employer should have introduced the drug test results and chain of custody documentation through the testimony of employer's medical review officer (MRO); and 

(2) unemployment compensation statute which provides that claimant is ineligible for compensation if he is discharged due to failure to submit and/or pass drug test conducted pursuant to employer's substance abuse policy requires an employer to demonstrate that it had adopted a substance abuse policy that was violated by the employee in order for that employee to be rendered ineligible for benefits.

Reversed.
· Administrative hearings do not authorize discovery.
· In any hearing, whether judicial or administrative, the focus of the factfinder should be on the merits of a proffered lab report, i.e., whether the test results are scientifically sound and, therefore, reliable as opposed to whether the report was the actual one issued by the lab and the sample tested was the relevant one.

Texas

Hinkley v. Texas State Bd. of Medical Examiners, 140 S.W.3d 737, Tex.App.-Austin, Jun 10, 2004.
Background: Doctor appealed from decision of the District Court, Travis County, 53rd Judicial District, No. GN003663, Scott H. Jenkins, J., affirming the decision of State Board of Medical Examiners to revoke his license to practice medicine. 

Holding: The Court of Appeals, Bob Pemberton, J., held that substantial evidence supported State Board of Medical Examiners' decision to revoke doctor's medical license.

Affirmed.
· Appellate court may not substitute its judgment for that of the agency regarding the weight of the evidence; however, appellate court must test any disputed finding of basic or underlying fact against that body of evidence.
· The crux of a substantial evidence analysis is whether the agency's factual findings are reasonable in light of the evidence from which they were purportedly inferred.
· Substantial evidence to support agency decision does not mean a large or considerable amount of evidence, but rather such relevant evidence as a reasonable mind might accept as adequate to support a conclusion of fact.
· Appellate court will sustain an agency's finding if reasonable minds could have reached the same conclusion.
· An administrative decision is generally not arbitrary and capricious if it is supported by substantial evidence.
· Instances may arise in which the agency's action is supported by substantial evidence, but is arbitrary and capricious nonetheless, and one such instance is when a denial of due process has resulted in the prejudice of substantial rights of a litigant.
· An agency abuses its discretion in reaching a decision if it omits from its consideration factors that the legislature intended the agency to consider, includes in its consideration irrelevant factors, or reaches a completely unreasonable result after weighing only relevant factors.
· Appellate court must presume that agency order is valid, and the burden of proving otherwise is on the appellant.
· Under the substantial evidence standard of review, appellate court must ask only whether the evidence in its entirety is sufficient that reasonable minds could have reached the conclusion that the agency must have reached to justify the disputed action.
· The evidence in the record may actually preponderate against the agency's decision, but still satisfy the substantial evidence requirement.
Wisconsin

County of Dane v. Winsand, 271 Wis.2d 786, 679 N.W.2d 885, 2004 WI App 86, Wis.App., Mar 11, 2004.
Background: Defendant was convicted in the Circuit Court, Dane County, Patrick J. Fiedler, J., of operating a motor vehicle while intoxicated (OWI). He appealed. 

Holding: The Court of Appeals, Vergeront, J., held that defendant failed to establish that, in approving either specific instrument that tested his breath or that category of instruments, chief of chemical test section of Department of Transportation (DOT) used standards that met the statutory definition of, but were not promulgated as, a "rule."

Affirmed.
· The approval of a particular item or program is not in itself a "rule," under the administrative procedure and review statutes, because it is not a general order of general application.

Donaldson v. Bd. of Com'rs of Rock-Koshkonong Lake Dist., 272 Wis.2d 146, 680 N.W.2d 762, 2004 WI 67, Wis., Jun 09, 2004.
Background: Owner of property in public inland lake protection and rehabilitation district sought judicial review of district board's decision to deny his petition to detach his land from district. The Circuit Court, Rock County, James E. Welker, J., reversed board's decision, and board appealed. The Court of Appeals, 260 Wis.2d 238, 659 N.W.2d 66, reversed. Owner petitioned for review. 

Holdings: The Supreme Court, David T. Prosser, J., held that: 

(1) board failed to apply correct standard to petition to detach property; 

(2) board's decision was arbitrary and unreasonable; and 

(3) evidence was insufficient to support board's decision.

Court of Appeals reversed, and case remanded to circuit court.
· Arbitrary action is the result of an unconsidered, wilful and irrational choice of conduct and not the result of the winnowing and sifting process.
State v. Devore, 272 Wis.2d 383, 679 N.W.2d 890, 2004 WI App 87, Wis.App., Mar 23, 2004.
Background: Defendant, who was found not guilty by reason of his mental state as to charges of burglary, theft, and bail jumping, filed motion to be transferred to Minnesota under the Interstate Compact on Mental Health. The Circuit Court, Marathon County, Gregory E. Grau, J., denied motion, and defendant appealed. 

Holding: The Court of Appeals, Hoover, P.J., held that Interstate Compact on Mental Health did not apply to defendant who was committed after being found not guilty by reason of his mental state.

Affirmed.
· Where legal questions are intertwined with policy decisions, the Court of Appeals should defer to the administrative agency responsible for determining policy.
Turner v. Wisconsin Dept. of Revenue, 271 Wis.2d 760, 679 N.W.2d 880, 2004 WI App 82, Wis.App., Mar 03, 2004.
Background: Husband and wife, who were the sole partners in limited liability partnership, sought review of decision of the Tax Appeals Commission requiring them to pay real estate transfer fee for transfer between their partnership and their limited liability partnership. The Circuit Court, Waukesha County, Lee S. Dreyfus, Jr., J., affirmed. Husband and wife appealed. 

Holding: The Court of Appeals, Snyder, J., held that transfer was not exempt from transfer fee as a conveyance between a partnership and family member partners.

Affirmed.
· On appeal of an agency decision, appellate court reviews the decision of the agency and not the order of the circuit court.
· "Great weight" standard of review, under which agency's legal conclusions will be upheld if they are reasonable, applies when (1) the agency was charged by the legislature with the duty of administering the statute, (2) the agency's interpretation of the statute is long-standing, (3) the agency employed its expertise or specialized knowledge in forming the interpretation, and (4) the agency's interpretation provides uniformity and consistency in application of the statute.

