California

City of Lodi v. Randtron, 118 Cal.App.4th 337, 13 Cal.Rptr.3d 107, 4 Cal. Daily Op. Serv. 3890, 2004 Daily Journal D.A.R. 5402, Cal.App. 3 Dist., May 05, 2004.
Background: City filed complaint against dissolved corporation, seeking mandatory injunction compelling defendant to comply with an administrative abatement action order with regard to an environmental nuisance on property formerly owned by defendant. Parties filed cross motions for summary judgment and the Superior Court, Sacramento County, No. 99AS02335, John R. Lewis, J., retired, sitting by assignment, ruled in favor of city and issued the requested injunction. Defendant appealed. 

Holding: The Court of Appeal, Blease, Acting P.J., held that the administrative abatement action order, issued pursuant to city ordinance, was preempted by state law.

Summary judgment reversed and injunction vacated.
· An administrative agency has only that authority conferred upon it by statute and any action not authorized is void.
· Administrative regulations that exceed the scope of or are inconsistent with the governing statute are unenforceable.
· The rule governing the exhaustion of administrative remedies holds that where an administrative remedy is provided by statute, relief must be sought from the administrative body and this remedy exhausted before the courts will act.
· The rule requiring exhaustion of administrative remedies does not apply where the administrative officer lacks subject matter jurisdiction to issue the challenged order.
· For purposes of determining whether an administrative officer lacked subject matter jurisdiction to issue a challenged order, lack of subject matter jurisdiction means an entire absence of power to hear or determine the case, an absence of authority over the subject matter or the parties.
· An administrative order will not be given preclusive effect when the order is made in excess of the agency's jurisdiction.

Colorado

Dee Enterprises v. Industrial Claim Appeals Office of State of Colo., 89 P.3d 430, Colo.App., Jul 31, 2003.
Employer sought review of Industrial Claim Appeals Office finding that workers' compensation claimant had suffered a compensable injury and awarding him benefits. The Court of Appeals, Davidson, C.J., held that statutes which conferred jurisdiction on administrative law judges (ALJs) and Industrial Claim Appeals Office to hear and determine workers' compensation matters did not violate the separation of powers doctrine.

Affirmed.
· When the General Assembly creates an administrative agency and provides it specific powers pursuant to the state's police power, the agency's exercise of those powers within the scope of its authority is presumed to be valid and constitutional.
· Workers' compensation statutes which conferred jurisdiction on administrative law judges (ALJs) and Industrial Claim Appeals Office to hear and determine workers' compensation matters did not violate the separation of powers doctrine by conferring judicial authority on an administrative agency that was part of the executive branch; the awards and determinations of ALJs and the Appeals Office, including any penalties imposed, lacked judicial finality because they were not enforceable by execution or other proceedings until a district court entered a binding judgment thereon.
Roosevelt Tunnel, LLC v. Norton, 89 P.3d 427, Colo.App., Jul 17, 2003.
Mining company brought action for writ of mandamus after Water Quality Control Division denied, through failure to act, company's application for temporary discharge permit for water flows from mine drain into creek. The District Court, Teller County, Edward S. Clot, J., dismissed the action. Company appealed. The Court of Appeals, Taubman, J., held that: (1) Division's failure to act on permit request within 180 days did not deny company adequate remedy at law, but rather required company to file complaint within 30 days after expiration of the 180-day period, and (2) company's failure to file complaint within 30 days after expiration of 180-day period deprived trial court of jurisdiction.

Affirmed.
· When an agency has an obligation to carry out a mandatory, nondiscretionary duty and fails to meet an established statutory deadline for carrying out that duty, the failure to carry out that duty is itself final agency action.

Sanchez v. American Standard Ins. Co. of Wisconsin, 89 P.3d 471, Colo.App., Oct 09, 2003.
Insureds brought action against automobile insurer to recover personal injury protection (PIP) benefits for treatment outside preferred provider organization (PPO) specified in the policy. Insureds sought PIP examination, and insurer sought PPO review. The District Court, City and County of Denver, Frank A. Martinez, J., entered summary judgment in favor of insureds. Insurer appealed. The Court of Appeals, Rothenberg, J., held that the insurer had the option, i.e., the right or entitlement, to select either the PIP examination of the insureds or the PPO review procedure.

Reversed and remanded.
· An "interpretative rule" serves the advisory function of explaining the meaning of a phrase in a statute or other rule and describes the factors an agency will consider in future administrative proceedings, but does not bind the agency to a particular result.
· An administrative rule based on an agency's statutory authority to promulgate a substantive standard that carries the force of law is a legislative or substantive rule.
· An agency's own characterization of a particular rule is some indication of the nature of the rule as administrative or interpretive.
· An administrative regulation must further the will of the General Assembly and may not modify or contravene an existing statute.
· When the meaning of an administrative regulation is in question, the agency's own interpretation is given great weight unless it would be inconsistent with the regulation itself.
· Courts generally defer to the agency's own interpretations, even if nonbinding, so long as they do not modify or contravene an existing statute.


Trans Shuttle, Inc. v. Public Utilities Com'n of State, 89 P.3d 398, Colo., May 03, 2004.
Background: Airport shuttle service with interstate certificate sought judicial review of penalties assessed against it by Public Utilities Commission (PUC) for transporting passengers intrastate without state certificate. The District Court, City and County of Denver, Herbert L. Stern, III, J., affirmed. Service appealed. 

Holdings: The Supreme Court, Rice, J., held that: 

(1) PUC had jurisdiction over shuttle service; 

(2) PUC acted pursuant to its authority; 

(3) penalty assessment was adjudication; and 

(4) proceeding did not violate service's due process rights.

Affirmed.
· Because Public Utilities Commission (PUC) has considerable technical expertise in the arena of public utilities regulation, courts should accord deference to the PUC's interpretations of applicable statutes and regulations; however, courts make an independent judgment on questions of law.
· Doctrine of primary jurisdiction, or deference doctrine, allows for judicial deference to an agency where such deference is necessary to promote uniformity and take advantage of the special expertise of that agency; however, the doctrine should be utilized reluctantly where the issue is strictly a legal one that is within the conventional competence of the courts.
· Factors for consideration by court to determine whether controversy involves complex technical questions of fact uniquely within an agency's expertise and experience requiring application of primary jurisdiction doctrine are: (1) whether uniformity and consistency require administrative discretion, (2) whether agency determination would materially aid the court, and (3) whether deference would prevent the prompt resolution of the case.
· An administrative agency "adjudication" involves a determination of rights, duties, or obligations of identifiable parties by applying existing legal standards to facts developed at a hearing conducted for the purpose of resolving the particular interests in question.
· To determine whether an administrative proceeding constitutes rule-making or adjudication, reviewing court looks to actual conduct and effect of particular proceeding, as well as to purposes for which proceeding was brought.
· Mere fact that particular administrative proceeding may have collateral prospective effects on other similarly situated parties does not convert an adjudication into rule-making.

Florida

Cain v. Unemployment Appeals Com'n, 876 So.2d 592, 29 Fla. L. Weekly D1370, Fla.App. 5 Dist., Jun 04, 2004.
Background: Claimant sought judicial review of the Unemployment Appeals Commission's order affirming referee's determination that she was disqualified from receiving unemployment benefits because she voluntarily left her employment without good cause attributable to her employer. 

Holding: The District Court of Appeal, Monaco, J., held that evidence established that claimant failed to meet or maintain known or accepted conditions of employment.

Affirmed.
· The standard of review of an administrative agency's adjudicative findings is whether those findings are supported by substantial competent record evidence, and if they are, the findings are generally not reversible on appeal.

Kansas


Foos v. Terminix, 277 Kan. 687, 89 P.3d 546, Kan., May 14, 2004.
Background: Workers' compensation claimant sought benefits for injuries received in one-vehicle accident. The Workers Compensation Board awarded benefits, and employer appealed. The Court of Appeals, Pierron, J., 31 Kan.App.2d 522, 67 P.3d 173, affirmed in part and reversed in part. Claimant petitioned for review. 

Holdings: The Supreme Court, Luckert, J., held that: 

(1) substantial competent evidence supported Board's finding that claimant's injuries arose out of and in course of his employment, and 

(2) results of claimant's blood alcohol test were admissible.

Court of Appeals' decision affirmed.
· Interpretation of statute by administrative agency charged with responsibility of enforcing that statute is entitled to judicial deference; this deference is sometimes called the "doctrine of operative construction."
· If there is rational basis for administrative agency's interpretation of statute agency is charged with enforcing, it should be upheld on judicial review.
· Determination of administrative agency as to questions of law is not conclusive and, while persuasive, is not binding on courts.

Maryland


Gleneagles, Inc. v. Hanks, 156 Md.App. 543, 847 A.2d 520, Md.App., Apr 19, 2004.
Background: Employer sought temporary restraining order and stay to defer payment of award to workers' compensation claimant pending judicial review. The Circuit Court, Hartford County, Carr, J., initially issued stay and after hearing, ordered payment. Employer appealed. 

Holding: The Court of Special Appeals, Sharer, J., held that stay of payment of benefits pending judicial review was unambiguously prohibited by statute.

Affirmed.
· When considering the validity of a regulation promulgated by an administrative agency, the prevailing standard of review is whether the regulation is consistent with the letter and spirit of the law under which the agency acts.
Patrick v. Secretary, Dept. of Public Safety and Correctional Services, 156 Md.App. 423, 847 A.2d 450, Md.App., Apr 02, 2004.
Background: Inmate sought judicial review of decision of Secretary for Department of Corrections affirming proposed order of administrative law judge (ALJ) that denied inmate's request for transfer back to lower level security prison from super maximum security facility. The Circuit Court, Baltimore City, John C. Themelis, J., affirmed Secretary's order, and inmate appealed. 

Holdings: The Court of Special Appeals, Barbera, J., held that: 

(1) conditions at super maximum facility did not implicate protected liberty interest; 

(2) minimum two- to three-year detention at super maximum facility, by itself, did not implicate protected liberty interest; 

(3) finding by disciplinary hearing officer that inmate was not guilty of infraction that precipitated transfer to super maximum facility was not binding on Assistant Commissioner in considering inmate's request to transfer; and 

(4) Commissioner's refusal to grant inmate's request to transfer back to lower level security prison was not arbitrary and capricious.

Affirmed.
· A party is bound by the theory the party pursues before the administrative body, and the failure to present an argument precludes it from being heard by the reviewing court.
· A reviewing court is restricted to the record made before the administrative agency, and is confined to deciding whether, based upon the record, a reasoning mind reasonably could have reached the factual conclusion reached by the agency.
· A transfer of a prisoner from one institution to another does not implicate a liberty interest in the absence of a state statute or regulation that creates such an interest.
· A court reviewing a decision of an administrative agency generally is limited to determining whether there was substantial evidence on the record as a whole to support the agency's findings of fact and whether the agency's conclusions of law were correct.

Mississippi

Mayor and Board of Aldermen of Town of Prentiss v. Jefferson Davis County, 874 So.2d 962, Miss., Jun 03, 2004.
Background: County sought review of decision of the town mayor and board of alderman denying county special exception to build court building on residentially zoned lot. The Circuit Court, Jefferson Davis County, Gray Evans, J., reversed. Mayor and board appealed. 

Holdings: The Supreme Court, Graves, J., held that: 

(1) circuit court's private viewing of lot was harmless error; 

(2) decision by mayor and board was arbitrary and capricious; 

(3) court did not impermissibly shift burden onto mayor and board in appeal; and 

(4) court was authorized to approve the special exception.

Affirmed.
· The decision of an administrative agency is not to be disturbed unless the agency order was unsupported by substantial evidence, was arbitrary or capricious, was beyond the agency's scope or powers, or violated the constitutional or statutory rights of the aggrieved party.

Mississippi Transp. Com'n v. Anson, 879 So.2d 958, 21 IER Cases 603, Miss., Jun 03, 2004.
Background: Employee of state Department of Transportation appealed from a decision of the Employee Appeals Board (EAB) that affirmed employee's termination. The Circuit Court, Forrest County, Richard W. McKenzie, J., reversed the EAB decision and the state Transportation Commission appealed. 

Holdings: The Supreme Court, Cobb, P.J., held that: 

(1) decision of EAB to uphold termination of employee's employment was supported by substantial evidence that employee engaged in conduct that violated State Employee Handbook; 

(2) decision of EAB was not arbitrary or capricious; 

(3) Circuit Court erred when it reweighed evidence and substituted its own judgment for that of EAB; and 

(4) memorandum issued after termination of employee's employment did not violate employee's freedom of speech, or freedom of association.

Circuit Court's decision reversed and judgment rendered reinstating EAB's decision.
· Existence within government of discrete areas of quasi-legislative, quasi-executive, quasi-judicial regulatory activity in need of expertise is raison d'etre of administrative agency.
· Because of expertise of administrative agencies, and faith Supreme Court vests in that expertise, Supreme Court limits its scope of judicial review of agency decisions.
· Standard of review governing appeal from decision of administrative agency is that of substantial evidence; if administrative agency's decision is not based on substantial evidence, it necessarily follows that decision is arbitrary and capricious.
· On review of administrative agency's decision, Supreme Court must often determine whether Circuit Court has exceeded its authority in overturning agency action, and Supreme Court proceeds aware that rebuttable presumption exists in favor of action of agency, and burden of proof is on party challenging agency's action.
· Where Circuit Court has exceeded its authority in overturning administrative agency's action, Supreme Court will not hesitate to reverse Circuit Court's decision and reinstate agency's order.
· "Substantial evidence," as will support administrative agency's decision, is evidence that reasonable person would accept as adequate to support conclusion; it is something more than mere scintilla or suspicion.
· If administrative agency's decision is supported by substantial evidence, then it is not arbitrary or capricious.
· Terms "arbitrary" and "capricious," in context of determining whether action of administrative agency was arbitrary or capricious, are open-textured and not susceptible to precise definition or mechanical application.
· Act is "capricious," in context of determining if action of administrative agency was capricious, when it is done without reason, in whimsical manner, implying either lack of understanding of, or disregard for, surrounding facts and settled controlling principles.
· Review of order from administrative agency's proceeding is limited to record and findings of agency.
· When reviewing decision of administrative agency, Circuit Court may neither substitute its own judgment for that of administrative agency which rendered decision, nor reweigh facts of case.

Nebraska


Mogensen v. Board of Sup'rs, 268 Neb. 26, 679 N.W.2d 413, Neb., May 21, 2004.
Background: Farmer filed petition in error to protest decision of the County Board of Supervisors to deny farmer conditional use permit, alleging that Board's failure to state reasons for disapproving permit violated county zoning regulations and was arbitrary. The District Court, Antelope County, Patrick G. Rogers, J., dismissed the petition. Farmer appealed. 

Holding: The Supreme Court, Connolly, J. held that specific statutory procedure for appealing local administrative decisions to a Board of Adjustment foreclosed land owner's ability to appeal by petition of error.

Appeal dismissed.
· An "administrative agency" is a governmental authority, other than a court and other than a legislative body, which affects the rights of private parties through either adjudication or rulemaking.
· The petition in error statutes allow a judgment rendered or final order made by any tribunal, board, or officer exercising judicial functions to be reversed, vacated, or modified by the district court.

New Jersey

In re New Jersey Individual Health Coverage Program's Readoption of N.J.A.C. 11:20-1, 179 N.J. 570, 847 A.2d 552, N.J., May 10, 2004.
Background: Health insurance carriers sought review of re-adoption of Individual Health Coverage Program (IHCP) regulations by New Jersey Individual Health Coverage Program Board of Directors. The Superior Court, Appellate Division, 353 N.J.Super. 494, 803 A.2d 639, ruled that regulations were valid in part and invalid in part. Board sought certification. 

Holdings: The Supreme Court, Albin, J., held that: 

(1) regulation exempting health insurance carriers that met only 50% of their individual health insurance policy goals from any second-tier assessment, while requiring certain carriers meeting 49% and less of their goals to meet entire cost, was invalid, and 

(2) regulation giving pro rata exemption from assessments to health insurance carriers that fell short of writing 50% of their target goal of individual policies, so long as they engaged in good-faith marketing efforts, was invalid.

Affirmed in part and reversed in part.
· An agency regulation, like a legislative act, is presumed to be valid and the burden is on the challenger to show either that the regulation is inconsistent with its enabling statute or is plainly arbitrary.
· The presumption of validity of an agency regulation does not attach if the regulation on its face reveals that the agency exceeded the power delegated to it by the Legislature.
· Administrative regulations cannot alter the terms of a statute or frustrate the legislative policy.
· Although court places great weight on the interpretation of legislation by the administrative agency to whom its enforcement is entrusted, court must look to the statute to determine the extent of the agency's delegated authority.
· When an agency, in promulgating a regulation, arrogates to itself a power that has not been delegated to it by the Legislature, it has acted arbitrarily and capriciously.

New Mexico

Dixon v. State, Taxation and Revenue Dept., Motor Vehicle Div., 135 N.M. 431, 89 P.3d 680, 2004-NMCA-044, N.M.App., Feb 17, 2004.
Background: Driver appealed Motor Vehicle Division (MVD) revocation of his license under Implied Consent Act, and second driver appealed MVD denial of request for limited license. In both cases, the District Court, Colfax County, Sam B. Sanchez, D.J., and District Court, San Juan County, Byron Caton, D.J., reversed. MVD filed direct appeal. 

Holdings: On consolidated appeal, the Court of Appeals, Castillo, J., held that: 

(1) review of administrative appeal would be made by petition for writ of certiorari; 

(2) no substantial evidence supported finding that notice of revocation was invalid; and 

(3) order remanding action for new administrative hearing was not final, appealable order.

Affirmed in part and dismissed in part.
· Standard of review of administrative decisions is whether the decision was (1) arbitrary, capricious, or an abuse of discretion, (2) not supported by substantial evidence in the record, or (3) otherwise not in accordance with the law.
· Appellate court does not substitute its judgment for the fact-finder in reviewing administrative appeals, but it reviews questions of law de novo.

North Carolina

Enoch v. Alamance County Dep't of Social Services, 164 N.C.App. 233, 595 S.E.2d 744, N.C.App., May 18, 2004.
Background: Employee of county department of social services appealed from administrative decision that employer's decision not to promote her was made without discrimination. The Superior Court, Alamance County, James C. Spencer, Jr., J., sustained the finding. Employee appealed. 

Holdings: The Court of Appeals, McCullough, J., held that: 

(1) trial court sufficiently set forth employer's burden of production to raise genuine issue of fact to rebut presumption of discrimination following prima face case; 

(2) employer presented sufficient nondiscriminatory reasons to rebut the presumption of racial discrimination in failing to promote employee to program manager; 

(3) ALJ's conclusion of law that evidence of supervisor's racial animus "may not be used to establish" pretext for employment discrimination was error; 

(4) error did not prejudice employee; 

(5) any prejudice surrounding that supervisor's decision did not affect later decision not to promote employee; 

(6) employee's superior qualification over other applicant for promotion was not evidence of a discriminatory pretext; and 

(7) administrative appeal scheme which routing recommended employment discrimination decision of the ALJ and State Personnel Commission (SPC) back to the Local Appointing Authority (LAA) for the final decision did not deny employee her due process rights
Affirmed.
· Establishing the probative value of evidence in a discrimination action is a determination best made by the administrative body.
· ALJ's statement, in employment discrimination action against county department of social services, that "employer's burden is satisfied if he simply explains what he has done or produces evidence of legitimate nondiscriminatory reasons" and that "employer is not required to prove that its action was actually motivated by the proffered reasons for it is sufficient if the evidence raises a genuine issue of fact as to whether the claimant is a victim of intentional discrimination" sufficiently set forth employer's burden of production to raise genuine issue of fact to rebut presumption of discrimination following prima face case.
· ALJ's conclusion of law that evidence of racial animus by supervisor for county department of social services "may not be used to establish" pretext for employment discrimination was error.
· Administrative appeal scheme which routed recommended employment discrimination decision of the ALJ and State Personnel Commission (SPC) back to the Local Appointing Authority (LAA) for the final decision did not deny employee her due process rights, even though LAA was also the final decisionmaker in the alleged discriminatory decision not to promote employee; LAA was compelled to affirm SPC's finding that there was no discrimination unless finding was clearly contrary to the preponderance of the admissible evidence, and LAA's additional administrative review outweighed potential risk of bias.
· Because there are no statutory alternatives when the local appointing agency (LAA) might desire to recuse herself or if she is disqualified from making the final decision following a decision by the State Personnel Commission, the LAA must render the final agency decision as a matter of necessity despite potential bias.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· The "arbitrary or capricious" standard is a difficult one to meet.
· Administrative agency decisions may be reversed as arbitrary or capricious if they are patently in bad faith, or whimsical in the sense that they indicate a lack of fair and careful consideration or fail to indicate any course of reasoning and the exercise of judgment.
Justice for Animals, Inc. v. Robeson County, 164 N.C.App. 366, 595 S.E.2d 773, N.C.App., May 18, 2004.
Background: Non-profit corporation dedicated to humane treatment of animals and animal welfare advocate brought action challenging euthanasia procedures and record keeping of county animal control facility. The District Court, Robeson County, John B. Carter, Jr., granted county's motion to dismiss. Non-profit corporation and animal welfare advocate appealed. 

Holdings: The Court of Appeals, Geer, J., held that: 

(1) non-profit corporation and animal welfare advocate were "aggrieved persons" within meaning of statute setting forth procedural rights for aggrieved persons and imposing procedural duties on local board of health and, therefore, administrative remedy was available to them, which needed to be exhausted before court action could be maintained, and 

(2) complaint necessarily alleged that county and its officials failed to properly enforce county board of health rules and, as such, concerned enforcement of rules adopted by local board of health, within meaning of statute permitting appeals concerning enforcement of rules adopted by local board of health.

Affirmed.
· Where the legislature has provided by statute an effective administrative remedy, that remedy is exclusive and its relief must be exhausted before recourse may be had to the courts; if a plaintiff has failed to exhaust its administrative remedies, the court lacks subject matter jurisdiction and the action must be dismissed.
· A court must decide whether the individual is a "person aggrieved" as defined by a procedural statute governing the right to bring an administrative proceeding within the meaning of the organic statute.
· The exhaustion requirement may be excused if the administrative remedy would be futile or inadequate.
· The exhaustion requirement may be excused if the administrative remedy would be futile or inadequate.

North Dakota

Karsky v. Kirby, 680 N.W.2d 257, 2004 ND 110, N.D., Jun 03, 2004.
Background: Commissioner of North Dakota Department of Financial Institutions brought suit to dissolve and liquidate transfer of stock in trust company to stockholder's wife and requested appointment of receiver. The District Court, South Central Judicial District, Burleigh County, Burt L. Riskedahl, J., entered judgment in favor of Commissioner. Wife appealed. 

Holding: The Supreme Court, Neumann, J., held that wife waived her right to administrative hearing from State Banking Board's denial of her application to acquire control of trust company.

Affirmed.
· Parties to administrative proceedings may, by stipulation, waive their rights to administrative hearings and formal dispositions.
Pennsylvania

Glasgow, Inc. v. Pennsylvania Dept. of Transp., 851 A.2d 1014, Pa.Cmwlth., Jun 04, 2004.
Background: Unsuccessful bidder on road construction project sought review of rejection of bid protest by Department of Transportation. 

Holdings: The Commonwealth Court, No. 1970 C.D. 2003, Pellegrini, J., held that: 

(1) failure to electronically "submit" subcontractor information warranted rejection of bid, and 

(2) department was not required to hold evidentiary hearing on bid protest.

Affirmed.
· Commonwealth Court's scope of review of an agency decision is limited to determining whether constitutional rights were violated, an error of law was committed, or necessary findings of fact are supported by substantial evidence.
· Judicial review of discretionary acts of governmental bodies requires an "affordance of deference" towards such acts.
Rhode Island


Labor Ready Northeast, Inc. v. McConaghy, 849 A.2d 340, R.I., Jun 04, 2004.
Background: Employer of day laborers sought review of decision of the Department of Business Regulation that found that employer was operating an unlicensed check cashing business by allowing laborers to receive cash payments for the wages due to them for a fee. The Providence Superior County, Michael A. Silverstein, J., reversed. Department appealed. 

Holdings: The Supreme Court, Flanders, J., held that: 

(1) Department's interpretation of the term "instrument" in check cashing statute was entitled to deference; 

(2) term "instrument" in check cashing statute included both negotiable and nonnegotiable instruments; and 

(3) employer engaged in unlicensed check cashing by charging laborers a fee for receiving cash payments for wages earned.

Reversed Superior Court and remanded.
· When an administrative agency interprets a regulatory statute that the General Assembly empowered the agency to enforce, a court reviewing the agency's interpretation of the statute as applied to a particular factual situation must accord that interpretation weight and deference as long as that construction is not clearly erroneous or unauthorized.
· An agency cannot modify the statutory provisions under which it acquired power, unless such an intent is clearly expressed in the statute.
· When the provisions of a statute are unclear or subject to more than one reasonable interpretation, the construction given by the agency charged with its enforcement is entitled to weight and deference as long as that construction is not clearly erroneous or unauthorized; this is true even when other reasonable constructions of the statute are possible.
South Carolina

Marlboro Park Hosp. v. South Carolina Dept. of Health and Environmental Control, 358 S.C. 573, 595 S.E.2d 851, S.C.App., Mar 30, 2004.
Background: Two hospitals sought judicial review of decision of Department of Health and Environmental Control Board (DHEC) granting certificate of need for outpatient surgical clinic and reversing ALJ's decision. The Circuit Court, Richland County, Kenneth G. Goode, J., affirmed, and hospitals appealed. 

Holdings: The Court of Appeals, Kittredge, J., held that:: 

(1) DHEC Board was required to apply substantial-evidence standard, not de novo standard; 

(2) ALJ could consider evidence not presented at staff review hearing; and 

(3) evidence supported ALJ's finding that certificate of need should be denied, as being in conflict with State Health Plan.

Reversed and remanded.
· A "trial de novo" of an administrative case is one in which the whole case is tried as if no trial whatsoever had been had in the first instance.
· When reviewing a contested permitting case on appeal, the ALJ, as the fact-finder, must make sufficiently detailed findings supporting the denial or grant of a permit application; detailed findings enable an appellate court to determine whether such findings are supported by the evidence.

Video Gaming Consultants, Inc. v. South Carolina Dept. of Revenue, 358 S.C. 647, 595 S.E.2d 890, S.C.App., Apr 26, 2004.
Background: Operator of video gaming business appealed from administrative law judge's affirmance of citations issued by the Department of Revenue (DOR) for violation of statute prohibiting advertisement in any manner for playing of machines. The Circuit Court affirmed. Operator appealed. The Supreme Court, 342 S.C. 34, 535 S.E.2d 642, reversed. The Circuit Court, Horry County, J. Stanton Cross, Jr., Special Judge, awarded operator attorney fees. DOR appealed. 

Holding: The Court of Appeals, Huff, J., held that DOR acted with substantial justification in pursuing action, and thus operator was not entitled to attorney fees.

Reversed.
· In deciding whether a state agency acted with substantial justification in pressing its claim, as would preclude award of attorney fees to prevailing party, the courts look to the agency's position in litigating the case to determine whether it is one which has a reasonable basis in law and fact.
· For purposes of determining whether prevailing party in a state-initiated action is entitled to attorney fees, an agency's loss on the merits does not create a presumption that its position was not substantially justified.
· As an administrative agency, the Department of Revenue must follow the law as written until its constitutionality is judicially determined; an agency has no authority to pass on the constitutionality of a statute.

Texas


City of Dallas v. Hamilton, 132 S.W.3d 632, Tex.App.-Eastland, Mar 25, 2004.
Background: City fire inspector appealed his termination to the Civil Service Trial Board. The Board ordered that inspector be reinstated, but did not award back pay or benefits. The city and inspector appealed. The 134th District Court, Dallas County, Ann Ashby, J., upheld the reinstatement and awarded inspector back pay and benefits. The City appealed. 

Holding: The Court of Appeals, Jim R. Wright, J., held that city fire inspector who was fired for insubordination for failing to answer questions about illegal gambling was not entitled to be reinstated.

Reversed and rendered.
· The findings and conclusions of an administrative body are presumed to be supported by substantial evidence, and the party challenging the findings has the burden to show that there is a lack of substantial evidence.
· Substantial evidence to support decision of administrative body is more than a scintilla and is enough relevant evidence such that a reasonable mind could come to the same conclusion.
· Even though the evidence preponderates against the administrative decision, that evidence might constitute substantial evidence and require that a reviewing court uphold the decision.
· A reviewing court may not substitute its judgment for that of the administrative body.
· When reviewing agency decision, the test is not whether the agency reached the correct conclusion, but whether some reasonable basis exists in the record for the agency's action.
· An administrative order will not be set aside merely because evidence was conflicting or disputed or because the evidence did not compel the result reached by the agency.
· Substantial evidence to support administrative order deals only with the reasonableness of the administrative order, not with its correctness, and a reviewing court may not set aside the order simply because it would have reached a different conclusion.

Texas Workers' Compensation Com'n v. Patient Advocates of Texas, 136 S.W.3d 643, 47 Tex. Sup. Ct. J. 607, Tex., May 28, 2004.
Background: Patient organization and provider of health care to injured workers brought action against Texas Workers' Compensation Commission (TWCC), executive director of Commission, and state, challenging validity and enforcement of health care reimbursement rules promulgated by Commission. The 353rd Judicial District Court, Travis County, Margaret A. Cooper, J., entered judgment for Commission. Patient organization and provider appealed. The Austin Court of Appeals, 80 S.W.3d 66, affirmed in part, reversed in part, and rendered. TWCC filed petition for review. 

Holdings: The Supreme Court, Wainwright, J., held that: 

(1) TWCC complied with requirement that it provide a reasoned justification for adopting Medical Fee Guideline; 

(2) TWCC was not required to republish provisions of proposed rule; 

(3) TWCC's establishment of maximum allowable reimbursements (MARs) for medical treatment or service was a valid exercise of TWCC's rulemaking power; 

(4) Dispute and Audit Rules did not constitute an improper delegation of TWCC's audit and fee-setting authority to private entities; 

(5) provision of Dispute and Audit Rules requiring a party to file request for medical dispute resolution with Texas Workers' Compensation Commission (TWCC) not later than one year after date of medical service in dispute was a valid exercise of TWCC's power to establish a medical dispute resolution process; and 

(6) rules did not violate due process.

Affirmed in part, reversed in part, and rendered.
· An agency order adopting a rule must include how and why the agency reached the conclusions it did for adopting the rule, and the conclusions must be presented in a relatively clear, precise, and logical fashion.
· A rule adopted by an administrative agency is a logical outgrowth of the proposed rule if the final rule does not materially alter the issues raised in the proposed rule; if an agency adopts a rule that comports with this standard, then the notice requirement of the Administrative Procedure Act (APA) is satisfied.
· For purposes of commencement of 30-day period for requesting statement of reasons for or against adoption of rule, the "date of adoption" is the date the agency votes to adopt the rule, rather than the rule's effective date.
· A state administrative agency only has those powers that the Legislature expressly confers upon it or that are implied to carry out the express functions or duties given or imposed by statute.
· The Legislature may delegate its powers to administrative agencies established to carry out legislative purposes as long as the Legislature establishes reasonable standards to guide the agencies in exercising those powers.
· An administrative agency's failure to include every specific detail and anticipate unforeseen circumstances when promulgating rules does not invalidate the rules.
· A rule is arbitrary and capricious, and thus violates due process, when it lacks a legitimate reason to support it; administrative rules are supported by legitimate reasons when they are based on some legitimate position of the administrative agency promulgating them.

Wisconsin

Gentilli v. Board of Police and Fire Com'rs of City of Madison, 272 Wis.2d 1, 680 N.W.2d 335, 21 IER Cases 662, 2004 WI 60, Wis., Jun 02, 2004.
Background: Former firefighter filed petition for certiorari review of an order of city board of police and fire commissioners terminating his employment. The Circuit Court, Dane County, Paul B. Higginbotham, J., dismissed petition, based on resolution of parallel statutory appeal. Firefighter appealed. The Court of Appeals certified appeal. 

Holdings: The Supreme Court, Shirley S. Abrahamson, Chief Justice, held that: 

(1) constitutional issues of vagueness or overbreadth of administrative rules that former firefighter raised in his petition for a writ of certiorari were issues of law that could have been considered under certiorari, even if they overlapped with issues in statutory appeal proceeding, and 

(2) doctrine of issue preclusion did not preclude certiorari petition.

Reversed and remanded.
· The right to seek certiorari review of an administrative agency decision exists when statutory review is inadequate or not available; certiorari does not lie, however, when the legislature has created an exclusive statutory review procedure.
· Certiorari review of a decision of an administrative agency is limited to questions of law and addresses the issues of: (1) whether the board kept within its jurisdiction; (2) whether the board proceeded on a correct theory of the law; (3) whether the board's action was arbitrary, oppressive, or unreasonable and represented its will and not its judgment; and (4) whether the evidence was such that it might reasonably make the order or determination in question.
· Doctrine of issue preclusion did not estop former firefighter in a certiorari proceeding from relitigating issues that were heard and determined in prior statutory appeal of his termination, even though factors that board of police and fire commissioners and circuit court could have considered in determining just cause would possibly overlap with issues that were subject to certiorari proceeding.
· Issue preclusion does not apply with respect to a certiorari proceeding subsequent to a statutory appeal, even though factors that a board of police and fire commissioners and a circuit court might consider in determining just cause might overlap with issues that are subject to a certiorari proceeding, namely whether the board kept within its jurisdiction and proceeded on a correct theory of the law.
State v. Waushara County Bd. of Adjustment, 271 Wis.2d 547, 679 N.W.2d 514, 2004 WI 56, Wis., May 18, 2004.

Background: State filed a complaint for certiorari review for decision of a county board of adjustment granting applicants' request for an area variance for their shoreland property, and applicants intervened. The Circuit Court, Waushara County, Lewis Murach, J., reversed board's decision, and applicants appealed. The Court of Appeals affirmed. 

Holdings: On grant of petition for review, the Supreme Court, N. Patrick Crooks, J., held that: 

(1) term "no reasonable use" was no longer applicable when consideration is being given to whether to grant an area variance, abrogating State v. Kenosha County Bd. of Adjustment, 218 Wis.2d 396, 577 N.W.2d 813, and 

(2) remand was required to permit board of adjustment to focus on purpose of zoning law in determining whether unnecessary hardship existed for applicants.

Reversed and remanded.
· On statutory certiorari review of a zoning decision of a county board of adjustment, the Supreme Court would limit its review to the following issues: (1) whether the board kept within its jurisdiction; (2) whether it proceeded on the correct theory of law; (3) whether its action was arbitrary, oppressive, or unreasonable and represented its will and not its judgment; and (4) whether the board might reasonably make the order or determination in question, based on the evidence.
· In general, the Supreme Court is hesitant to overrule administrative decisions.
· A board of adjustment's decision is presumed to be correct and valid.
· The Supreme Court may not substitute its discretion for that of the board of adjustment, as committed to it by the legislature.

