Alabama


Ex parte City of Birmingham, 870 So.2d 742, Ala.Civ.App., Jul 25, 2003.
Background: City filed petition for a writ of certiorari, seeking review of decision of the Circuit Court, Jefferson County, No. CV-02-2560, Arthur J. Hanes, James H. Hard, and N. Daniel Rodgers, JJ., reversing city personnel board's decisions to suspend the employment of a police officer for 30 and 45 days, based upon two separate instances of alleged misconduct. 

Holdings: The Court of Civil Appeals, Crawley, J., held that: 

(1) hearing officer's findings that the police officer inappropriately approached a woman, placed his handcuffs on her, and told her if she felt like getting in trouble to call him, were supported by substantial evidence, and 

(2) hearing officer's findings that the police officer committed an act of domestic violence was not supported by substantial evidence.

Affirmed in part, reversed in part, and remanded.
· Substantial evidence is relevant evidence that a reasonable mind would view as sufficient to support the determination.

Colorado

Board of County Com'rs, Costilla County v. Costilla County Conservancy Dist., 88 P.3d 1188, 32 Media L. Rep. 1678, Colo., Apr 19, 2004.
Background: County conservancy district brought action against board of county commissioners, alleging that the board violated the Open Meetings Law (OML) by failing to give public notice of meeting relating to water pollution which was attended by two commissioners. The District Court, Costilla County, O. John Kuenhold, J., entered summary judgment in favor of the board. District appealed. The Court of Appeals, 64 P.3d 900, reversed. Certiorari was accepted. 

Holdings: The Supreme Court, Bender, J., held that: 

(1) OML applies only to meetings that are part of the policy-making process, and 

(2) evidence in record failed to demonstrate requisite link between contested meeting and policy-making function of board, and thus such meeting was not subject to OML public notice requirements.

Judgment of Court of Appeals reversed and cause remanded with directions.
· The Open Meetings Law (OML) is intended to afford the public access to a broad range of meetings at which public business is considered.
· Supreme Court interprets the Open Meetings Law (OML) broadly to further the legislative intent that citizens be given a greater opportunity to become fully informed on issues of public importance so that meaningful participation in the decision-making process may be achieved.
· A public body is required by the Open Meetings Law (OML) to give public notice of a meeting which is part of public body's policy-making process, and mere discussions of matters of public importance do not necessarily trigger the notice requirements of the OML, even when a quorum of the public body is expected to attend such discussions; in order for a meeting to be subject to the requirements of the OML, there must be a demonstrated link between the meeting and the public body's policy-making powers, for example, enactment of a rule, regulation, or ordinance, or a discussion of a pending measure or action which is subsequently "rubber stamped" by the public body.

D.C.

Epstein, Becker, and Green v. District of Columbia Dept. of Employment Services, 850 A.2d 1140, D.C., May 27, 2004.
Background: Employer petitioned for review of decision by Director of Department of Employment Services (DOES) reversing hearing examiner's suspension of claimant's temporary total disability benefits. The Court of Appeals reversed and remanded, 812 A.2d 901. Upon remand, the DOES again reversed the suspension of benefits. Employer appealed. 

Holding: The Court of Appeals, Farrell, J., held that DOES was not entitled to impose new rule on employer which was not expressed in any regulation or foreshadowed by prior DOES rulings.

Vacated and remanded.
· An agency may establish rules of general application in either a statutory rule-making procedure or an individual adjudication.
· When a new rule is established through individual adjudication, due process requires that the agency provide notice which is reasonably calculated to inform all those whose legally protected interests may be affected by the new principle.

Florida

Brookwood Extended Care Center of Homestead, LLP v. Agency for Healthcare Admin., 870 So.2d 834, 28 Fla. L. Weekly D1869, Fla.App. 3 Dist., Aug 13, 2003.
After inspection of nursing home, Agency for Health Care Administration (AHCA) imposed an immediate moratorium on new admissions and filed administrative complaint. AHCA denied nursing home's petition for an administrative hearing, and nursing home appealed. The District Court of Appeal, Wells, J., held that: (1) nursing home's petition for an administrative hearing did not comply with the requirements of Administrative Procedure Act and Administrative Code; (2) AHCA was required to review petition for compliance with the Act and Administrative Code before forwarding petition to the Division of Administrative Hearings (DOAH); (3) rules requiring petitions for administrative hearings to state the ultimate facts and identify the facts that in dispute was fair and logical; but (4) nursing home was entitled to one more chance to comply with the rules.

Reversed and remanded.
· Administrative agencies are required to review petitions for administrative hearings for compliance with the requirements of the Administrative Procedure Act before forwarding them to the Division of Administrative Hearings (DOAH).
· Provisions of Administrative Procedure Act and Administrative Code that require petitions for administrative hearings to state the ultimate facts, identify the facts that are in dispute, and allege the facts that in the petitioner's opinion warranted reversal is logical and entirely capable of being accomplished; a time extension is generally available to permit the investigation necessary to draft a petition, there will in most instances be at least some factual determinations undisputed by the petitioner seeking a hearing, and it is fair to narrow the factual matters in dispute and alert the agency to the undisputed aspects of the charge at issue.

Office of Fire Code Official of Collier County Fire Control and Rescue Districts v. Florida Dept. of Financial Services, 869 So.2d 1233, 29 Fla. L. Weekly D795, Fla.App. 2 Dist., Mar 31, 2004.
Background: Office of Fire Code Official appealed from order of the Department of Financial Services (DFS), dismissing a petition for declaratory statement concerning firesafety inspection requirements for new educational facilities. 

Holding: The District Court of Appeal, Canady, J., held that DFS had authority to establish firesafety standards for new educational facilities pursuant to Florida Fire Prevention Code.

Reversed.
· An administrative agency is afforded wide discretion in the interpretation of a statute which it is given the power and duty to administer, and agency's interpretation of such a statute will not be overturned on appeal unless it is clearly erroneous.
· Deferential standard of review applied by reviewing courts to administrative agencies requires that the District Court of Appeal uphold an agency's statutory interpretation if it is within the range of possible and reasonable interpretations; standard does not require that the District Court of Appeal defer to an implausible and unreasonable statutory interpretation adopted by an administrative agency.

Illinois

Coyne v. Milan Police Pension Bd. ex rel. Jones, 347 Ill.App.3d 713, 807 N.E.2d 1276, 283 Ill.Dec. 435, Ill.App. 3 Dist., Apr 13, 2004.
Background: Police officer sought review of the Police Pension Board's decision denying his request for a line-of-duty disability pension, or alternatively, a non-duty disability pension. The Circuit Court, Rock Island County, Lori R. Lefstein, J., affirmed. Officer appealed. 

Holdings: The Appellate Court, Holdridge, P.J., held that: 

(1) village clerk, who was a member of Board, was not disqualified from hearing officer's request; 

(2) remand was necessary so that Board could articulate the findings underlying its decision to believe the only medical report of the six submitted that indicated officer was not disabled; 

(3) remand was necessary so that Board could review officer's entire course of treatment; and 

(4) unanimous declaration of officer's disability from three physicians was not required for disability pension under pension statute.

Affirmed in part, reversed in part, and remanded.
· In administrative cases the Appellate Court's role is to review the decision of the administrative agency, not the decision of the circuit court; it does not re-weigh the evidence or make an independent determination of the facts, but rather, it ascertains whether the factual findings made by the administrative agency are against the manifest weight of the evidence.
· Persons serving on administrative tribunals are presumed to be fair and honest.
· To prove bias or prejudice of a person sitting on an administrative tribunal, a claimant must show that such persons were incapable of judging the controversy fairly and on the basis of its own circumstances.
U.S. Bank Nat. Ass'n v. Clark, 348 Ill.App.3d 856, 807 N.E.2d 1109, 283 Ill.Dec. 268, Ill.App. 1 Dist., Mar 31, 2004.
Background: In consolidated foreclosure action brought by mortgagees, homeowners appealed from orders of the Circuit Court, Cook County, Richard Siebel, J., dismissing their counterclaims and affirmative defenses that imposition of fees in excess of 3% on loans violated state Interest Act. 

Holdings: The Appellate Court, Campbell, P.J., held that: 

(1) amendment to Interest Act was reenactment of statute; 

(2) statute was not preempted by federal law; 

(3) lenders failed to show Interest Act was preempted by Alternative Mortgage Transaction Parity Act; and 

(4) order denying leave to amend complaint was non-appealable, interlocutory order.

Reversed in part, dismissed in part, and remanded.
· State appellate court accords considerable deference to a federal agency's interpretation of a federal statute, provided that its interpretation is reasonable and Congress has not expressed a contrary intent.
· Private letter rulings issued by an administrative agency generally have no precedential effect.
Village of Stickney v. Board of Trustees of Police Pension Fund of Village of Stickney, 347 Ill.App.3d 845, 807 N.E.2d 1078, 283 Ill.Dec. 237, Ill.App. 1 Dist., Mar 30, 2004.
Background: Village filed complaint, seeking administrative review of decision of board of trustees of police pension fund that denied village's request to participate at hearing on police officer's application for duty-related disability pension. The Circuit Court, Cook County, Richard J. Billik, J., set aside board's decision and remanded with instructions. Police officer appealed. 

Holdings: The Appellate Court, Wolfson, P.J., held that: 

(1) village did not have right to intervene in hearing; 

(2) board had discretion to allow village to participate in hearing; and 

(3) board did not abuse its discretion when it denied village's request to intervene to cross-examine police officer.

Reversed and remanded with directions.
· Where there is no question of fact and issue is solely one of law, Appellate Court reviews agency's decision de novo.
· In cases involving an agency's interpretation of a statute the agency is charged with administering, the agency's interpretation is considered relevant, but not binding on the court.
· Administrative agency abuses its discretion when it acts arbitrarily or capriciously.
· Administrative body may impose limitations on cross-examination, such as requiring notice prior to the hearing or an explanation of the party's interest in the proceedings, beyond that of the general public.
· Decision to allow another party to intervene in an administrative hearing, even though against the agency's procedural rules, is a technical error and will not result in reversal unless the complaining party shows prejudice.
· Agency's decision to exclude evidence may be considered reversible error if the party can show, usually by an offer of proof, the decision prejudiced the party.

Indiana

Indiana Ass'n of Beverage Retailers, Inc. v. Indiana Alcohol and Tobacco Com'n, 809 N.E.2d 374, Ind.App., May 25, 2004.
Background: Industry association filed petition seeking judicial review of Alcohol and Tobacco Commission's (ATC) order granting application for beer and wine permit to owner of a gas station and convenience store. The Marion Superior Court, Steven H. Frank, J., dismissed petition, and association appealed. 

Holding: The Court of Appeals, Baker, J., held that association had standing under the Administrative Orders and Procedures Act (AOPA) provisions to seek judicial review of ATC's order.

Reversed and remanded with instructions.

Lake Holiday Conservancy v. Davison, 808 N.E.2d 119, Ind.App., May 10, 2004.
Background: Boat passenger brought action against conservancy district and others, alleging that she was struck in the eye by water balloon fired from high-velocity slingshot while she was in boat on lake. The Marion Superior Court, Robyn L. Moberly, J., denied motion. Conservancy district appealed. 

Holding: The Court of Appeals, Barnes, J., held that county of passenger's residence was a preferred venue.

Affirmed.
· Court must give due regard to punctuation when construing a rule or statute.

Louisiana

Romero v. Willis-Knighton Medical Center, 870 So.2d 474, 38,374 (La.App. 2 Cir. 4/7/04), La.App. 2 Cir., Apr 07, 2004.
Background: Patient, who was injured while walking on treadmill while undergoing physical therapy at medical center, brought negligence action against medical center. The First Judicial District Court, Parish of Caddo, Roy L. Brun, J., denied center's exception of prematurity, and center appealed. 

Holding: The Court of Appeal, Gaskins, J., held that medical center failed to show that patient's treadmill injury occurred during medical treatment, and without such a showing, patient's negligence action did not fall under Medical Malpractice Act (MMA), and thus, patient did not have to submit claim to medical review panel (MRP) prior to filing suit.

Affirmed.
· Generally, the person aggrieved must exhaust all administrative remedies before being entitled to judicial review.

Massachusetts
Alba v. Raytheon Co., 441 Mass. 836, 809 N.E.2d 516, 15 A.D. Cases 1154, 28 NDLR P 157, Mass., Jun 01, 2004.
Background: Administratrix of decedent's estate brought action against former employer, alleging handicap discrimination after decedent was found dead of self-inflicted gunshot wound at former employer's workplace. The Superior Court Department, Middlesex County, Janet L. Sanders, J., granted former employer's summary judgment motion. Administratrix appealed. The Supreme Judicial Court on its own initiative transferred the case from the Appeals Court. 

Holdings: The Supreme Judicial Court, Ireland, J., held that: 

(1) a party is collaterally estopped from claiming that an employer's failure to accommodate an employee with a handicap led to the employee's suicide where an administrative judge made factual findings on the same question; 

(2) claims brought in workers' compensation action and discrimination action were identical for estoppel purposes; and 

(3) administratrix had full and fair opportunity to litigate issue in workers' compensation action.

Affirmed.
· The doctrine of collateral estoppel may be applied with respect to administrative agency determinations so long as the tribunal rendering judgment has the legal authority to adjudicate the dispute.
· A final order of an administrative agency in an adjudicatory proceeding precludes relitigation of the same issues between the same parties, just as would a final judgment of a court of competent jurisdiction.
FMR Corp. v. Commissioner Of Revenue, 441 Mass. 810, 809 N.E.2d 498, Mass., May 27, 2004.
Background: Principal reporting corporation for group of affiliated corporations sought review of decision of the Appellate Tax Board denying amendments to tax returns to claim charitable contribution deductions. 

Holding: The Supreme Judicial Court, Spina, J., held that each corporate entity that files as a member of a Massachusetts combined group must deduct its charitable contributions on an individual-entity basis, i.e., before the separate income figures are combined, rather than as a consolidated entity as provided under the federal procedure.

Decision affirmed.
· Court accords weight to administrative interpretations of the agency charged with interpreting a statute, if the regulation is reasonable and adopted contemporaneously with the enactment or amendment of the statute.
Mississippi


Bermond v. Casino Magic, 874 So.2d 480, Miss.App., May 25, 2004.
Background: Claimant appealed from decision of the Circuit Court, Hancock County, Kosta N. Vlahos, J., affirming decision by the Mississippi Workers' Compensation Commission denying benefits to claimant. 

Holding: The Court of Appeals, Thomas, J., held that substantial evidence supported Workers' Compensation Commission's finding that no compensable injury occurred.

Affirmed.
· Any error that occurred when administrative law judge (ALJ) reopened the record to admit employee accident report, which ALJ had initially excluded from evidence as sanction for discovery violation, did not rise to the level of denying workers' compensation claimant due process; claimant could not complain that Workers' Compensation Commission's consideration of the employee accident report caused surprise, and what claimant was not afforded was the opportunity to say the employee accident report did not accurately reflect her injuries, and the record showed she did this on numerous occasions.
· While administrative agencies are to be given deference is applying their rules, what conveys due process is the very fact that agencies abide by these rules when making decisions.
Kitchens v. Jerry Vowell Logging, 874 So.2d 456, Miss.App., May 25, 2004.
Background: Workers' compensation claimant appealed Workers' Compensation Commission's determination that he suffered no permanent loss of wage earning capacity. The Circuit Court, Attala County, C.E. Morgan, III, J., affirmed. Claimant appealed. 

Holdings: The Court of Appeals, Southwick, P.J., held that: 

(1) supplementation of appellate record was appropriate; 

(2) commissioner's assistance to ALJ did not procedurally invalidate Commission's decision; and 

(3) evidence was insufficient to determine that claimant had not suffered permanent loss of wage earning capacity.

Reversed and remanded to Workers' Compensation Commission.
· When a judge or ALJ adopts verbatim the work of one of the parties, the appellate standard of deference is relaxed and a more searching review is made.
· Rule that judgment must "speak for itself" applied to agency decision-making as well.

Missouri


J.H. Berra Const. Co., Inc. v. Holman, 152 S.W.3d 281, Mo., Jan 11, 2005.
Background: Taxpayer sought judicial review of state tax commission decision affirming county's assessment of personal property tax on taxpayers construction equipment located in county. The Circuit Court, Jefferson County, M. Edward Williams, J., affirmed. Taxpayer appealed. 

Holding: On transfer from the Court of Appeals, the Supreme Court, en banc, held that competent and substantial evidence supported finding that equipment was "situated" in county for tax purposes.

Affirmed.
· On administrative appeal, the Supreme Court reviews the state tax commission's decision, rather than the trial court's judgment, to determine whether the agency action: (1) is in violation of constitutional provisions, (2) is in excess of the statutory authority or jurisdiction of the agency, (3) is unsupported by competent and substantial evidence upon the whole record, (4) is, for any other reason, unauthorized by law, (5) is made upon unlawful procedure or without a fair trial, (6) is arbitrary, capricious or unreasonable, or (7) involves an abuse of discretion

Nebraska

Searcey v. Nebraska Dept. of Motor Vehicles, 12 Neb.App. 517, 679 N.W.2d 242, Neb.App., Apr 27, 2004.
Background: Motorist sought judicial review of a decision by the Department of Motor Vehicles (DMV) revoking his driver's license. The District Court, Douglas County, Gregory M. Schatz, J., affirmed, and motorist appealed. 

Holdings: The Court of Appeals, Sievers, J., held that: 

(1) request for continuance on basis of arresting officer's unavailability failed to state facts sufficient to make a reasoned decision, but 

(2) denial of continuance would have resulted in substantial injustice.

Affirmed.
· When reviewing an order of a district court under the Administrative Procedure Act (APA) for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.
· Interpretation of statutes presents a question of law, and an appellate court is obligated to reach an independent conclusion, irrespective of the decision made by the court below, with deference to an agency's interpretation of its own regulations, unless plainly erroneous or inconsistent.

New Hampshire

State v. McKeown, 151 N.H. 95, 849 A.2d 127, N.H., May 27, 2004.
Background: Defendant was found guilty in the District Court, Plymouth County, Samaha, J., of failing to have a personal floatation device (PFD) on board his kayak. Defendant appealed. 

Holdings: The Supreme Court, Nadeau, J., held that: 

(1) state marine patrol officer's routine PFD check of defendant while defendant was on lake in kayak was investigatory stop, and 

(2) investigatory stop of defendant violated Department of Safety's standard operating procedure that required that officer have articulable suspicion that operator or occupant of boat was in violation of criminal or boating law, rule or regulation.

Vacated and remanded.

Town of Merrimack v. McCray, 150 N.H. 811, 846 A.2d 1176, N.H., Apr 21, 2004.
Background: Town and town selectman filed a docket marking agreement with prejudice ceasing all pending action and litigation against selectman and authorizing payment of selectman's legal fees. Second selectman moved to intervene and to seek clarification. The Superior Court, Hillsborough County, Southern Judicial District, Hampsey, J., approved the docket marking agreement, permitted the second selectman to intervene, and denied his motion for clarification. Second selectman appealed. 

Holdings: The Supreme Court, Dalianis, J., held that: 

(1) second selectman's motion to intervene was untimely; 

(2) vote of board of selectmen to cease all pending action against defendant selectman was valid, even though defendant selectman voted; and 

(3) the temporary restraining order prohibiting town from paying defendant selectman's legal fees had expired.

Affirmed.
· A judicial or quasi-judicial act may be voided because of a conflict of interest, but an administrative or legislative act need not be invalidated if the conflicting interest did not determine the outcome.

New Jersey

Hennessey v. Winslow Tp., 368 N.J.Super. 443, 847 A.2d 1, 15 A.D. Cases 903, 28 NDLR P 27, N.J.Super.A.D., Apr 16, 2004.
Background: Former employee, a clerk/typist in the police records department, brought action against township and its employees, alleging that defendants violated the Law Against Discrimination (LAD) when she was allegedly discriminated against based upon her disability and terminated. The Superior Court, Law Division, Camden County, entered summary judgment for defendants. Employee appealed. 

Holding: The Superior Court, Appellate Division, Winkelstein, J.A.D., held that issues arising from employee's LAD claim, decided before the administrative hearing officer, had no preclusive effect upon issues in a subsequent superior court LAD claim.

Reversed and remanded.
· Issues arising from former public employee's Law Against Discrimination (LAD) claim against township, decided before the administrative hearing officer, had no preclusive effect upon issues in a subsequent superior court LAD claim, and thus, dismissal of superior court claim was improper under principles of collateral estoppel, where employee chose not to appeal township's termination decision administratively but, instead, sought relief in superior court under provisions of LAD; preventing employee from having hearing officer's findings and conclusions considered by superior court would have been unfair in light of her right to de novo review if she had, instead, proceeded with her appeal to the Merit System Board.
· Once an administrative appeal has been taken from the appointing authority's final disposition, the hearing before the agency is de novo at which all relevant testimony may be introduced.


Glukowsky v. Equity One, Inc., 180 N.J. 49, 848 A.2d 747, N.J., May 26, 2004.
Background: Mortgagor who prepaid the remaining balance on balloon loan, an alternative mortgage transaction (AMT), brought action against mortgagee to recover for violation of state laws barring prepayment penalties. The Superior Court, Law Division, Gloucester County, granted mortgagee's motion to dismiss, holding that state law claims were preempted by federal law. Mortgagor appealed. The Superior Court, Appellate Division, King, P.J.A.D., 360 N.J.Super. 1, 821 A.2d 485, affirmed in part, reversed in part, and remanded. 

Holdings: On certification, the Supreme Court, Albin, J., held that: 

(1) prior regulation by Office of Thrift Supervision (OTS) authorizing state housing lenders to charge prepayment penalties in alternative mortgage transactions (AMT) did not exceed authority delegated by Congress in Alternative Mortgage Transaction Parity Act, and 

(2) the regulation preempted the state laws.

Reversed.
· The regulations of a federal agency are given the same weight and afforded the same presumptions regarding preemption as federal statutes unless the regulations are arbitrary, capricious, or manifestly contrary to the statute.
· A court generally must defer to a regulatory agency's decision, unless the agency acts outside the scope of its authority or arbitrarily.
· An agency's statutory interpretation is entitled to deference even when that agency has changed its interpretation over time.
· When an agency changes its course, it must provide a reasoned analysis.
· If Congress has not spoken directly to the issue, but the agency's interpretation is reasonable, courts must not reject an agency's exercise of its generally conferred authority to resolve a particular statutory ambiguity simply because the agency's chosen resolution seems unwise.
· Although due deference must be given to an agency's interpretation of a statute in an area over which it has regulatory power, the final word on statutory interpretation is for the courts.
· Regulatory law is not static; it has elasticity that permits it to adapt to changing circumstances and conditions.
· A regulatory agency is charged with the responsibility of adapting its regulations to changing conditions when enforcing a statute under its authority.
· In addressing rapidly changing and sometimes difficult to understand market conditions, a regulatory agency may experiment--within the scope of its authority--to meet the pressing needs of the moment.
· A reviewing court must defer to an agency's own resolution of a conflict between that agency's decisions.
Pennsylvania


Beattie v. Allegheny County, 847 A.2d 185, Pa.Cmwlth., Apr 15, 2004.
Background: Taxpayers brought class action asserting that county's method of assessing their homes for property tax purposes resulted in an unconstitutional lack of uniformity. The Court of Common Pleas, Allegheny County, No. GD 01-11149, Wettick, J., sustained county's preliminary objections on basis that taxpayers failed to exhaust their statutory remedies. Taxpayers appealed. 

Holdings: The Commonwealth Court, No. 1008 C.D. 2003, Colins, President Judge, held that: 

(1) taxpayers failed to satisfy burden of establishing that no adequate legal remedy existed, and thus it was inappropriate for trial court to exercise equity jurisdiction to address taxpayers' claim; 

(2) trial court did not have subject matter jurisdiction to consider taxpayers' § 1983 claim; and 

(3) taxpayers' other claims presented questions of law that should have been addressed in an appeal to the Board of Assessment Appeals.

Affirmed.
· Purpose of requiring strict compliance with the statutory remedy, under doctrine of exhaustion of administrative remedies, is to ensure that the foundation upon which the administrative process was founded is not undermined.

Texas

11th Street Bingo Ass'n v. Simonson, Not Reported in S.W.3d, 2004 WL 1117161, 9 Wage & Hour Cas.2d (BNA) 1140, Tex.App.-Corpus Christi, May 20, 2004.
Background: After Texas Workforce Commission denied administrative claim under Payday Act by putative former employee of bingo association, employee sued association on wage claim. The 60th District Court, Jefferson County, entered judgment on jury verdict for employee. Association appealed. 

Holding: The Court of Appeals, Rogelio Valdez, C. J., held that trial court lacked subject-matter jurisdiction.

Dismissed.
· A party's failure to exhaust its administrative remedies deprives the trial court of jurisdiction.
Texas Workers' Compensation Com'n v. Harris County, 132 S.W.3d 139, Tex.App.-Hous. (14 Dist.), Apr 01, 2004.
Background: County employer appealed from decision of administrative judge finding that claimant was disabled due to an injury suffered during the course and scope of her employment. The Workers' Compensation Commission appeals panel concluded that county's appeal of that decision was untimely filed. County sought judicial review of the Commission's decision. The 129th District Court, Harris County, Samuel Grant Dorfman, J., granted county's motion for summary judgment and reversed and set aside the Commission's decision, and Commission appealed. 

Holding: The Court of Appeals, Leslie Brock Yates, J., held that, as matter of first impression, county received hearing officer's administrative order when county's attorney actually received order and not 5 days earlier when designated Austin representative of county's self-insured carrier received order, and as such, statutory 15 day appeal period began to run when county attorney received order, such that county's administrative appeal was timely.

Affirmed in part and reversed and remanded in part.
· Courts construe administrative rules, which have the same force as statutes, in the same manner as statutes.
· Unless administrative rule is ambiguous, court follows the rule's clear language.
· If there is vagueness, ambiguity, or room for policy determinations in administrative regulation, court will defer to the agency's interpretation unless it is plainly erroneous or inconsistent with the language of the rule.
· Because it represents the view of the regulatory body that drafted and administers the rule, the agency interpretation of rule actually becomes a part of the rule itself.

Utah

Beehive Telephone Co. v. Public Service Com'n of Utah, 89 P.3d 131, 494 Utah Adv. Rep. 3, 2004 UT 18, Utah, Feb 24, 2004.
Background: Telephone company sought review of order of the Public Service Commission, which imposed a fine against company for tariff violations. 

Holdings: The Supreme Court, Durrant, Associate C.J., held that: 

(1) Commission was an independent agency; 

(2) Commission was not required to be represented by attorney general; 

(3) company was given adequate notice regarding fines; 

(4) company's CEO was entitled to represent company before administrative law judge; 

(5) Commission's finding that company continued to violate tariff after Commission's first order was not supported by clear and convincing evidence; and 

(6) penalties issued against company were civil rather than criminal.

Affirmed in part, reversed in part, and remanded.
· In determining whether state agencies are subject to direct executive supervisory control the Supreme Court looks to a number of factors, including, but not limited to, whether the agency was established as an independent agency by the legislature, whether the agency is governed by a board or executive officer, whether executive officials play a significant role in agency affairs, and whether the agency receives state funding.
· Agencies have the authority to exercise rulemaking, adjudicative, and prosecutorial functions, provided that there is an appropriate internal division of labor between inconsistent functions.
· A finding of fact by administrative agency cannot be based solely on hearsay evidence, but must be supported by a residuum of legal evidence competent in a court of law.

Wyoming

King v. Wyoming Div. of Criminal Investigation, 89 P.3d 341, 2004 WY 52, Wyo., May 07, 2004.
Background: Applicant, who sought concealed-firearm permit, filed petition for writ of review, challenging decision of state Department of Criminal Investigation (DCI) that denied application on basis of prior conviction for breach of peace. The District Court, Albany County, Jeffrey Donnell, J., affirmed DCI's decision. Applicant appealed. 

Holdings: The Supreme Court, Kite, J., held that: 

(1) "violent actions" portion of breach-of-peace statute satisfies federal Lautenberg Amendment's requirement of "the use or attempted use of physical force"; 

(2) applicant's conviction for breach of peace constituted a misdemeanor crime of domestic violence for purposes of Lautenberg Amendment; 

(3) Lautenberg Amendment does not require the predicate offense to contain as an element the relationship between the defendant and the victim; 

(4) DCI's failure to timely issue initial denial of application or final denial letter did not justify reversing denial of application; and 

(5) DCI's failure to hold hearing before denying application did not result in violation of applicant's due process rights.

Affirmed.
· Supreme Court does not afford any special deference to the district court's decision when Supreme Court reviews a matter initiated before an administrative agency; rather, Supreme Court reviews the case as if it came directly from the administrative agency.
· Supreme Court's review of administrative agency's decision must focus on the evidence and consider the reasonableness of the agency's exercise of judgment while determining if the agency committed any errors of law.
· If the administrative agency committed any errors of law, Supreme Court must correct them.
· Before a property interest can be terminated, except in emergency situations, due process must be afforded to litigants in the form of notice and a meaningful opportunity to be heard.

