Florida

Campbell v. Department of Business and Professional Regulation, Div. of Real Estate, 868 So.2d 1265, 29 Fla. L. Weekly D701, Fla.App. 4 Dist., Mar 24, 2004.
Background: Disciplinary proceedings were brought against state certified real estate residential appraiser charged with violating standard for developing or communicating an appraisal and for failing to exercise reasonable diligence in developing the report. The Department of Business and Professional Regulation (DBPR) suspended appraiser's real estate license for one year and imposed an administrative fine of $2,500. Appraiser appealed. 

Holding: The District Court of Appeal, Polen, J., held that the appraiser did not waive her right to a formal hearing.

Reversed and remanded.
· Legislature specifically intended the right to a formal hearing is not subject to waiver for purposes of provision under Administrative Procedure Act applicable to hearings involving disputed issues of material fact.
Laborers' Intern. Union of North America v. Greater Orlando Aviation Authority, 869 So.2d 608, 174 L.R.R.M. (BNA) 3365, 29 Fla. L. Weekly D572, Fla.App. 5 Dist., Mar 05, 2004.
Background: Airport employees union appealed Public Employee Relations Commission (PERC) affirmance of summary dismissal of unfair labor practice charge. 

Holdings: The District Court of Appeal, Thompson, J., held that: 

(1) airport authority could change criminal offense reporting requirements unilaterally, and 

(2) labor union had duty to request impact bargaining in bringing unfair labor charge.

Affirmed.
· Administrative agency decisions are entitled to great deference by the courts due to its enlightened experience in such matters.
· It is not appellate court's province to displace administrative agency's choice between two conflicting views simply because appellate court would have been justified in deciding the issue differently were it before appellate court in the first instance.

Preferred RV, Inc. v. Department of Highway Safety and Motor Vehicles, Div. of Motor Vehicles, 869 So.2d 713, 29 Fla. L. Weekly D850, Fla.App. 1 Dist., Apr 06, 2004.
Background: Recreational vehicle dealer filed petition for writ of certiorari, seeking review of an emergency order of the Department of Highway Safety and Motor Vehicles suspending dealer's business license. 

Holding: The District Court of Appeal, Wolf, C.J., held that order failed to explain why less harsh remedies would have been insufficient.

Petition granted and order quashed.
· All the factual allegations and elements necessary to determine the validity of an administrative agency's emergency order must appear on the face of the order.
· Administrative agency emergency orders revoking a license to conduct business must explain why less harsh remedies, such as probation, a fine, or a notice of noncompliance would have been insufficient to stop the harm alleged.
Reich v. Department of Health, 868 So.2d 1275, 29 Fla. L. Weekly D739, Fla.App. 1 Dist., Mar 26, 2004.
Background: Physician appealed from an order of the Department of Health dismissing his motion to vacate a final order entered by Board of Medicine. 

Holding: The District Court of Appeal held that physician was entitled to evidentiary hearing on the issue of whether he received notice of the entry of the order.

Reversed and remanded.
· As a general rule, an agency has inherent or implied power to rehear or reopen a cause to reconsider the action taken therein, where the proceeding is in essence a judicial one; however, this power must be exercised before an appeal from the original order has been filed or before such an order has become final by the lapse of time to file a timely notice of appeal.
Scholz v. Unemployment Appeals Com'n, 869 So.2d 756, 29 Fla. L. Weekly D885, Fla.App. 5 Dist., Apr 08, 2004.
Background: Claimant appealed from order of the Unemployment Appeals Commission (UAC) affirming denial of benefits. 

Holding: The District Court of Appeal, Thompson, J., held that evidence supported referee's determination that claim should not have been backdated to date claimant first sought to refile claim for benefits.

Affirmed.
· An administrative agency's findings should not be disturbed on appeal if those findings are supported by competent, substantial evidence.
State, Agency for Health Care Admin. v. MIED, Inc., 869 So.2d 13, 29 Fla. L. Weekly D502, Fla.App. 1 Dist., Feb 27, 2004.
Background: Nursing home operator brought action against the Agency for Health Care Administration (AHCA), alleging inverse condemnation, breach of contract, equitable estoppel, and misrepresentation, after AHCA placed home into receivership. The Circuit Court, Duval County, Peter J. Fryefield, J., entered a judgment on a jury verdict in favor of operator for $20 million. AHCA appealed. 

Holdings: The District Court of Appeal, Kahn, J., held that: 

(1) operator waived any challenge to the AHCA' denial of a Medicaid rate step-up by entering into settlement; 

(2) operator failed to exhaust its administrative remedies regarding AHCA's denial of rate step-up; 

(3) breach of contract action was barred by collateral estoppel; 

(4) AHCA had 12 months to pay Medicaid claims to operator; 

(5) dismissal of equitable estoppel claim was warranted; and 

(6) any action against AHCA administrator for misstatements of the law was barred by sovereign immunity.

Reversed and remanded.
· To avoid the requirement for exhaustion of administrative remedies, a party must satisfy one of the following tests: (1) the complaint must demonstrate some compelling reason why the Administrative Procedure Act (APA) does not avail the complainants in their grievance against the agency; or (2) the complaint must allege a lack of general authority in the agency and, if it is shown, that the APA has no remedy for it; or (3) illegal conduct by the agency must be shown and, if that is the case, that the APA cannot remedy that illegality; or (4) agency ignorance of the law, the facts, or public good must be shown and, if any of that is the case, that the APA provides no remedy; or (5) a claim must be made that the agency ignores or refuses to recognize related or substantial interests and refuses to afford a hearing or otherwise refuses to recognize that the complainants' grievance is cognizable administratively.

Hawaii


Allstate Ins. Co. v. Schmidt, 104 Hawai'i 261, 88 P.3d 196, Hawai'i, Apr 16, 2004.
Background: Insurer filed action against Insurance Commissioner challenging order that insurer discriminated in denying insurance based on length of driving experience. The First Circuit Court, No. 99-4226, Eden Elizabeth Hifo, J., entered judgment for Commissioner. Insurer appealed. 

Holding: The Supreme Court, Duffy, J., held that statute prohibiting discrimination applied to both rate making and underwriting.

Affirmed.
· Review of a decision made by the circuit court upon its review of an agency's decision is a secondary appeal, and the standard of review is one in which Supreme Court must determine whether the circuit court was right or wrong in its decision, applying statutory standards.
· Supreme Court's review of a decision made by the circuit court upon its review of an agency's decision is qualified by the principle that the agency's decision carries a presumption of validity and appellant has the heavy burden of making a convincing showing that the decision is invalid because it is unjust and unreasonable in its consequences.

Illinois

Village of Bolingbrook v. Bolingbrook Firefighters Ass'n, 209 Ill.2d 575, 808 N.E.2d 1006, 283 Ill.Dec. 718, Ill., May 26, 2004.


Petition for leave to appeal denied.

In the exercise of this Court's supervisory authority, the Appellate Court, Third District, is directed to vacate its judgment in Village of Bolingbrook v. Bolingbrook Firefighters Ass'n., Local 3005, 347 Ill.App.3d 434, 282 Ill.Dec. 678, 806 N.E.2d 1266 (2004). The appellate court is directed to remand the matter to the Illinois Labor Relations Board, State Panel, with directions that it is to vacate its judgment in favor of respondents, permit the Village of Bolingbrook to file an answer to the Board's complaint, and to consider the matter on its merits.

Iowa

Auen v. Alcoholic Beverages Div., Iowa Dept. of Commerce, 679 N.W.2d 586, Iowa, May 12, 2004.
Background: Association of beer distributors filed request to overturn administrative rule promulgated by Alcoholic Beverages Division (ABD) of the Department of Commerce that allowed a tied-house arrangement between industry members, their subsidiaries or affiliates, and retailers, when relationship was remote or de minimis. The District Court, Polk County, Karen A. Romano, J., upheld ABD's exercise of its rulemaking power. Association appealed. 

Holdings: The Supreme Court, Wiggins, J., held that: 

(1) legislature vested interpretation of statute governing ownership interests of person engaged in business of manufacturing, bottling, or wholesaling alcoholic beverages, wine, or beer with ABD, but 

(2) ABD rule was an illogical interpretation of ownership interest statute, which was prohibited by the statute.

Reversed and remanded with instructions.
· The power conferred on an administrative agency by the legislature to adopt rules is quite broad.

Berger v. Department of Transp., 679 N.W.2d 636, Iowa, May 12, 2004.
Background: Property owners sought review of decision of the Iowa Department of Transportation (IDOT) denying compensation for relocation assistance after they were told that their property would be purchased as part of highway improvement project, which was subsequently delayed. The District Court, Johnson County, Cynthia H. Danielson, J., denied compensation. Owners appealed. 

Holding: The Supreme Court, Wiggins, J., held that owners were not "displaced persons" and were thus not entitled to relocation compensation.

Affirmed.
· On review of agency decision, appellate court determines whether its application of the standards set forth in Administrative Procedure Act would produce the same result as reached by the district court in its application of the standards.

Kansas
Foos v. Terminix, 277 Kan. 687, 89 P.3d 546, Kan., May 14, 2004.
Background: Workers' compensation claimant sought benefits for injuries received in one-vehicle accident. The Workers Compensation Board awarded benefits, and employer appealed. The Court of Appeals, Pierron, J., 31 Kan.App.2d 522, 67 P.3d 173, affirmed in part and reversed in part. Claimant petitioned for review. 

Holdings: The Supreme Court, Luckert, J., held that: 

(1) substantial competent evidence supported Board's finding that claimant's injuries arose out of and in course of his employment, and 

(2) results of claimant's blood alcohol test were admissible.

Court of Appeals' decision affirmed. 
· Interpretation of statute by administrative agency charged with responsibility of enforcing that statute is entitled to judicial deference; this deference is sometimes called the "doctrine of operative construction."
· If there is rational basis for administrative agency's interpretation of statute agency is charged with enforcing, it should be upheld on judicial review.
· Determination of administrative agency as to questions of law is not conclusive and, while persuasive, is not binding on courts.
Hallmark Cards, Inc. v. Kansas Dept. Of Commerce And Housing, 32 Kan.App.2d 715, 88 P.3d 250, Kan.App., Apr 23, 2004.
Background: Taxpayer sought judicial review of decision of the Department of Commerce & Housing that found taxpayer ineligible for income tax credit pursuant to High Performance Incentive Program (HPIP). The District Court, Shawnee County, Terry L. Bullock, J., affirmed. Taxpayer appealed. 

Holdings: The Court of Appeals, Greene, J., held that: 

(1) Department violated due process by refusing to allow taxpayer to qualify for tax credit, and 

(2) Department acted arbitrarily and capriciously in light of Department's failure to promulgate regulations.

Reversed and remanded with directions.
· Under doctrine of "operative construction," the interpretation of a statute by an administrative agency charged with the responsibility of enforcing the statute is entitled to judicial deference; however, prior agency determination, while persuasive, is not binding on the court.
· Members of the public, and others affected, should not be subjected to critical agency rules and regulations that are known only by agency personnel.
· In determining whether an agency may proceed absent rulemaking, it is critical that informal standards are a natural interpretation of the statute, are applied with consistency, and do not reflect a change in policy of general application.
· Where the statute contains a clear command that the agency proceed by rulemaking, failure to promulgate regulations specifying comprehensive and complete standards, coupled with an application of informal standards on a case-by-case basis, may lead to the agency action being stricken as arbitrary, capricious, and otherwise not in accordance with law.

Saline County Bd. of County Com'rs v. Jensen, 32 Kan.App.2d 730, 88 P.3d 242, Kan.App., Apr 23, 2004.
Background: On review of order of the State Board of Tax Appeals (BOTA) determining values of several parcels of real estate, the District Court, Saline County, Jerome P. Hellmer, J., modified order in part. County appealed. 

Holdings: The Court of Appeals, Greene, J., held that: 

(1) BOTA violated applicable standards when valuing one parcel consisting of multifamily units; 

(2) evidence did not support BOTA's valuation of apartment building; and 

(3) evidence supported valuation of property as apartments rather than condominiums.

Affirmed in part, reversed in part, and remanded with directions.
· When the district court has reviewed an agency decision prior to review by Court of Appeals, Court of Appeals focuses on the agency action and applies the same standards of judicial review.

Kentucky

Hughes v. Kentucky Horse Racing Authority, --- S.W.3d ----, 2004 WL 870440, Ky.App., Apr 23, 2004.

THIS OPINION IS NOT FINAL AND SHALL NOT BE CITED AS AUTHORITY IN ANY COURTS OF THE COMMONWEALTH OF KENTUCKY.

Background: Kentucky Racing Commission employee appealed his termination from position of racing license inspector. The state personnel board modified punishment to a 30-day suspension without pay. The Kentucky Racing Commission appealed. The Circuit Court, Franklin County, William L. Graham, J., reversed. Employee appealed. 

Holding: The Court of Appeals, Minton, J., held that: the personnel board's interpretation and application of the state's workplace violence policy regulations were proper.

Reversed; personnel board decision reinstated.
· When reviewing the action of an administrative agency, a court is concerned with whether the agency's action was arbitrary, which is defined as clearly erroneous; clearly erroneous means not supported by substantial evidence.
· In reviewing whether an administrative agency's decision is supported by substantial evidence, the reviewing court must adhere to the principle that the agency, as fact finder, is afforded great latitude in its evaluation of the evidence heard and the credibility of the witnesses appearing before it.
· An administrative agency's interpretation of its own regulations is entitled to substantial deference.
· A reviewing court is not free to substitute its judgment as to the proper interpretation of an administrative agency's regulations as long as that interpretation is compatible and consistent with the statute under which it was promulgated and is not otherwise defective as arbitrary or capricious.

Maine

York Ins. of Maine, Inc. v. Superintendent of Ins., 845 A.2d 1155, 2004 ME 45, Me., Apr 07, 2004.
Background: Insurer sought review of decision of Superintendent of Insurance requiring insurer to renew two homeowner's insurance policies for homeowners who had begun operating daycare businesses in their homes. The Superior Court, Cumberland County, Crowley, J., vacated decisions. Superintendent appealed. 

Holding: The Supreme Judicial Court, Alexander, J., held that insurer established rational basis for its decision not to renew policies.

Affirmed.
· On an appeal from intermediate appellate review of an administrative decision, Supreme Judicial Court directly reviews an agency's decision for an abuse of discretion, error of law, or findings not supported by the evidence.
· When an agency concludes that the party with the burden of proof failed to meet that burden, court will reverse that determination only if the record compels a contrary conclusion to the exclusion of any other inference.

Maryland

Christopher v. Montgomery County Dept. of Health and Human Services, 381 Md. 188, 849 A.2d 46, Md., May 12, 2004.
Background: Food stamp recipient sought judicial review of decision by county department of health and human services to deny uncapped excess shelter cost deduction on ground that recipient was not actually receiving disability benefits. The Circuit Court, Montgomery County, DeLawrence Beard, J., affirmed. Recipient appealed. 

Holdings: The Court of Appeals, Battaglia, J. held that: 

(1) recipient must actually receive some kind of disability-related benefit in order to be "disabled" for purposes of the food stamp program; 

(2) the recipient was not "disabled" and, therefore, was not entitled to uncapped excess shelter cost deduction from gross income, even though she claimed constructive receipt since appeal of employment termination prevented actual receipt of disability benefits; and 

(3) equal protection was not violated.

Affirmed.
· The statutory standards allowing reviewing courts to reverse or modify agency decisions are different depending upon the agency's action.
· When the Court of Appeals considers an administrative agency decision, it reviews the agency's decision applying the same statutory standards as used by the preceding reviewing court.
· Determining whether an agency's conclusions of law are correct is always, on judicial review, the court's prerogative, although courts ordinarily respect the agency's expertise and give weight to its interpretation of a statute that it administers.
· An administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
· With respect to an agency's findings of fact, a reviewing court applies the substantial evidence test, determining whether a reasoning mind reasonably could have reached the factual conclusion the agency reached.
· The reviewing court generally defers to the agency, appraising its fact-finding and subsequent inferences from that fact-finding, if supported by the record, in a light most favorable to the agency.
· A court applies the arbitrary and capricious standard when it reviews an agency's discretionary functions.
· Courts owe a higher level of deference to functions specifically committed to the agency's discretion.
· As long as an administrative agency's exercise of discretion does not violate regulations, statutes, common law principles, due process and other constitutional requirements, it is ordinarily unreviewable by the courts.
· The principles governing interpretation of a statute apply when courts interpret an agency rule or regulation.
· When the agency is acting in a fact-finding or quasi-judicial capacity, courts review its decision to determine whether the contested decision was rendered in an illegal, arbitrary, capricious, oppressive, or fraudulent manner.
· Whether an agency action is in fact deemed arbitrary or capricious will vary depending upon the amount of discretion granted an agency, a matter of substantive law.

Michigan

City of Romulus v. Michigan Dept. of Environmental Quality, 260 Mich.App. 54, 678 N.W.2d 444, Mich.App., Dec 16, 2003.
Background: Cities and county brought action to challenge Department of Environmental Quality's (DEQ) decision to issue permit for hazardous waste underground deep injection well facility. The Wayne Circuit Court, Amy Patricia Hathaway, J., affirmed issuance of permit, and cities applied for leave to appeal. 

Holdings: After granting leave, the Court of Appeals, Zahra, P.J., held that: 

(1) DEQ did not violate hazardous waste facility rule that disallowed DEQ from issuing a permit for construction of a hazardous waste facility in a wetland by issuing a permit for such facility after issuing a permit to fill in the wetland; 

(2) Natural Resources and Environmental Protection Act (NREPA) did not require DEQ to consider Michigan's need for a hazardous waste facility before issuing a permit for construction of such a facility; 

(3) DEQ's market-driven approach to need in updated hazardous waste management plan did not constitute a "rule" such that plan had to be adopted pursuant to rule provisions of Administrative Procedures Act (APA); and 

(4) decision by DEQ to issue construction permit for hazardous waste facility was supported by competent, material and substantial evidence, and was not arbitrary or capricious.

Affirmed.
· In an appeal from a circuit court's review of an administrative agency's decision, great deference is accorded to a circuit court's review of the agency's factual findings, while substantially less deference, if any, is accorded to the circuit court's determinations on matters of law.
· In an appeal from a circuit court's review of an administrative agency's decision, Court of Appeal's review is limited to determining whether the circuit court misapprehended or grossly misapplied its review of the agency's factual findings.

· Evidence is competent, material, and substantial, for purposes of a circuit court's review of an administrative agency's factual findings, if a reasoning mind would accept it as sufficient to support a conclusion.
· Courts should accord due deference to administrative expertise and not invade administrative fact finding by displacing an agency's choice between two reasonably differing views.
· To determine whether an agency's decision is arbitrary, the circuit court must determine if it is without adequate determining principle, fixed or arrived at through an exercise of will or by caprice, without consideration or adjustment with reference to principles, circumstances, or significance, decisive but unreasoned.
· Where the administrative agency was not required to conduct an evidentiary hearing, review is limited to determining whether the agency's actions were authorized by law.
· An agency's decision that is in violation of statute or constitution, in excess of the statutory authority or jurisdiction of the agency, made upon unlawful procedures resulting in material prejudice, or is arbitrary and capricious, is a decision that is not authorized by law and must be set aside.
· Principles of statutory interpretation apply to the construction of administrative rules.
· Where a statute or administrative rule is ambiguous, Court of Appeals will generally defer to the construction of the statute or administrative rule given by the agency charged with administering it; however, this deference does not mean that a reviewing court abandons its ultimate responsibility to give meaning to statutes and administrative rules.
· A court will not defer to the administrative agency's interpretation of a rule where the language of the rule is unambiguous, or it is convinced that agency's interpretation is clearly wrong.
· Whether an agency's policy is invalid because it was not promulgated pursuant to the procedures of the Administrative Procedures Act (APA) is a question of law subject to de novo review.
· An administrative agency cannot rely upon a guideline or unpromulgated policies in lieu of rules promulgated under the Administrative Procedures Act (APA).
· The Administrative Procedures Act (APA) requires an agency to give notice of proposed rules or rule changes, to hold a public hearing, and to submit the proposed rule or rule changes to the Legislature's Joint Committee on Administrative Rules for review and approval, and an agency's failure to follow this process renders the rule invalid.
· In reviewing an administrative agency's decision for competent, material, and substantial evidence, the circuit court must consider the whole record, that is both sides of the record, not just those portions of the record supporting the findings of the administrative agency.

Mississippi


Mississippi Dept. of Human Services v. McNeel, 869 So.2d 1013, Miss., Apr 08, 2004.
Background: State employee appealed her termination to the Employee Appeals Board (EAB). The EAB found that employee should be reinstated. The Mississippi Department of Human Services (MDHS) petitioned for writ of certiorari. The Circuit Court, Hinds County, Tomie T. Green, J., affirmed, and MDHS appealed. 

Holding: The Supreme Court, Smith, C.J., held that decision by EAB to reinstate employee was supported by the evidence, was not arbitrary or capricious, and did not violate any statutory or constitutional right.

Affirmed.
· Supreme Court, as well as the Circuit Court, reviews a decision of an administrative agency for substantial evidence supporting that agency's finding, and the scope of review is limited to the findings of the agency.
· Appellate court may examine the record as a whole, and where such record reveals that the order of the agency is based on a mere scintilla of evidence, and is against the overwhelming weight of the credible evidence, appellate court will not hesitate to reverse.
· When an administrative agency's decision is not based on substantial evidence, it necessarily follows that the decision is arbitrary and capricious.
· Administrative agency's decision is arbitrary when it is not done according to reason and judgment, but depending on the will alone.
· Agency action is capricious if done without reason, in a whimsical manner, implying either a lack of understanding of or disregard for the surrounding facts and settled controlling principles.
Spencer v. Tyson Foods, Inc., 869 So.2d 1069, Miss.App., Apr 06, 2004.
Background: Employer appealed from decision of the Workers' Compensation Commission finding that claimant suffered a compensable injury in the course and scope of her employment and granting disability benefits. 

Holding: The Circuit Court, Hinds County, W. Swan Yerger, J., reversed Commission's award, and claimant appealed. The Court of Appeals, Griffis, J., held that substantial evidence supported Workers' Compensation Commission's conclusion that claimant's injury met the definition of an accidental injury.

Reversed and rendered.
· An appellate court must defer to an administrative agency's findings of fact if there is even a quantum of credible evidence which supports the agency's decision, and this highly deferential standard of review essentially means that appellate court and the circuit courts will not overturn agency decision unless said decision was arbitrary and capricious.

State ex rel. Hood v. Madison County ex rel. Madison County Bd. of Sup'rs, 873 So.2d 85, Miss., May 13, 2004.
Background: County brought action for declaratory judgment that contract with appraisal service for reappraisal services was valid. After entering judgment, the trial court vacated that judgment and set case for full hearing. State brought motion to intervene. The Circuit Court, Madison County, Samac S. Richardson, J., entered judgment that contract was valid. State appealed. 

Holdings: The Supreme Court, Cobb, P.J., held that: 

(1) contract was subject to public notice and bid requirements, and 

(2) contract was not valid due to appraisers' lack of appraisal licenses.

Reversed and remanded.
· State statutes control over rules by administrative agencies.

Missouri


Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, Mo.App. W.D., Jan 30, 2004.
Background: Nursing home administrator sought review of decision by the Administrative Hearing Commission (AHC), which revoked her license to practice as a professional nursing home administrator. The Circuit Court, Cole County, Byron L. Kinder, J., affirmed revocation. Administrator appealed. 

Holdings: The Court of Appeals, Joseph M. Ellis, C.J., held that: 

(1) administrator's refusal to answer pertinent questions based on Fifth Amendment grounds justified an adverse inference; 

(2) AHC was entitled to rely on uncontested facts in summary judgment motion and adverse inference from administrator's invocation of Fifth Amendment; and 

(3) administrator's license was subject to discipline.

Affirmed.
· The rules of civil procedure have no function in a proceeding still administrative; the rules of civil procedure by the very terms of promulgation apply only to civil actions in judicial courts.
· A proceeding for judicial review of an administrative decision does not become a civil action so as to be entitled to the melioration of the civil rules of procedure until the appeal lodges with the court and within the time prescribed by the legislative act which enables the appeal.

New Jersey

Davis v. American Honda Motor Co., 368 N.J.Super. 333, 845 A.2d 1278, 15 A.D. Cases 908, N.J.Super.A.D., Apr 19, 2004.
Background: Employee filed complaint charging employer with unlawful discrimination by reason of physical handicap. The Director of the Division of Civil Rights dismissed the complaint, and employee appealed. 

Holding: The Superior Court, Appellate Division, Kestin, P.J.A.D., held that Division was required to comply with its procedural rules, and allow employee to attend the fact-finding conference and review submissions opposing her claim, before Division could dismiss employee's complaint.

Vacated and remanded.
· Because administrative regulations that apply to the regulated public have the force and effect of statutory law, an administrative agency ordinarily must enforce and adhere to, and may not disregard, the regulations it has promulgated.
North Carolina

Clark Stone Co., Inc. v. N.C. Dept. of Environment & Natural Resources, Div. of Land Resources, 164 N.C.App. 24, 594 S.E.2d 832, N.C.App., May 04, 2004.
Background: Mining company sought review of decision by the Mining Commission upholding Department of Environment and Natural Resources' (DENR) revocation of company's mining permit due to the proximity of the mine to the Appalachian Trail. The Superior Court, Wake County, Stafford G. Bullock, J., reversed. Department appealed. 

Holdings: The Court of Appeals, Wynn, J., held that: 

(1) Mining Commission's decision upholding permit revocation was supported by substantial evidence; 

(2) DENR was authorized to revoke permit under the Mining Act; 

(3) DENR complied with the Mining Act in revoking permit; 

(4) mining company's failure to correct operations was willful; and 

(5) company did not have a vested right to continue mine operations.

Reversed.
· Court of Appeals reviews the trial court's reversal of a final agency decision to determine: (1) whether the trial court exercised the appropriate standard of review; and (2) whether the trial court properly applied the standard of review.
· The whole record test requires the trial court to examine all of the evidence before the agency in order to determine whether the decision has a rational basis in the evidence; if the trial court concludes there is substantial competent evidence in the record to support the findings, the agency decision must stand.
· The trial court may not weigh the evidence presented to the agency or substitute its own judgment for that of the agency.

Texas

Juliff Gardens, L.L.C. v. Texas Com'n on Environmental Quality, 131 S.W.3d 271, Tex.App.-Austin, Mar 04, 2004.
Background: Applicant for permit to build and operate landfill brought declaratory judgment action against Commission on Environmental Quality, alleging that legislation enacted while his application was pending, mandating the denial of his application, constituted an unconstitutional local or special law. The 200th Judicial District Court, Travis County, Paul R. Davis, J., granted the Commission's motion to dismiss, and, in the alternative, granted summary judgment to the Commission. Applicant appealed. 

Holdings: The Court of Appeals, Mack Kidd, J., held that: 

(1] applicant presented a justiciable controversy; 

(2] the controversy was not within primary or exclusive jurisdiction of Commission on Environmental Quality; and 

(3] statute limiting Commission's power to issue landfill permits was not an unconstitutional local law or special law.

Affirmed in part, reversed in part.
· The primary jurisdiction of an agency is prudential, whereas the agency's exclusive jurisdiction is jurisdictional.
· In order for either exclusive or primary jurisdiction to apply, the agency must have authority to determine the controversy at issue.
· An administrative agency may exercise only those powers the law, in clear and express statutory language, confers upon it.
· Where an issue is one inherently judicial in nature, the courts are not ousted from jurisdiction to consider the issue unless the legislature, by a valid statute, has explicitly granted exclusive jurisdiction to the administrative body.
Rourk v. Cameron Appraisal Dist., 131 S.W.3d 285, Tex.App.-Corpus Christi, Mar 04, 2004.
Background: Travel trailer owners brought class action against appraisal district, seeking declaration that trailers were not subject to ad valorem tax. The 357th District Court, Cameron County, Rolando Olvera, J., granted district summary judgment. Owners appealed. 

Holdings: The Court of Appeals, Maurice Amidei, J., (Assigned), held that: 

(1) owners were not required to exhaust administrative remedies; 

(2) trailers were not fixtures; 

(3) district failed to provide evidence that trailers were manufactured homes so as to entitle it to judgment as a matter of law; and 

(4) class action certification was warranted.

Reversed and remanded.
· As a general rule, a party must exhaust his administrative remedies before seeking judicial review of agency action.
· The doctrine of exhaustion of administrative remedies has no application when there are pure questions of law involved.
· The doctrine of exhaustion of administrative remedies has no application where the legal question is one of whether a statute is constitutional; administrative agencies have no power to determine the constitutionality of statutes.

State, Office of Public Utility Counsel v. Public Utility Com'n of Texas, 131 S.W.3d 314, Util. L. Rep. P 26,884, Tex.App.-Austin, Mar 11, 2004.
Background: State, city, and office of the Public Utility Counsel challenged Public Utility Commission order amending rule created to facilitate transition to a competitive utilities market. 

Holdings: The Court of Appeals, Mack Kidd, J., held that: 

(1) Commission acted within its authority when it authorized adjustment in fuel factor for affiliated retail electric providers when there is a five percent change in mercantile index gas prices over 20-day period; 

(2) challenges to rule relating to use of an electricity commodity trading hub or index to assess adequacy and adjustment of fuel factor were premature; 

(3) 45-day timeline for challenges to fuel-factor adjustments did not violate due process; 

(4) Commission did not exceed its authority in promulgating provisions governing adjustments to price to beat following true-up procedures; and 

(5) Commission provided reasoned justification for amendments to rule regarding fuel-factor adjustment.

Amended rule affirmed.
· The Court of Appeals has jurisdiction over a direct appeal from an agency's action only through a specific grant of statutory authority.
· Unless jurisdiction for direct review from an administrative action is explicitly granted, the Court of Appeals must dismiss the complaint for lack of subject-matter jurisdiction.
· A validity challenge tests a rule on procedural and constitutional grounds.
· An agency rule is presumed valid, and the challenging party bears the burden to demonstrate its invalidity.
· Absent specific or implied statutory authority, an agency rule is void.
· An agency's rules must comport with the agency's authorizing statute, but the legislature does not need to include every specific detail or anticipate all unforeseen circumstances.
· The law prohibits agencies from exercising what is effectively a new power, or a power contradictory to the statute, based merely on a claim that the power is expedient for administrative purposes.
· To establish an administrative rule's facial invalidity, a challenger must show that the rule: (1) contravenes specific statutory language, (2) runs counter to the general objectives of the statute, or (3) imposes additional burdens, conditions, or restrictions in excess of or inconsistent with the relevant statutory provisions.
· To satisfy the reasoned justification requirement, an agency's order adopting a rule must explain how and why the agency reached the conclusion it did.
· Review by the Court of Appeals of an agency's reasoned justification for a rule is limited to the face of the order finally adopting the rule.
· To substantially comply with the reasoned-justification requirement, the four corners of the agency's final notice must present the agency's justification in a relatively clear, precise, and logical fashion.
· An agency's order must accomplish the legislative objectives underlying the reasoned-justification requirement and come fairly within the character and scope of each of the statute's requirements in specific and unambiguous terms.
· The reasoned-justification requirement is intended to give notice of the factual, policy, and legal bases for the rule as adopted or construed by the agency in light of all the evidence gathered by the agency during the comment period in order to ensure that the agency fully considered the comments submitted by interested parties and to provide the factual basis and rationality of the rule as determined by the agency.
· The Court of Appeals reviews a challenge to the reasoned justification requirement of agency rulemaking using an arbitrary and capricious standard, with no presumption that facts exist to support the agency's order.
· In applying an arbitrary and capricious test to agency rulemaking, the Court of Appeals examines whether the agency's explanation of the facts and policy concerns it relied on when it adopted the rule demonstrates that the agency considered all the factors relevant to the objectives of the agency's delegated rulemaking authority and engaged in reasoned decision making.
· An agency acts arbitrarily if in making a decision it commits any of the following errors: (1) does not consider a factor that the Legislature intended the agency to consider in the circumstances, (2) considers an irrelevant factor, or (3) reaches a completely unreasonable result after weighing only relevant factors.

Texas Dept. of Public Safety v. Moore, --- S.W.3d ----, 2004 WL 1064781, Tex.App.-Hous. (1 Dist.), May 13, 2004.
Background: State Department of Public Safety (DPS) sought judicial review of decision of administrative law judge denying its petition to suspend driver's license, based upon driver's assertion of necessity defense. The County Court at Law Number Two, Brazos County, Jim Locke, J., affirmed administrative determination, and DPS appealed. 

Holdings: The Court of Appeals, Jane Bland, J., held that: 

(1) driver's actions were not necessary to avoid any imminent harm, and 

(2) administrative law judge's error of law prejudiced substantial rights of DPS and required reversal.

Reversed and remanded.

Wyoming

Billings v. Wyoming Bd. of Outfitters and Professional Guides, 88 P.3d 455, 2004 WY 42, Wyo., Apr 20, 2004.
Background: Following revocation of license by Wyoming State Board of Outfitters and Professional Guides, outfitter filed combined petition for review and complaint for declaratory judgment. On certification from the District Court, Park County, H. Hunter Patrick, J., the Supreme Court, 2001 WY 81, 30 P.3d 557, remanded with instructions. On remand, the Board issued new findings of fact and conclusions of law and again revoked outfitter's license. Outfitter again filed petition for review, request for stay, and complaint for declaratory judgment. After bifurcation, the District Court, Laramie County, Edward L. Grant, J., held statute unconstitutional but otherwise entered judgment for Board. Outfitter appealed. 

Holdings: The Supreme Court, Voigt, J., held that: 

(1) evidence was insufficient to support finding that licensed outfitter willfully endangered safety of consumers of water supply by allowing livestock to remain and leave excrement near camp' water supply; 

(2) evidence was sufficient to support finding that licensed outfitter violated significant federal regulation pertaining to wildlife, game, and fish by improperly disposing of a mule carcass; 

(3) evidence was sufficient to support finding that outfitter willfully endangered client's health and safety by leaving or abandoning her in wilderness in order to get livestock back to the trailhead and never returning to check on her; 

(4) evidence on record was sufficient to support decision to revoke outfitter's license; 

(5) Board could revoke outfitter's license for violations rather than impose lesser sanction; 

(6) statute allowing board to suspend or revoke a license for a "[v]iolation of any significant federal or state law or related regulations pertaining to wildlife, game and fish," was not unconstitutionally vague on its face; and 

(7) outfitter lacked standing to challenge prospective application of code of ethics promulgated and filed by Board.

Affirmed.
· The Supreme Court does not afford any special deference to the district court's decision when it reviews a matter initiated before an administrative agency; rather, the Supreme Court reviews the case as if it came directly from the administrative agency.
· Review of an agency decision must focus on the evidence and consider the reasonableness of the agency's exercise of judgment while determining if the agency committed errors of law; if the agency committed any errors of law, the court must correct them.
· The Supreme Court does not examine the record only to determine if there is sufficient evidence to support the Board's decision, but must also examine the conflicting evidence to determine if the Board could have reasonably made its findings and order upon all of the evidence before it.
· On review of a disciplinary proceeding before a licensing board, the Supreme Court seeks to determine whether the evidence adduced at the hearing was sufficient to have convinced the deciding body that violations had been shown by clear and convincing evidence; in other words, the judicial eye looks to see whether a reasonable or fair-minded fact finder might have found the evidence clear and convincing that the offense had occurred.
· The Supreme Court does not examine the record only to determine if there is sufficient evidence to support the Board's decision, but must also examine the conflicting evidence to determine if the Board could have reasonably made its findings and order upon all of the evidence before it.
· A disciplinary proceeding before a licensing board is an adversary proceeding where the burden is on the complaining party to present its case in a proper manner and to state with precision the charges against the licensee; those charges must be established by clear and convincing evidence.
· The Supreme Court does not substitute its judgment on the facts for that of the agency if sufficient evidence exists, even though different conclusions might be drawn from that evidence.
· It is certainly advisable that, when imposing a sanction, an agency take special care to ensure that its findings establish a clear nexus between the evidentiary facts and the agency's legal conclusion.
· The employment of a sanction within the authority of an administrative agency is not rendered invalid in a particular case because it is more severe than sanctions imposed in other cases, and mere unevenness in the application of the sanction does not render its application in a particular case unwarranted in law.


Davis v. City of Cheyenne, 88 P.3d 481, 2004 WY 43, Wyo., Apr 21, 2004.
Background: Former city transit manager sought judicial review of decision of city personnel commission that affirmed former manager's termination from employment. The District Court, Laramie County, E. James Burke, J., affirmed commission's decision. Former manager appealed. 

Holdings: The Supreme Court, Kite, J., held that: 

(1) commission's failure to address former manager's proposed findings of fact and conclusions of law did not violate former manager's due process rights; 

(2) city's failure to specifically reference former manager's e-mail to his wife in termination notice did not violate former manager's due process rights; 

(3) termination without further warning or suspension was in compliance with city's personnel rules; and 

(4) evidence supported commission's decision to affirm termination.

Affirmed.
· Supreme Court does not afford any special deference to the district court's decision when Supreme Court reviews a matter initiated before an administrative agency; rather, Supreme Court reviews the case as if it came directly from the administrative agency.
· Supreme Court's review of administrative agency's decision must focus on the evidence and consider the reasonableness of the agency's exercise of judgment while determining if the agency committed any errors of law.
· If the administrative agency committed any errors of law, Supreme Court must correct them when reviewing agency's decision.
· In appeals of administrative agency's decision where both parties submit evidence at the administrative hearing, appellate review is limited to application of the substantial-evidence test.
· In reviewing administrative agency's findings of fact, Supreme Court examines the entire record to determine whether there is substantial evidence to support an agency's findings.
· If the agency's decision is supported by substantial evidence, Supreme Court cannot properly substitute its judgment for that of the agency and must uphold the findings on appeal.
· For purposes of reviewing agency's findings of fact to determine whether they are supported by substantial evidence, "substantial evidence" is relevant evidence which a reasonable mind might accept in support of the agency's conclusions; it is more than a scintilla of evidence.

· Even when the agency's factual findings are found to be sufficient under the substantial-evidence test, Supreme Court may be required to apply the arbitrary-and-capricious standard as a "safety net" to catch other agency action which prejudiced a party's substantial right to the administrative proceeding or which might be contrary to the other Wyoming Administrative Procedure Act (WAPA) review standards.
· To survive judicial review, the record of a contested agency action must contain such factual findings as would permit a court to follow the agency's reasoning from the evidentiary facts on record to its eventual legal conclusions.
· Contested case hearing before administrative agency must provide, and the record of that proceeding must document, information sufficient to the making of a reasonable decision; absent such information, the agency decision must be set aside in action seeking judicial review of decision.
· Statute governing agency's final decision or order does not require that an agency must expressly state why it rejected a party's proposed findings of fact and conclusions of law.
· Authority of the district court and Supreme Court when reviewing agency's decision is limited to the issues raised before the agency.

State ex rel. Wyo. Dept. of Revenue v. Powder River Coal Co., 90 P.3d 1158, 2004 WY 54, Wyo., May 14, 2004.
Background: Department of Revenue appealed from decision of the Board of Equalization which reversed the Department's decision to impose sales tax on portion of corporate taxpayer's revenue which had been collected as part of diesel fuel purchases to pay for Leaking Underground Storage Tank (LUST) tax. The District Court, Campbell County, Dan R. Price II, J., certified the issues to the Supreme Court. 

Holding: The Supreme Court, Golden, J., held that sales tax was not due on LUST tax revenue.

Affirmed.
· If an agency did not apply the correct rule of law, or applied it incorrectly, the Supreme Court does not defer to the agency's conclusion but will correct any errors of law.

