Arizona

Redelsperger v. City of Avondale, 207 Ariz. 430, 87 P.3d 843, 423 Ariz. Adv. Rep. 18, Ariz.App. Div. 1, Apr 06, 2004.
Background: Applicant for conditional use permit brought action for writ of mandamus, seeking declaration that grant of permit was not a legislative matter subject to referendum, and also seeking permanent injunction to prevent matter from being placed on municipal election ballot. The Superior Court, Maricopa County, No. LC 03-000094, Michael D. Jones, J., entered judgment against applicant. Applicant appealed. 

Holding: The Court of Appeals, Portley, J., held that issuance of conditional use permit was administrative act and thus was not subject to referendum.

Reversed and remanded.
· An entity acts in a quasi-judicial manner when it is under a statutory duty to consider evidence and apply the law to facts it finds.
· Legislative powers cannot be delegated to administrative bodies.
· A legislative body may confer authority upon an agency or department to exercise its discretion in administering the law.
· The powers given an administrative board must, by the provisions of the act, be surrounded by standards, limitations, and policies; only within such boundaries may the board act.
· Without standards to guide an administrative agency, there may be an unconstitutional delegation of legislative powers.

California

City of Lodi v. Randtron, 118 Cal.App.4th 337, 13 Cal.Rptr.3d 107, 4 Cal. Daily Op. Serv. 3890, 2004 Daily Journal D.A.R. 5402, Cal.App. 3 Dist., May 05, 2004.
Background: City filed complaint against dissolved corporation, seeking mandatory injunction compelling defendant to comply with an administrative abatement action order with regard to an environmental nuisance on property formerly owned by defendant. Parties filed cross motions for summary judgment and the Superior Court, Sacramento County, No. 99AS02335, John R. Lewis, J., retired, sitting by assignment, ruled in favor of city and issued the requested injunction. Defendant appealed. 

Holding: The Court of Appeal, Blease, Acting P.J., held that the administrative abatement action order, issued pursuant to city ordinance, was preempted by state law.

Summary judgment reversed and injunction vacated.
· An administrative agency has only that authority conferred upon it by statute and any action not authorized is void.
· Administrative regulations that exceed the scope of or are inconsistent with the governing statute are unenforceable.
· The rule governing the exhaustion of administrative remedies holds that where an administrative remedy is provided by statute, relief must be sought from the administrative body and this remedy exhausted before the courts will act.
· For purposes of determining whether an administrative officer lacked subject matter jurisdiction to issue a challenged order, lack of subject matter jurisdiction means an entire absence of power to hear or determine the case, an absence of authority over the subject matter or the parties.
· An administrative order will not be given preclusive effect when the order is made in excess of the agency's jurisdiction.

Connecticut

Crabtree Realty Co. v. Planning and Zoning Com'n of The Town of Westport, 82 Conn.App. 559, 845 A.2d 447, Conn.App., Apr 20, 2004.
Background: Owner of land containing car dealership and parking lot appealed from town planning and zoning commission's denial of applications for site plan approval for construction of new off-street parking spaces on adjacent leased commercial property and for construction of access road in residential zone between the two properties, and appealed from town zoning board of appeals' decision upholding an order by town zoning enforcement officer that landowner discontinue certain zoning violations. The Superior Court, Judicial District of Fairfield, Rush, J., dismissed the appeals. Landowner appealed. 

Holdings: The Appellate Court, Peters, J., held that: 

(1) construction of additional parking would be impermissible expansion of preexisting nonconforming use; 

(2) town's zoning regulations and plan of development did not allow even a small intrusion into a residential zone; and 

(3) commission's procedural due process violation in making findings regarding an aerial photograph of which landowner had been unaware was harmless.

Superior Court affirmed.
· An administrative decision is not automatically set aside because of the agency's receipt of a single piece of evidence, in violation of the requirements of procedural due process; the law inquires into whether the taint resulting from the improper admission was harmful in light of the record as a whole.
Taylor v. Commissioner of Revenue Services, 48 Conn.Supp. 410, 849 A.2d 26, Conn.Super., Feb 25, 2004.
Background: Taxpayer sought review of decision by Commissioner of Revenue Services rejecting and refusing to consider taxpayer's petition for reassessment and stay of collection of sales tax assessment. The Commissioner moved to dismiss. 

Holding: The Superior Court, Tax Session, Judicial District of New Britain, Arnold W. Aronson, Judge Trial Referee, held that ten day period in which taxpayer had to appeal assessment commenced on day he received notice of assessment by certified mail.

Motion denied.
· Appeals from administrative agencies exist only under statutory authority; statutory appeal provisions are mandatory and jurisdictional in nature, and, if not complied with, the appeal is subject to dismissal.

· With regard to administrative appeals, it is the policy of the courts to construe requirements of service and notice so as to preserve the appellate rights of those aggrieved by governmental orders.

Toise v. Rowe, 82 Conn.App. 306, 845 A.2d 437, 186 Ed. Law Rep. 869, 27 NDLR P 296, Conn.App., Apr 06, 2004.
Background: Graduate student with learning disability sought judicial review of decision by Director of Bureau of Rehabilitation Services that denied tuition assistance. The Superior Court, Judicial District of New Britain, Norko, J., dismissed appeal, and student appealed. The Appellate Court, 44 Conn.App. 143, 687 A.2d 557, affirmed, and student petitioned for certification to appeal. The Supreme Court, 243 Conn. 623, 707 A.2d 25, reversed and remanded. The Superior Court, Schuman, J., dismissed appeal, and student appealed. 

Holdings: The Appellate Court, Schaller, J., held that: 

(1) student was not entitled to assistance for graduate school tuition, as it was not mentioned in individualized rehabilitation plan; 

(2) Bureau could not provide retroactive payments; 

(3) Bureau did not improperly fail to inform student of availability of tuition assistance; and 

(4) Bureau's decision denying tuition support did not violate purposes and intent of Rehabilitation Act of 1973.

Affirmed.
· Judicial review of an administrative agency decision requires a court to determine whether there is substantial evidence in the administrative record to support the agency's findings of basic fact and whether the conclusions drawn from those facts are reasonable.
· Constrained by a narrow scope of review of administrative decisions, neither an appellate court nor the trial court may retry the case or substitute its own judgment for that of the administrative agency on the weight of the evidence or questions of fact.
· An appellate court's ultimate duty in reviewing an administrative agency decision is to determine, in view of all of the evidence, whether the agency, in issuing its order, acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.
· The substantial-evidence rule governs judicial review of administrative fact-finding under the Uniform Administrative Procedure Act (UAPA).
· An administrative finding is supported by substantial evidence if the record affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· The substantial-evidence rule for review of an administrative agency decision imposes an important limitation on the power of the courts to overturn a decision of an administrative agency, and provides a more restrictive standard of review than standards embodying review of weight of the evidence or clearly erroneous action.

Wiese v. Freedom of Information Com'n, 82 Conn.App. 604, 847 A.2d 1004, 187 Ed. Law Rep. 933, Conn.App., Apr 27, 2004.
Background: Public school teacher appealed decision of Freedom of Information Commission that ordered school to disclose to requesters an agreement concerning teacher's punishment for showing inappropriate film to students. The Superior Court, Judicial District of New Britain, Arnold W. Aronson, Judge Trial Referee, rendered judgment for Commission. Teacher appealed. 

Holding: The Appellate Court, Dupont, J., held that agreement was a record related to discipline, not a record of teacher performance and evaluation, and thus was subject to disclosure.

Affirmed.
· When the legislature intentionally uses broad terms without definition, it evinces a judgment that the agency should define the parameters of the broad terms of relevant statutes on a case-by-case basis.
· Practical construction placed on statute by agency, if reasonable, is highly persuasive.

Illinois

Grundy County Agr. Dist. Fair, Inc. v. Department of Revenue of State of Ill., 346 Ill.App.3d 1075, 806 N.E.2d 695, 282 Ill.Dec. 398, Ill.App. 3 Dist., Mar 16, 2004.
Background: County fair appealed decision of Department of Revenue that denied fair's application for property tax exception for its fairgrounds. The Circuit Court, 13th Judicial Circuit, Grundy County, Robert C. Marsaglia, J., reversed. Department appealed. 

Holdings: The Appellate Court, Lytton, J., held that: 

(1) simply counting number of days that agricultural or horticultural society uses real property for exempt and non-exempt uses could not be sole measure for ascertaining primary use of property, and 

(2) remand to Department for purpose of determining whether primary use of fairgrounds was exempted was warranted.

Reversed and remanded.
· In reviewing a final decision under administrative review law, Appellate Court reviews the agency's finding, not the circuit court's determination.
· An agency's determination of fact will be disturbed on appeal only if it is against the manifest weight of the evidence.
· Agency's decisions on questions of law are not entitled to deference and are reviewed de novo by courts.
· Administrative case that involves the examination of the legal effect of a set of given facts is a question of mixed law and fact, and therefore should not be overturned on appeal unless clearly erroneous.

Kentucky


Knox County v. Hammons, 129 S.W.3d 839, Ky., Mar 18, 2004.
Background: Taxpayers brought action against county, claiming that county's occupational tax ordinance was invalid. The Knox Circuit Court entered a ruling in favor of county. Taxpayers sought review by Court of Appeals. The Court of Appeals remanded matter with instructions to declare ordinance invalid. 

Holdings: Following granting of discretionary review to county and taxpayers, the Supreme Court, Johnstone, J., held that: 

(1) statute governing publication requirements for proposed county ordinances is directory, not mandatory, and thus statute may be satisfied by substantial compliance; 

(2) county's public notice substantially complied with statute; and 

(3) county's decision to hold public meeting during busy county festival and at district courtroom, which was located near festival, did not violate Kentucky's Open Meetings Act.

Decision of Court of Appeals affirmed in part and reversed in part.
· Kentucky's Open Meetings Act does not impose upon government agencies the requirement to conduct business only in the most convenient locations at the most convenient times.
· Open-meetings statutes are designed to prevent government bodies from conducting its business at such inconvenient times or locations as to effectively render public knowledge or participation impossible.

Maine


Sager v. Town of Bowdoinham, 845 A.2d 567, 2004 ME 40, Me., Mar 26, 2004.
Background: Taxpayer appealed decision of the County Commissioners denying her request for a complete abatement of her property taxes. The Superior Court, Sagadahoc County, Crowley, J., affirmed the decision. Taxpayer appealed. 

Holding: The Supreme Judicial Court, Alexander, J., held that County Commissioners could reduce taxpayer's poverty property tax abatement by payments received from the Maine Residents Property Tax Program.

Affirmed.
· If the Superior Court acts as an intermediate appellate court in an appeal of a decision of a state or local administrative agency, the Supreme Judicial Court reviews directly the decision of the state or local administrative agency.
· A party appealing a decision committed to the reasonable discretion of a State or local decisionmaker has the burden of demonstrating that the decisionmaker abused its discretion in reaching the decision under appeal.
· An abuse of discretion may be found where an appellant demonstrates that the decisionmaker exceeded the bounds of the reasonable choices available to it, considering the facts and circumstances of the particular case and the governing law; it is not sufficient to demonstrate that, on the facts of the case, the decisionmaker could have made choices more acceptable to the appellant or even to a reviewing court.

Maryland


Board of Physician Quality Assur. v. Mullan, 381 Md. 157, 848 A.2d 642, Md., May 10, 2004.
Background: Pediatrician filed petition for judicial review of decision of Board of Physician Quality Assurance that summarily suspended pediatrician's medical license due to treating patients while under the influence of alcohol. The Circuit Court, Baltimore County, J. Norris Byrnes, J., affirmed Board's summary suspension. Pediatrician appealed. The Court of Special Appeals reversed. Board filed petition for writ of certiorari. 

Holdings: The Court of Appeals, Raker, J., held that: 

(1) while an emergency that imperatively requires summary suspension of a license is necessary for a valid summary suspension order, it does not compel such an order; 

(2) length of investigatory period leading up to summary suspension does not play a role in consideration of whether there is substantial evidence to support finding that situation imperatively requires emergency action; 

(3) evidence supported Board's finding that circumstances imperatively required summary suspension; and 

(4) four-month delay between filing of complaint and issuance of summary suspension order did not demonstrate that Board acted arbitrarily or capriciously in issuing order.

Judgment of Court of Special Appeals reversed and remanded with directions.
· In actions seeking judicial review of administrative agency's decision, Court of Appeals reviews the final decision of the administrative agency and will scrutinize the decision according to established principles of administrative law.
· While an emergency that imperatively requires summary suspension of a license under Administrative Procedure Act (APA) is necessary for a valid summary suspension order, it does not compel such an order.
· Discretion granted to the Board of Physician Quality Assurance concerning summary suspension of medical license is not limitless and is subject to judicial review under the arbitrary-or-capricious standard.
· Length of investigatory period leading up to summary suspension of license issued by agency does not play a role in the consideration of whether there is substantial evidence to support agency's factual finding that situation imperatively requires emergency action, as would support summary suspension of license; instead, length of investigatory period should be considered when court reviews summary suspension order under arbitrary-or-capricious standard of judicial review.
· Just as an agency may decide not to issue a summary suspension order concerning a license issued by the agency, even when agency finds exigent circumstances supporting summary suspension, the agency also may delay issuing that order under the same statutory provisions.

Minnesota


In re Qwest's Wholesale Service Quality Standards, 678 N.W.2d 58, Minn.App., Apr 13, 2004.
Background: Incumbent local exchange carrier sought judicial review of Minnesota Public Utility Commission (MPUC) orders setting wholesale telephone service quality standards and enforcement mechanism. 

Holdings: The Court of Appeals, Harten, J., held that: 

(1) Federal Telecommunications Act did not preempt regulation of local carrier by MPUC; 

(2) MPUC was authorized to adopt benchmark standards for minimum service quality under state and federal law; 

(3) MPUC had statutory authority to include penalty payment in order; 

(4) penalty payment provision in MPUC order was supported by sufficient evidence; and 

(5) local exchange carrier's takings claim was premature.

Affirmed.
· A state agency exercises a legislative as opposed to a quasi-judicial function when it balances cost and noncost factors and makes choices among public policy alternatives.
· State agency acts in its legislative capacity in determining the extent to which competition should be permitted or limited.
· When state agency exercises a legislative function, its decision is affirmed on judicial review unless it is shown, by clear and convincing evidence, to be in excess of statutory authority or to have unjust, unreasonable, or discriminatory results.
· Reviewing court cannot substitute its judgment for that of state agency when the agency's finding is properly supported by the evidence.
· The assessment of penalties and sanctions by an administrative agency is not a factual finding but the exercise of a discretionary grant of power.
· Reviewing court may not interfere with the penalties or sanctions imposed by an agency decision unless a clear abuse of discretion is shown by the party opposing the decision.
· Severity of an administrative sanction must reflect the seriousness of the violation.

Missouri


Shelton v. City of Springfield, 130 S.W.3d 30, Mo.App. S.D., Mar 23, 2004.
Background: Workers' compensation claimant brought action against city and second injury fund for benefits based on claimant's depression and post-traumatic stress disorder following a car accident resulting in a death that claimant was involved with while working as a police officer for city. The Labor and Industrial Relations Commission denied the claim. Claimant appealed. 

Holdings: The Court of Appeals, Nancy Steffen Rahmeyer, C.J., held that: 

(1) doctrine of collateral estoppel did not apply to preclude city from litigating issues regarding workers' compensation claimant's petition for benefits that had previously been litigated before the Pension Board, and 

(2) evidence supported the Labor and Industrial Relation Commission's decision that workers' compensation claimant's involvement in an automobile crash did not cause a work-related psychological injury.

Affirmed.
· Doctrine of collateral estoppel did not apply to preclude city from litigating issues regarding workers' compensation claimant's petition for benefits that had previously been litigated before the Pension Board on claimant's application for disability pension; pension plan specifically limited its coverage to disability pension awards under the terms of the plan, a claim for workers' compensation benefits was governed solely by the Workers' Compensation Law, and the administrative bodies analyzed different issues since the Pension Board focused on whether an injury was the "direct result of occupational duties" and the Compensation Law focused on whether the injury arose "out of an in the course of employment."


Stith v. Lakin, 129 S.W.3d 912, Mo.App. S.D., Mar 30, 2004.
Background: Director of Department of Insurance (DI) initiated disciplinary proceedings against licensee holding insurance broker and agent licenses, predicated on licensee's loan transactions with client and, pursuant to administrative hearing commission's (AHC's) and DI hearing officer's findings of fact and conclusions of law revoked his licenses based on lack of trustworthiness. Licensee appealed. The Circuit Court, Greene County, Don E. Burrell, Jr., J., affirmed the findings of AHC. Licensee appealed. 

Holdings: The Court of Appeals, Robert S. Barney, P.J., held that: 

(1) evidence was sufficient to warrant revocation; 

(2) statement in revocation order to the effect that director had read portions of record cited by parties was sufficient to satisfy record familiarization requirements under administrative procedure act; and 

(3) director acted within his discretion in choosing to revoke licenses, rather than issuing suspension or reprimand.

Affirmed.
· On appeal from a circuit court's review of an administrative decision, appellate court reviews the decision of the administrative hearing commission (AHC), not the decision of the court.
· On appeal from a circuit court's review of an administrative decision, the decision of the administrative hearing commission (AHC) will be upheld unless its determination is: unsupported by competent and substantial evidence; arbitrary, capricious or unreasonable; an abuse of discretion; or unauthorized by the law.
· When reviewing decision of the administrative hearing commission (AHC), appellate court may not determine the weight of the evidence or substitute its discretion for that of the administrative body.
· On appeal from a circuit court's review of an administrative decision, while appellate courts defer to administrative hearing commission (AHC) on factual matters, questions of law are subject to independent review; appellate courts examine the record in the light most favorable to the AHC's findings, but they will not infer findings from the final decision.
· There is a presumption that administrative decisions are made in compliance with applicable statutes.

Montana

Associated Press v. Crofts, 321 Mont. 193, 89 P.3d 971, 187 Ed. Law Rep. 1064, 32 Media L. Rep. 1737, 2004 MT 120, Mont., May 04, 2004.
Background: Newspaper brought action against Commissioner of Higher Education, seeking a declaration that the meetings between Commissioner and state university policy committee, which was made up of senior university employees, were subject to open meetings laws and enjoining Commissioner from excluding the public from meetings. The First Judicial District Court, Lewis and Clark County, Thomas C. Honzel, J., granted newspaper summary judgment. Commissioner appealed. 

Holdings: The Supreme Court, John Warner, J., held that: 

(1) meetings between Commissioner and university policy committee were subject to open meetings laws, and 

(2) newspaper was not entitled to attorney fees.

Affirmed in part and reversed in part.
· Factors to consider when determining if a particular committee's meetings are required to be open to the public under the open meetings law and the state constitution include: (1) whether the committee's members are public employees acting in their official capacity; (2) whether the meetings are paid for with public funds; (3) the frequency of the meetings; (4) whether the committee deliberates rather than simply gathers facts and reports; (5) whether the deliberations concern matters of policy rather than merely ministerial or administrative functions; (6) whether the committee's members have executive authority and experience; and (7) the result of the meetings.

New Mexico

Dixon v. State, Taxation and Revenue Dept., Motor Vehicle Div., 135 N.M. 431, 89 P.3d 680, 2004-NMCA-044, N.M.App., Feb 17, 2004.
Background: Driver appealed Motor Vehicle Division (MVD) revocation of his license under Implied Consent Act, and second driver appealed MVD denial of request for limited license. In both cases, the District Court, Colfax County, Sam B. Sanchez, D.J., and District Court, San Juan County, Byron Caton, D.J., reversed. MVD filed direct appeal. 

Holdings: On consolidated appeal, the Court of Appeals, Castillo, J., held that: 

(1) review of administrative appeal would be made by petition for writ of certiorari; 

(2) no substantial evidence supported finding that notice of revocation was invalid; and 

(3) order remanding action for new administrative hearing was not final, appealable order.

Affirmed in part and dismissed in part.
· Standard of review of administrative decisions is whether the decision was (1) arbitrary, capricious, or an abuse of discretion, (2) not supported by substantial evidence in the record, or (3) otherwise not in accordance with the law.
· Appellate court does not substitute its judgment for the fact-finder in reviewing administrative appeals, but it reviews questions of law de novo.

New York

Concetta T. Cerame Irrevocable Family Trust v. Town of Perinton Zoning Bd. of Appeals, 6 A.D.3d 1091, 776 N.Y.S.2d 660, 2004 N.Y. Slip Op. 03266, N.Y.A.D. 4 Dept., Apr 30, 2004.
Background: Landowner brought article 78 proceeding challenging decision of zoning board of appeals affirmed denial of application to construct noise barrier along interstate highway. The Supreme Court, Monroe County, Andrew V. Siracuse, J., granted the petition in part and remitted. Appeal was taken. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) zoning board of appeals was required to use de novo standard when reviewing administrative officer's decision, rather than arbitrary and capricious standard, and 

(2) supreme court exceeded its authority in remitting landowner's application for a de novo determination with specific directives with respect to what the board could and could not consider.

Affirmed as modified.
· Judicial review of an administrative determination is limited to whether the administrative action is arbitrary and capricious or lacks a rational basis.
· A reviewing court may not substitute its own judgment for that of the agency, and its review is limited to the record before the agency and proof outside the administrative record should not be considered.

New York State Supreme Court Officers Association (SCOA) v. New York State Unified Court System, 2 Misc.3d 960, 774 N.Y.S.2d 909, 174 L.R.R.M. (BNA) 3368, 2004 N.Y. Slip Op. 24019, N.Y.Sup., Jan 20, 2004.
Background: Union moved for order issuing subpoena for overtime records of the Unified Court System (UCS), which it sought in administrative proceeding before the Public Employees Relations Board (PERB). 

Holdings: The Supreme Court, Kings County, Herbert Kramer, J., held that: 

(1) statute granting PERB the power to issue subpoenas and providing that such subpoenas could be regulated and enforced under the Civil Practice Law and Rules (CPLR) permitted Supreme Court to issue or quash subpoenas in PERB proceeding, but 

(2) union could not obtain overtime records of the UCS through subpoena.

Motion denied.
· Where the administrative board's authority to issue subpoenas is derived from a specific statutory grant of power, statute governing subpoena power of administrative boards not granted specific power to issue subpoenas does not govern.

North Carolina

Clark Stone Co., Inc. v. N.C. Dept. of Environment & Natural Resources, Div. of Land Resources, 164 N.C.App. 24, 594 S.E.2d 832, N.C.App., May 04, 2004.
Background: Mining company sought review of decision by the Mining Commission upholding Department of Environment and Natural Resources' (DENR) revocation of company's mining permit due to the proximity of the mine to the Appalachian Trail. The Superior Court, Wake County, Stafford G. Bullock, J., reversed. Department appealed. 

Holdings: The Court of Appeals, Wynn, J., held that: 

(1) Mining Commission's decision upholding permit revocation was supported by substantial evidence; 

(2) DENR was authorized to revoke permit under the Mining Act; 

(3) DENR complied with the Mining Act in revoking permit; 

(4) mining company's failure to correct operations was willful; and 

(5) company did not have a vested right to continue mine operations.

Reversed.
· Court of Appeals reviews the trial court's reversal of a final agency decision to determine: (1) whether the trial court exercised the appropriate standard of review; and (2) whether the trial court properly applied the standard of review.
· The whole record test requires the trial court to examine all of the evidence before the agency in order to determine whether the decision has a rational basis in the evidence; if the trial court concludes there is substantial competent evidence in the record to support the findings, the agency decision must stand.
· The trial court may not weigh the evidence presented to the agency or substitute its own judgment for that of the agency.

Ohio

Campbell v. Ohio Bur. of Motor Vehicles, 156 Ohio App.3d 615, 808 N.E.2d 412, 2004-Ohio-1575, Ohio App. 5 Dist., Mar 29, 2004.
Background: Motorist's driving privileges were suspended by the state Bureau of Motor Vehicles (BMV). Motorist appealed. A magistrate ruled in favor of motorist. Prior to expiration of period in which parties were allowed to object to ruling, the Court of Common Pleas, Stark County, No. 2003CV00840, issued a final order affirming the decision of the magistrate. BMV appealed. 

Holding: The Court of Appeals, Wise, J., held that motorist's facsimile filing of notice of appeal with BMV was a jurisdictional defect.

Reversed.
· When reviewing order of administrative agency, the court of common pleas applies a limited standard of review and determines whether order is supported by reliable, probative, and substantial evidence and is in accordance with the law.
· When reviewing trial court's determination regarding whether administrative order is supported by reliable, probative, and substantial evidence, appellate court determines only whether trial court abused its discretion.

Oklahoma

In re Adoption of D.D.B., 87 P.3d 1112, 2004 OK CIV APP 31, Okla.Civ.App. Div. 2, Mar 09, 2004.
Background: Maternal grandmother and her husband appealed an order of the District Court, McCurtain County, Gary L. Brock, J., dismissing their petition to adopt grandchildren. 

Holding: The Court of Civil Appeals, Tom Colbert, C.J., held that: trial court had jurisdiction to review decision by Department of Human Services (DHS) to refuse to consent to grandmother's adoption petition.

Reversed and remanded.
· Even in the administrative realm of limited appellate procedures, there is always jurisdiction to review a constitutional question, inadequate administrative relief, and threatened or impending irreparable injury.

Oregon

Cole v. Driver and Motor Vehicle Services Branch, 336 Or. 565, 87 P.3d 1120, Or., Apr 08, 2004.
Background: First motorist petitioned for judicial review of Department of Transportation's order suspending her driver's license for reckless driving, and the Driver and Motor Vehicle Services Branch (DMV) appealed from order of the Circuit Court, Multnomah County, Robert W. Redding, J., reversing DMV order suspending second motorist's driver's license for failure of alcohol breath test. The Court of Appeals, 175 Or.App. 509, 28 P.3d 1268, and 172 Or.App. 132, 17 P.3d 573, entered decisions holding that hearsay evidence presented in driver license suspension hearings did not constitute substantial evidence sufficient to support DMV's orders suspending driver licenses, and DMV sought review. 

Holdings: The Supreme Court, Balmer, J., consolidated cases, and held that: 

(1) second motorist's due process rights were violated, thus entitling him to new driver license suspension hearing, and 

(2) police reports that DMV offered at first motorist's driver license suspension hearings did not constitute substantial evidence to support hearing officer's finding of criminal negligence or recklessness, which formed basis for agency's decision to continue to suspend motorist's license.

Affirmed in part; reversed in part; and remanded in part.
· "Whole record review," within meaning of statutory provision requiring the Supreme Court to set aside or remand order, in cases that challenge order issued by an administrative agency after contested case hearing, if it concludes that order is not supported by substantial evidence in whole record, requires the Supreme Court to consider whatever evidence record may contain that would detract from, as well as support, the agency's order.
· Factors that courts may consider when assessing whether hearsay evidence before administrative agency constitutes substantial evidence are: (1) alternative to relying on hearsay evidence; (2) importance of facts sought to be proved by hearsay statements to outcome of proceeding and considerations of economy; (3) state of supporting or opposing evidence, if any; (4) degree of lack of efficacy of cross-examination with respect to particular hearsay statements; and (5) consequences of decision either way.

Rhode Island

Town of Richmond v. Wawaloam Reservation, Inc., 850 A.2d 924, R.I., May 10, 2004.
Background: Town obtained favorable decisions from the town zoning board of review, the town building code board of appeal, and the State Building Code Standards Committee sitting as the Board of Standards and Appeals, concerning the existence of zoning and building code violations at recreational-vehicle (RV) campground owners' property, in common areas and in individually leased campsites. Owners did not seek judicial review. Thereafter, town sought injunctive relief against owners, relating to the previously-adjudicated zoning and building code violations. The Superior County, Washington County, Ronald R. Gagnon, J., granted permanent injunctive relief. Owners appealed. 

Holdings: The Supreme Court, Robert G. Flanders, Jr., J., held that: 

(1) owners failed to preserve appellate review of witness' qualifications; 

(2) res judicata barred relitigation of zoning violations; and 

(3) res judicata barred relitigation of building code violations.

Affirmed.
· An administrative tribunal acts in a quasi-judicial capacity when it affords the parties substantially the same rights as those available in a court of law, such as the opportunity to present evidence, to assert legal claims and defenses, and to appeal from an adverse decision.
Texas


Cervantes v. Tyson Foods, Inc., 130 S.W.3d 152, Tex.App.-El Paso, Nov 26, 2003.
Background: Workers' compensation claimant petitioned for judicial review of a decision by Texas Workers' Compensation Commission Appeals Panel that found that claimant did not have a disability. The 171st District Court, El Paso County, Yvonne Rangel, J., granted employer's plea to the jurisdiction, and claimant's motion for new hearing was overruled by operation of law. Claimant appealed. 

Holding: The Court of Appeals, David Wellington Chew, J., held that trial court had subject-matter jurisdiction.

Reversed and remanded.
· There is no inherent right to judicial review of administrative agency decisions.
· The right of judicial review of an agency decision exists only when: (1) a statute creates it, (2) the order adversely affects a vested property right, or (3) the order otherwise violates some constitutional right.

Wyoming

Abeyta v. State ex rel. Wyoming Workers' Safety and Compensation Div., 88 P.3d 1072, 2004 WY 50, Wyo., May 05, 2004.
Background: Workers' compensation claimant appealed decision of Workers' Compensation Division that denied application for permanent partial disability award. The District Court, Laramie County, Edward Grant, J., affirmed Division's decision. Claimant appealed. 

Holding: The Supreme Court, Kite, J., held that claimant failed to actively seek suitable work and thus was not entitled to award of permanent partial disability benefits.

Affirmed.
· Substantial-evidence test is the appropriate standard of review in appeals from Wyoming Administrative Procedures Act contested case proceedings when factual findings are involved and both parties submit evidence.
· Supreme Court affords respect and deference to a hearing examiner's findings of fact in agency proceeding if they are supported by substantial evidence.
· Supreme Court's task when reviewing hearing examiner's decision in administrative proceeding is to examine the entire record to determine whether substantial evidence supported the hearing examiner's findings.
· Supreme Court will not substitute its judgment for that of the hearing examiner when substantial evidence supports examiner's decision in administrative proceeding.
· In determining whether substantial evidence supports findings of hearing examiner in administrative proceeding, "substantial evidence" is relevant evidence which a reasonable mind might accept in support of the agency's conclusions.
· Hearing examiner's conclusions of law in administrative proceeding are afforded no special deference and will be affirmed by Supreme Court only if truly in accord with law.
· Appeals from contested case hearings presenting questions of law are reviewed de novo.
· Even when the hearing examiner's factual findings are found to be sufficient under the substantial-evidence test, Supreme Court may be required to apply the arbitrary-and-capricious standard as a "safety net" to catch other agency action which prejudiced a party's substantial right to the administrative proceeding or which might be contrary to the other review standards of the Administrative Procedure Act (APA).

King v. Wyoming Div. of Criminal Investigation, 89 P.3d 341, 2004 WY 52, Wyo., May 07, 2004.
Background: Applicant, who sought concealed-firearm permit, filed petition for writ of review, challenging decision of state Department of Criminal Investigation (DCI) that denied application on basis of prior conviction for breach of peace. The District Court, Albany County, Jeffrey Donnell, J., affirmed DCI's decision. Applicant appealed. 

Holdings: The Supreme Court, Kite, J., held that: 

(1) "violent actions" portion of breach-of-peace statute satisfies federal Lautenberg Amendment's requirement of "the use or attempted use of physical force"; 

(2) applicant's conviction for breach of peace constituted a misdemeanor crime of domestic violence for purposes of Lautenberg Amendment; 

(3) Lautenberg Amendment does not require the predicate offense to contain as an element the relationship between the defendant and the victim; 

(4) DCI's failure to timely issue initial denial of application or final denial letter did not justify reversing denial of application; and 

(5) DCI's failure to hold hearing before denying application did not result in violation of applicant's due process rights.

Affirmed.
· Supreme Court does not afford any special deference to the district court's decision when Supreme Court reviews a matter initiated before an administrative agency; rather, Supreme Court reviews the case as if it came directly from the administrative agency.
· Supreme Court's review of administrative agency's decision must focus on the evidence and consider the reasonableness of the agency's exercise of judgment while determining if the agency committed any errors of law.
· If the administrative agency committed any errors of law, Supreme Court must correct them.
· Failure of state Department of Criminal Investigation (DCI) to hold hearing before denying application for concealed-firearm permit did not result in violation of applicant's due process rights; applicant did not have a protected property interest in obtaining permit, right to carry concealed weapon was a privilege, not a right, and applicant was given opportunity to seek reconsideration of denial.
· Before a property interest can be terminated, except in emergency situations, due process must be afforded to litigants in the form of notice and a meaningful opportunity to be heard.

