Alaska


Gunter v. Kathy-O-Estates, 87 P.3d 65, Alaska, Mar 19, 2004.
Background: After the Workers' Compensation Board concluded that an injured worker's claims were not compensable under the Workers' Compensation Act and dismissed the claims, the Superior Court, Third Judicial District, Anchorage, Elaine M. Andrews, J., affirmed the board's denial. The Superior Court had previously ordered the board to dismiss the worker's pending claims, including his challenge to a prior compromise and release, upon the filing with the board of a stipulation by the worker's court-appointed guardian/conservator to dismiss those claims. The worker appealed. 

Holdings: The Supreme Court, Carpenti, J., held that: 

(1) the board lacked the authority to reimburse the worker for the financial consequences of his work-related injury; 

(2) employer was immunized from general civil liability with regard to worker's claims for reimbursement that fell outside the structure provided by Workers' Compensation Act; and 

(3) the Superior Court properly vested worker's guardian/conservator with authority to dismiss claim to overturn compromise and release on worker's behalf.

Affirmed.
· The Supreme Court independently reviews the merits of an administrative board's decisions when the superior court is acting as an intermediate court of appeal in an administrative matter.
· In reviewing an administrative agency's decision with regard to questions of law involving the agency's expertise, a rational basis standard will be applied, and the appellate court will defer to the agency's jurisdiction as long as it is reasonable.
· In reviewing an administrative agency's decision, the appellate court will use its independent judgment in reviewing questions of law that do not involve an agency's expertise, adopting the rule of law that is most persuasive in light of precedent, reason, and policy.
· An order remanding an administrative appeal to an agency for further proceedings is not a final judgment for purposes of appeal.

California

California Ins. Guar. Ass'n v. Workers' Compensation Appeals Bd., 117 Cal.App.4th 350, 12 Cal.Rptr.3d 12, 69 Cal. Comp. Cases 183, 4 Cal. Daily Op. Serv. 2748, 2004 Daily Journal D.A.R. 3956, Cal.App. 2 Dist., Mar 30, 2004.
Background: The California Guarantee Association (CIGA) petitioned for review of a decision of the Workers' Compensation Appeals Board (WCAB), No. AHM 0070712, Nancy M. Gordon, J., which ruled that CIGA was obligated to satisfy a lien claim by the Employment Development Department (EDD) after EDD had paid temporary unemployment benefits to a disabled worker. 

Holding: The Court of Appeal, Aldrich, J., held that EDD's lien claim was an obligation to a state, and therefore the lien claim was not a "covered claim" that CIGA was required to pay.

Reversed and remanded.
· The court gives great weight to an administrative agency's construction of its own administrative regulations if there appears to be a basis for the construction.

D.C.


Mullin v. District of Columbia Rental Housing Com'n, 844 A.2d 1138, D.C., Mar 18, 2004.
Background: Tenant appealed from Rent Administrator's decision regarding tenant's challenge to rent increase. The Rental Housing Commission dismissed the appeal, due to tenant's failure to comply with Commission's order requiring establishment of escrow account or purchase of supersedeas bond. Tenant sought judicial review. The Court of Appeals, 747 A.2d 135, vacated and remanded. On remand, the Commission dismissed the appeal. Tenant appealed. 

Holdings: The Court of Appeals, Reid, J., held that: 

(1) the Commission had inherent authority to dismiss the appeal, and 

(2) the Commission had authority, under the court of appeals' rules, to dismiss the appeal.

Affirmed.
· Although the reviewing court is vested with the final authority on issues of statutory construction, it must defer to an agency's interpretation of the statute and implementing regulations which it administers, so long as that interpretation is reasonable and consistent with the statutory language.

Florida

Accord Human Resources of Florida, III, Inc. v. Unemployment Appeals Com'n, 868 So.2d 595, 29 Fla. L. Weekly D570, Fla.App. 5 Dist., Mar 05, 2004.
Background: Employers appealed a final order rendered by the Unemployment Appeals Commission (UAC) reversing an appeals referee's decision that claimant's termination was based on misconduct in connection with his employment. 

Holding: The District Court of Appeal, Thompson, J., held that claimant's failure to submit a written plan outlining how he would resolve problems occurring with co-workers was not misconduct sufficient to warrant a denial of unemployment benefits.

Affirmed.
· While an agency may reject a hearing officer's conclusions of law, neither an administrative agency nor a reviewing court may reject an administrative hearing officer's findings of fact as long as those findings are supported by competent, substantial evidence.

International Truck and Engine Corp. v. Capital Truck, Inc., 872 So.2d 372, 29 Fla. L. Weekly D1036, Fla.App. 1 Dist., Apr 28, 2004.
Background: Prospective franchisee of rights to sell and maintain trucks sought judicial review of an order by the Department of Highway Safety and Motor Vehicles (DHSMV) abating administrative proceedings on franchise dispute until appeal from parallel action in circuit court was resolved. 

Holding: The District Court of Appeal, Kahn, J., held that DHSMV could not abate administrative proceedings.

Quashed and remanded.
· Generally, an appellate court's scope of review in an administrative case is analogous to and no broader than the right of review by common-law writ of certiorari.
· The appellate courts are free to disagree with an agency on a point of law.
· Where an agency's action is founded upon an erroneous interpretation of the law, the appellate court may set that action aside.
· An agency's exercise of delegated legislative authority will not be disturbed on appeal unless shown by a preponderance of the evidence to be arbitrary, capricious, or an abuse of administrative discretion.

Idaho

Purco Fleet Services, Inc. v. Idaho State Dept. of Finance, 140 Idaho 121, 90 P.3d 346, Idaho, Apr 29, 2004.
Background: Company that acquired and settled rental car damage claims filed petition for review, challenging order of state Department of Finance that required company to cease engaging in collection activities without a permit. The District Court, Fourth Judicial District, Ada County, D. Duff McKee, J., concluded that company was not a collection agency subject to state Collection Agency Act. Department appealed. 

Holdings: The Supreme Court, Burdick, J., held that: 

(1) Department had personal jurisdiction over company; 

(2) as a matter of first impression, rental vehicle damage claim constituted a "claim or other indebtedness," for purposes of Collection Agency Act, 

(3) as a matter of first impression, agreement between rental business and company was an assignment for collection, not an assignment of the cause of action itself; and 

(4) action was not frivolous, and thus Department was not entitled to award of appellate attorney fees.

District court's order reversed.
· When reviewing an agency's action, Supreme Court reviews the agency record independently of the district court's decision.

Stewart v. Sun Valley Co., 140 Idaho 381, 94 P.3d 686, Idaho, Apr 28, 2004.
Background: Workers' compensation claimant appealed from a decision of the Industrial Commission denying her motion for reconsideration and claimant's former employer cross-appealed. 

Holdings: The Supreme Court, Schroeder, J., held that: 

(1) claimant failed to demonstrate any error committed by Industrial Commission in determining claimant was not entitled to permanent partial impairment, or disability benefits, and 

(2) former employer's claim that claimant should have been collaterally estopped from arguing greater injuries before Industrial Commission, would not be considered on appeal.

Affirmed.
· "Substantial evidence rule," under which factual findings of administrative agency will be upheld on review if findings are supported by substantial evidence, requires court to determine whether agency's findings of fact are reasonable; in deciding whether agency's findings of fact were reasonable, reviewing courts should not read only one side of the case and, if they find any evidence there, sustain administrative action and ignore record to contrary.

Illinois

Franklin County Bd. of Review v. Department of Revenue, 346 Ill.App.3d 833, 806 N.E.2d 256, 282 Ill.Dec. 281, Ill.App. 5 Dist., Mar 09, 2004.
Background: County Board of Review and school districts appealed ALJ's decision reversing Department of Revenue's determination that three parcels of land owned by conservancy district were not entitled to municipal tax exemptions due to public use. The Circuit Court, Franklin County, E. Kyle Vantrease, J., affirmed district. Board and one school district appealed. 

Holding: The Appellate Court, Chapman, P.J., held that restaurant, hotel, and condominiums on conservancy district's land were used exclusively for public purposes and thus district was entitled to real estate exemption.

Affirmed.
· The general rule is that issues or defenses not raised by the parties before the administrative agency will not be considered for the first time on administrative review.
· On appeal of an administrative decision, raising an issue for the first time before the circuit court is not sufficient to preserve the matter for review.
· Waiver rule, under which issues or defenses not raised by the parties before the administrative agency will not be considered for first time on administrative review, is a limitation on the parties and not on a court's jurisdiction.
· In reviewing a final decision under the Administrative Review Law, the Appellate Court reviews the administrative decision and not the circuit court's judgment.
· On appeal, it is the circuit court's task to judge whether the agency's decisions on questions of fact are against the manifest weight of the evidence.
· On review, the Appellate Court considers an administrative agency's findings of fact to be prima facie correct.

Louisiana

Armstrong v. Louisiana State Bd. of Medical Examiners, 868 So.2d 830, 2003-1241 (La.App. 4 Cir. 2/18/04), La.App. 4 Cir., Feb 18, 2004.
Background: The State Board of Medical Examiners charged physician with violations of the Pain Rules in his treatment of 11 patients. The State Board of Medical Examiners found that physician violated the Pain Rules and suspended physician's license to practice medicine for two years. Physician appealed. The District Court, Orleans Parish, No. 2003-532, Division B-15, Rosemary Ledet, J., affirmed. Physician appealed. 

Holdings: The Court of Appeal, Patricia Rivet Murray, J., held that: 

(1) State Board of Medical Examiners was not required to present expert testimony to establish the applicable standard of care; 

(2) evidence was sufficient to support the State Board of Medical Examiners' finding that physician violated rules regarding the Medications Used in the Treatment of Noncancer-Related Chronic or Intractable Pain; and 

(3) suspension of license to practice medicine for two years was not excessive or unreasonable.

Affirmed.
· A reviewing court should not set aside an administrative agency's decision to impose a particular sanction unless that decision can be characterized as arbitrary, capricious or an abuse of discretion.
· In reviewing administrative actions, courts must be cognizant of the strong presumption of validity and propriety in such administrative actions where casting judgment upon the professional behavior of a fellow member of a profession is a matter peculiarly within the expertise of an agency composed of members of that profession.

In re Ferrara Fire Apparatus, Inc., 868 So.2d 762, 2003-0446 (La.App. 1 Cir. 12/31/03), La.App. 1 Cir., Dec 31, 2003.
Background: Fire truck vendor sought judicial review from ruling of the Board of Ethics, No. 2001-466, Robert L. Roland, Presiding Chairman, determining that vendor's payment of fire department employees' expenses for a one-day out-of-state trip to view vendor's fire truck during pendency of vendor's bid to procure similar truck to fire department, namely, $710 airfare and $65 rental car expenses, was a violation of provision of Code of Governmental Ethics (CGE) prohibiting governmental employees from receiving gifts or gratuities. 

Holding: The Court of Appeal, Carter, C.J., held that vendor's payment of said expenses was a violation of CGE, although it appeared that vendor was not guilty of actual wrongdoing and its actions were not an egregious violation.

Affirmed.
· On legal issues, the reviewing court gives no special weight to the findings of the administrative tribunal, but conducts a de novo review of questions of law and renders judgment on the record.

Maryland

Solomon v. State Bd. of Physician Quality Assur., 155 Md.App. 687, 845 A.2d 47, Md.App., Dec 19, 2003.
Background: Physician sought judicial review of Board of Physician Quality Assurance's revocation of her medical license based on failure to cooperate with lawful investigation. The Circuit Court, Baltimore County, John O. Hennegan, affirmed. Physician appealed. 

Holdings: The Court of Special Appeals, Barbera, J., held that: 

(1) Confidentiality of Medical Records Act (CMRA) did not excuse physician from complying with Board's subpoena for patients' records, in connection with re-review of physician's practice after Board had closed patient's disciplinary complaint without filing formal charges; 

(2) the subpoena was not overly broad; 

(3) alleged physician-patient privilege did not preclude physician from complying with subpoena; and 

(4) revocation of medical license was appropriate disciplinary sanction.

Affirmed.
· The reviewing court is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings of fact and conclusions of law, and to determining if the administrative decision is premised upon an erroneous conclusion of law.
· The expertise of the agency in its own field should be respected by the reviewing courts; therefore, an administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
· When reviewing the agency's legal conclusions, the court must determine whether the agency interpreted and applied the correct principles of law governing the case, and no deference is given to a decision based solely on an error of law.
· In an administrative appeal, it makes no difference whether the Circuit Court judge applied the correct standard for review, because the role of the Court of Special Appeals in reviewing the decision of an administrative agency is precisely the same as that of the Circuit Court, and the Court of Special Appeals does not evaluate the findings of fact and conclusions of law made by the Circuit Court and instead reviews the administrative decision itself.
· The court does not disturb an administrative law judge's (ALJ) exclusion of evidence as incompetent, irrelevant, immaterial, or unduly repetitious, absent an abuse of the ALJ's discretion.

Massachusetts
Cardwell v. Board of Appeals of Woburn, 61 Mass.App.Ct. 118, 807 N.E.2d 207, Mass.App.Ct., May 03, 2004.
Background: Developer sought declaration that its application for comprehensive permit had been constructively approved by board of appeals. The Superior Court Department, Middlesex County, Janet L. Sanders, J., denied developer's motion for summary judgment. Developer appealed. 

Holding: The Appeals Court, Green, J., held that board satisfied statutory mandate to render a decision within 40-day time period.

Vacated and remanded with directions.
· An administrative agency has considerable leeway in interpreting a statute it is charged with enforcing, and regulations adopted by the agency stand on the same footing as statutes, with reasonable presumptions to be made in favor of their validity.
Mississippi


Mississippi Employment Sec. Com'n v. Claiborne, 872 So.2d 698, Miss.App., Apr 27, 2004.
Background: Claimant appealed from decision of the Employment Security Commission denying her unemployment compensation benefits. The Circuit Court, Warren County, Isadore W. Patrick, Jr., J., reversed, and Commission appealed. 

Holding: The Court of Appeals, McMillin, C.J., held that substantial evidence supported a determination by the Employment Security Commission that claimant's persistent failure to perform easily-accomplished, but nevertheless important, duties of her job demonstrated carelessness and negligence of such degree, or recurrence thereof, as to manifest culpability, showing an intentional disregard of the employer's interest, and such a finding required that claimant be disqualified from receiving unemployment benefits.

Reversed and rendered.
· When reviewing agency decision, the reviewing court does not review the evidence to arrive at its own interpretation of where the preponderance lies.
· So long as there is substantial evidence in the record to support the agency decision, the appellate court must affirm even were that court to feel that the preponderance of the evidence supported a different outcome.
· Appellate court may intercede if it determines that the agency applied an incorrect legal standard.

Missouri

United Pharmacal Co. of Missouri, Inc. v. Missouri Bd. of Pharmacy, --- S.W.3d ----, 2004 WL 913537, Mo.App. W.D., Apr 30, 2004.
Red Flag: rehearing and/or transfer denied (Jun 29, 2004), cause ordered transferred to mo.s.ct. (Aug 24, 2004)
Background: Retail store that sold animal feed and animal products brought action against state Board of Pharmacy under Administrative Procedure Act for declaration that question and answer on Board's web site forbidding the sale of veterinary legend drugs without a pharmacy license was an improperly promulgated rule. The Circuit Court, Buchanan County, Weldon C. Judah, J., granted store's motion for summary judgment. Board appealed. 

Holdings: The Court of Appeals, Harold L. Lowenstein, J., held that: 

(1) question and answer was a rule; 

(2) store could seek declaratory relief under Administrative Procedure Act; and 

(3) store was not required to obtain pharmacy license.

Affirmed.
· Implicit in the definition of a rule is the requirement it must contain some declaration which has a potential, however slight, of impacting the substantive or procedural rights of a member of the public.
Nebraska

Searcey v. Nebraska Dept. of Motor Vehicles, 12 Neb.App. 517, 679 N.W.2d 242, Neb.App., Apr 27, 2004.
Background: Motorist sought judicial review of a decision by the Department of Motor Vehicles (DMV) revoking his driver's license. The District Court, Douglas County, Gregory M. Schatz, J., affirmed, and motorist appealed. 

Holdings: The Court of Appeals, Sievers, J., held that: 

(1) request for continuance on basis of arresting officer's unavailability failed to state facts sufficient to make a reasoned decision, but 

(2) denial of continuance would have resulted in substantial injustice.

Affirmed.
· When reviewing an order of a district court under the Administrative Procedure Act (APA) for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.
· Interpretation of statutes presents a question of law, and an appellate court is obligated to reach an independent conclusion, irrespective of the decision made by the court below, with deference to an agency's interpretation of its own regulations, unless plainly erroneous or inconsistent.

New Jersey

In re Adoption of 2003 Low Income Housing Tax Credit Qualified Allocation Plan, 369 N.J.Super. 2, 848 A.2d 1, N.J.Super.A.D., Apr 28, 2004.
Background: Public interest organizations sought judicial review of annual Qualified Allocation Plan (QAP) adopted by Housing Mortgage Finance Agency (HMFA) in administering federal Low Income Housing Tax Credit (LIHTC) program alleging QAP funding for urban areas perpetuated racial discrimination. 

Holdings: The Appellate Division of Superior Court, Havey, P.J.A.D., held that: 

(1) HMFA was subject to requirement to affirmatively further fair housing goals; 

(2) QAP affirmatively furthered fair housing goals; 

(3) plaintiffs failed to make prima facie case that QAP had discriminatory effect in violation of Title VIII; 

(4) QAP did not have discriminatory impact on community in violation of Title VIII; 

(5) QAP did not violate state constitutional guarantees regarding education; 

(6) QAP did not violate Mount Laurel doctrine that required suburbs to shoulder their fair share of low-income housing needs; 

(7) QAP did not violate equal protection clause; and 

(8) QAP did not violate Law Against Discrimination (LAD).

Affirmed.
· Administrative regulations are presumed to be valid.
· Presumption of validity of administrative regulations attaches if the regulation is within the authority delegated to the agency and is not on its face beyond the agency's power.
· Courts generally disfavor finding that an agency acted in an ultra vires fashion in adopting regulations.
· The party challenging administrative rule or regulation has the burden of proving that it is arbitrary, capricious or unreasonable.
· To determine unreasonableness of an administrative rule or regulation, a court examines whether: (1) agency's decision offends the State or Federal Constitution, (2) agency action violates express or implied legislative policies, (3) record contains substantial evidence to support findings on which the agency based its action, and (4) applying legislative policies to the facts, agency clearly erred in reaching a conclusion that could not reasonably have been made based on the relevant factors.
· A court is not governed by an agency's interpretation of the statute that governs its actions or the agency's resolution of a purely legal issue.
· An administrative regulation cannot alter the terms of a statute or frustrate the legislative policy.
· A court ordinarily places weight on the interpretation of legislation by the administrative agency which is charged with enforcing it, however, federal courts do not defer to a state agency's interpretation of a federal statute.
· A state agency implementing a federal program must comply with applicable federal law, federal regulations, and federal policies.
· The purpose of rule-making procedures is to give those affected by the proposed rule an opportunity to participate in the process, both to ensure fairness and also to inform regulators of consequences which they may not have anticipated.
· Administrative agencies have broad discretion in selecting the appropriate method to fulfill their statutory responsibilities.

New York

Byrne v. Board of Standards and Appeals of City of New York, 5 A.D.3d 261, 774 N.Y.S.2d 493, 2004 N.Y. Slip Op. 02115, N.Y.A.D. 1 Dept., Mar 23, 2004.
Background: Tenants of loft apartment initiated article 78 proceeding to annul resolution of Board of Standards and Appeals (BSA) upholding determination of Department of Buildings (DOB) declining to seek revocation of certificate of occupancy (C/O) for apartment building. The Supreme Court, New York County, Herman Cahn, J., granted petition. Owner appealed. 

Holding: The Supreme Court, Appellate Division, held that building owner had not substantially completed alteration work required for issuance of C/ O.

Affirmed.
· Determination of administrative agency must be sustained if it has rational basis and is supported by substantial evidence.

Hassig v. New York State Dept. of Environmental Conservation, 6 A.D.3d 1007, 776 N.Y.S.2d 117, 2004 N.Y. Slip Op. 03192, N.Y.A.D. 3 Dept., Apr 29, 2004.
Background: Petitioner initiated article 78 proceeding to review determination of Department of Environmental Conservation (DEC) issuing minor source air permit for plant. The Supreme Court, Albany County, Bradley, J., dismissed application. Petitioner appealed. 

Holdings: The Supreme Court, Appellate Division, Mugglin, J., held that: 

(1) doctrine of collateral estoppel precluded relitigation of issues determined in prior proceeding; 

(2) lower court properly identified rational basis for relying on DEC calculations; 

(3) petitioner's right to public comment on permit application was not infringed; and 

(4) owner was properly allowed to withdraw second application.

Affirmed.
· Court must defer to factual determinations made by agency within its area of expertise so long as there is rational basis for those determinations.
Ohio

Griffith v. Rielage, 127 Ohio Misc.2d 122, 806 N.E.2d 621, 2004-Ohio-1443, Ohio Com.Pl., Mar 09, 2004.
Background: Owners of equestrian center brought administrative appeal from decision of Ohio Board of Building Appeals upholding citations and orders of remediation issued by certified safety inspector from State Fire Marshal's Office, relating to lack of special fire protection and unsafe means of egress for loft apartments in horse barn. 

Holdings: The Court of Common Pleas, Franklin County, Timothy P. McCarthy, Magistrate, and David E. Cain, J., held that: 

(1) Board's prior order lacked res judicata effect; 

(2) evidence established a nuisance, and thus, provisions of State Fire Marshal's regulations enacted after occupancy of the barn had commenced could be applied; and 

(3) State Fire Marshal's regulations were not unconstitutionally vague.

Affirmed as modified; remanded.
· Prior order of Ohio Board of Building Appeals, dismissing, based on lack of jurisdiction, charged violations of State Fire Marshal's regulations, relating to horse barn at equestrian center, was not a decision on the merits which could have a res judicata effect as to horse barn's other alleged violations of the regulations, cited in subsequent citations issued by certified safety inspector from State Fire Marshal's Office.

Oklahoma

Cox v. State ex rel. Oklahoma Dept. of Human Services, 87 P.3d 607, 2004 OK 17, Okla., Mar 09, 2004.
Background: Department of Human Services (DHS) terminated permanent classified employee for sexual harassment and retaliation against complaining employees. Employee petitioned to the Merit Protection Commission for reconsideration. An administrative hearing officer and the Commission upheld the discharge. Employee petitioned for review. The District Court, Texas County, Ryan D. Reddick, J., ordered reinstatement, based on Department's failure to follow statutory mandates for progressive discipline. Department appealed. The Court of Civil Appeals affirmed. Certiorari was granted. 

Holding: The Supreme Court, Kauger, J., held that neither the Personnel Act nor the Merit Protection Commission Rules mandate the imposition of progressive discipline in all causes, nor do they require public employers to prove that some less severe disciplinary act would be ineffective before imposing a more stringent penalty.

Court of Civil Appeals opinion vacated; trial court affirmed in part and reversed in part.
· Administrative rules, like statutes, are given a sensible construction, bearing in mind the evils intended to be avoided.
· Once administrative rules are promulgated and successive legislative sessions are convened with no action to reject a rule, the Legislature's silence is regarded as proof of the lawmakers' consent.
· In reviewing an administrative order, the court's province is not to determine whether, in the first instance, it would reach the same result as the administrative agency.

Pennsylvania


Bouch v. State Ethics Com'n, 848 A.2d 1078, Pa.Cmwlth., Apr 28, 2004.
Background: Township supervisor petitioned for review of order of the State Ethics Commission, No. 02-028-C2, which determined that he violated the Public Official and Employee Ethics Act. 

Holding: The Commonwealth Court, No. 2372 C.D. 2003, Kelley, Senior Judge, held that supervisor's brief unauthorized three and a half month retention of township copier at his home did not constitute a violation of Public Official and Employee Ethics Act.

Reversed.
· Substantial evidence to support agency finding is such relevant evidence as a reasonable person would consider adequate to support a finding.
· It is not the function of a reviewing court to judge the weight of evidence and the credibility of witnesses on appeal from an administrative agency.
· The existence of conflicting evidence does not mean the evidence relied on by agency is not substantial.
· In determining whether substantial evidence exists to support a necessary finding of agency, reviewing court must evaluate the relevant evidence relied on to see if a reasonable person would consider it adequate to support the finding.
South Carolina

Video Gaming Consultants, Inc. v. South Carolina Dept. of Revenue, 358 S.C. 647, 595 S.E.2d 890, S.C.App., Apr 26, 2004.
Background: Operator of video gaming business appealed from administrative law judge's affirmance of citations issued by the Department of Revenue (DOR) for violation of statute prohibiting advertisement in any manner for playing of machines. The Circuit Court affirmed. Operator appealed. The Supreme Court, 342 S.C. 34, 535 S.E.2d 642, reversed. The Circuit Court, Horry County, J. Stanton Cross, Jr., Special Judge, awarded operator attorney fees. DOR appealed. 

Holding: The Court of Appeals, Huff, J., held that DOR acted with substantial justification in pursuing action, and thus operator was not entitled to attorney fees.

Reversed.
· In deciding whether a state agency acted with substantial justification in pressing its claim, as would preclude award of attorney fees to prevailing party, the courts look to the agency's position in litigating the case to determine whether it is one which has a reasonable basis in law and fact.
· In deciding whether a state agency acted with substantial justification in pressing its claim, as would preclude award of attorney fees to prevailing party, the courts look to the agency's position in litigating the case to determine whether it is one which has a reasonable basis in law and fact.
South Dakota


Wells v. Howe Heating & Plumbing, Inc., 677 N.W.2d 586, 2004 SD 37, S.D., Mar 17, 2004.
Background: Employer and its workers' compensation insurance carrier appealed decision of the Second Judicial Circuit Court, Minnehaha County, William J. Srstka, Jr., J., reversing Department of Labor's decision that claimant's failure to use a safety appliance amounted to willful misconduct. 

Holding: The Supreme Court, Konenkamp, J., held that the employer and insurer failed to meet burden of proving that claimant's failure to use the safety appliance was the proximate cause of his electrical burns.

Affirmed.
· When an agency's decision is clearly erroneous in light of the entire evidence in the record a reviewing court should reverse.
· Even when substantial evidence supports a agency's finding, reviewing courts must consider the evidence as a whole and set it aside if they are definitely and firmly convinced a mistake has been made; overruling Lewis v. State Dep't of Transp., 2003 SD 82, 667 N.W.2d 283, and Reetz v. Lutheran Health Systems, 2000 SD 74, 611 N.W.2d 230.

Vermont


Travelers Indem. Co. v. Wallis, 176 Vt. 167, 845 A.2d 316, 2003 VT 103, Vt., Oct 31, 2003.
Background: Insurer brought declaratory judgment action against Commissioner and Department of Labor and Industry, challenging certain Department practices in issuing interim orders of workers' compensation benefits and asserting that governing statute was unconstitutional. The Washington Superior Court, Alan W. Cheever, J., dismissed suit. Insurer appealed. 

Holdings: The Supreme Court, Dooley, J., held that: 

(1) doctrine of primary jurisdiction deprived trial court of subject matter jurisdiction to extent that insurer challenged Commissioner's implementation of relevant statute, but 

(2) doctrine of primary jurisdiction did not deprive trial court of subject matter jurisdiction to consider facial challenge to statute.

Affirmed in part and reversed in part.
· The doctrine of primary jurisdiction cautions courts against exercising jurisdiction when an alternative tribunal with expertise in the subject matter is available to decide the dispute.

Wisconsin

Wisconsin Citizens Concerned for Cranes and Doves v. Wisconsin Dept. of Natural Resources, 270 Wis.2d 318, 677 N.W.2d 612, 2004 WI 40, Wis., Apr 06, 2004.
Background: Citizens group brought action against state Department of Natural Resources (DNR), seeking declaration that rule establishing an open hunting season on mourning doves was invalid. The Circuit Court, Dane County, Daniel R. Moeser, J., granted injunctive and declaratory relief, and Department appealed. The Court of Appeals, 2003 WI App 76, 263 Wis.2d 370, 661 N.W.2d 858, reversed. Citizens group sought review. 

Holdings: The Supreme Court, Jon P. Wilcox, J., held that: 

(1) citizens group did not have any burden to convince Supreme Court that administrative rule was invalid; 

(2) Supreme Court did not owe any deference to DNR's interpretation of statute allowing DNR to promulgate rules for seasons to hunt game; 

(3) mourning doves were "game," for purposes of statute defining game as "all varieties of wild mammals or birds," and thus DNR had express statutory authority to adopt rule establishing an open hunting season on mourning doves; 

(4) statute authorizing DNR to establish limitations relating to taking of nongame species implicitly empowered DNR to set open seasons for nongame species; and 

(5) "Right to Hunt" amendment does not impose any limitation upon power of state or DNR to regulate hunting, other than that any restrictions on hunting must be reasonable.

Decision of Court of Appeals affirmed.
· Administrative rules enacted pursuant to statutory rulemaking authority have the force and effect of law.
· Nature and scope of an agency's powers are issues of statutory interpretation.
· Plain meaning of a statute takes precedence over all extrinsic sources and rules of construction, including agency interpretations.
· Unlike factual questions or questions where legal issues are intertwined with factual determinations, neither party bears any burden when issue before Supreme Court is whether an administrative agency exceeded the scope of its powers in promulgating a rule.
· Supreme Court does not defer to agency's interpretations on questions concerning scope of agency's power.
· Supreme Court need not defer to the interpretations of the Circuit Court or Court of Appeals regarding questions concerning scope of administrative agency's power.
· In determining whether an administrative agency exceeded the scope of its authority in promulgating a rule, Supreme Court must examine the enabling statute to ascertain whether the statute grants express or implied authorization for the rule.
· Because the legislature creates administrative agencies as part of the executive branch, such agencies have only those powers which are expressly conferred or which are necessarily implied by the statutes under which they operate.
· Administrative agency's enabling statute is to be strictly construed when determining whether agency exceeded scope of its authority.
· Supreme Court resolves any reasonable doubt pertaining to administrative agency's implied powers against agency.
· Wisconsin has adopted the "elemental" approach to determining the validity of an administrative rule, comparing the elements of the rule to the elements of the enabling statute, such that the statute need not supply every detail of the rule.
· If the administrative rule matches the elements contained in the enabling statute, then the statute expressly authorizes the rule.
· If an administrative rule conflicts with an unambiguous statute or a clear expression of legislative intent, the rule is invalid.
