Arizona

City of Phoenix v. Phoenix Employment Relations Bd., 207 Ariz. 337, 86 P.3d 917, 174 L.R.R.M. (BNA) 2959, 422 Ariz. Adv. Rep. 36, Ariz.App. Div. 1, Mar 25, 2004.
Background: City brought special action against two city employees, city employment relations board (ERB), and union, alleging that ERB lacked jurisdiction under city ordinance to consider unfair labor practice charges where employees had also filed appeal of disciplinary action with city civil service board. The Superior Court, Maricopa County, No. CV 2001-020264, Mark R. Santana, J., entered judgment in favor of city. Defendants appealed. 

Holding: The Court of Appeals, Irvine, J., held that ERB had exclusive jurisdiction to consider unfair labor practice charges, but remedy was limited to cease and desist and posting orders, as civil service board retained jurisdiction to administer remedy relating to disciplinary action.

Reversed and remanded.
· Questions of an administrative agency's authority are issues of law that courts review de novo.
· Because administrative agencies are creatures of statute, the degree to which they can exercise any power depends upon the legislature's grant of authority to the agency.

D.C.

Chagnon v. District of Columbia Bd. of Zoning Adjustment, 844 A.2d 345, D.C., Mar 11, 2004.
Background: Appeal was taken from decision of the Board of Zoning Adjustment (BZA) to approve certificate of occupancy for treatment center for mentally handicapped adults. 

Holding: The Court of Appeals, Glickman, A.J., held that the treatment center was not a "child/elderly development center" within the meaning of zoning regulation.

Vacated and remanded.
· Even if an agency charged with implementing a regulation perceives it to be deficient or imperfect, it is not the agency's or the Court of Appeals' prerogative to rewrite the statute or regulation or to supply omissions in it in order to make it more fair.
· Regulations cannot be construed to mean what an agency intended, but did not adequately express.

Florida

Dascott v. Palm Beach County, 877 So.2d 8, 29 Fla. L. Weekly 998, Fla.App. 4 Dist., Apr 21, 2004.
Background: Former county employee brought action that sought declaratory and injunctive relief against county, alleging that her termination violated the Government-in-the-Sunshine Act. On cross-motions for summary judgment, the Circuit Court, Fifteenth Judicial Circuit, Palm Beach County, Arthur G. Wroble, J., ruled in favor of county. Former employee appealed. 

Holdings: The District Court of Appeal, Warner, J., held that: 

(1) pre-termination panel constituted a "board" or "commission," for purposes of Sunshine Act, 

(2) grievance committee exercised decision-making authority and thus was subject to requirements of Sunshine Act, and, on rehearing, 

(3) closing of deliberations following panel's hearing violated Sunshine Act.

Reversed and remanded.
· Where the board or committee, regardless of its make-up, is delegated decision-making authority by a public official, its meetings and deliberations are subject to the Sunshine Act.

Florida High School Athletic Ass'n v. Melbourne Central Catholic High School, 867 So.2d 1281, 186 Ed. Law Rep. 1025, 29 Fla. L. Weekly D744, Fla.App. 5 Dist., Mar 26, 2004.
Background: High school and student sought to enjoin state high school athletic association from declaring him ineligible to compete for recruiting violation. The Circuit Court, Brevard County, Morgan Laur Reinman, J., entered temporary injunction against association. Association appealed. 

Holdings: The District Court of Appeal, Orfinger, J., held that: 

(1) plaintiffs were required to exhaust their administrative remedies before filing suit; 

(2) student's eligibility for high school sports was not fundamental right subject to due process protection; 

(3) association's declaration of ineligibility did not violate state due process clause; and 

(4) evidence was insufficient to support finding that administrative remedies were futile.

Reversed.
· One seeking judicial review of administrative action must generally first exhaust such administrative remedies as are available and adequate to afford the relief sought.
· A reviewing court may not entertain a suit when the complaining party has not exhausted available administrative remedies.
· The doctrine of exhaustion of administrative remedies is based on the need to avoid prematurely interrupting the administrative process, and to enable the agency or association to apply its discretion and expertise in the first instance to technical subject matter.
· The exhaustion of administrative remedies doctrine promotes judicial efficiency by giving the agency or association an opportunity to correct its own mistakes, thereby mooting controversies and eliminating the need for court intervention.
· Circumstances under which court intervenes without aggrieved party having exhausted organization's remedies may be found to exist where the proceedings are not conducted in accordance with the rules, but contrary to law, or where a resort to the internal remedies would be a useless undertaking, would be meaningless or would subject the complainant to unreasonable delay or hardship.
· When a method of appeal from an administrative ruling has been provided, such method must generally be followed to the exclusion of any other system of review.
· When an administrative remedy is provided by statute, relief must be sought by exhausting this remedy before the courts will act.
· Student's participation in high school interscholastic athletics was not fundamental protected right subject to due process protection, in action to enjoin high school athletic association's enforcement of student's ineligibility to play sports for recruiting violation.
· Possibility of a college scholarship is not a protectable property interest.
· The opportunity to participate in interscholastic athletic activities, standing alone, is not a constitutionally protected right.
· If an individual student has no constitutionally protected right or privilege to participate in interscholastic sports activities, then it follows that, without more, a school's football team as a group has no such constitutionally protected right or privilege.
· Participation in interscholastic high school competitions is not a substantial right under state due process protection unless denial is based on an abuse of a student's fundamental rights or predicated on a suspect basis.
· Parties need not resort to administrative remedies where agency errors are so egregious or devastating that the promised administrative remedies are too little or too late.

Georgia

Tax Com'r of Fulton County v. Williams, 267 Ga.App. 139, 598 S.E.2d 862, 4 FCDR 1470, Ga.App., Apr 20, 2004.
Background: County employee appealed his termination from the Tax Commissioner's office. The county personnel board reduced the termination to a demotion. On writ of certiorari the Superior Court, Fulton County, Baxter, J., affirmed. The tax commissioner appealed. 

Holdings: The Court of Appeals, Blackburn, P.J., held that: 

(1) county personnel board had authority to alter disciplinary action the tax commissioner took against employee; 

(2) county personnel board's failure to issue detailed findings of fact in support of its decision reducing employee's termination to a demotion did not warrant reversal of decision; and 

(3) evidence was sufficient to support county personnel board's reduction of employee's discipline from termination to a demotion.

Affirmed.
· On appeal to the Court of Appeals, its duty is not to review whether the record supports the superior court's decision but whether the record supports the initial decision of the local governing body or administrative agency.

Hawaii


Lindinha v. Hilo Coast Processing Co., 104 Hawai'i 164, 86 P.3d 973, Hawai'i, Mar 18, 2004.
Background: Workers' compensation claimant appealed Labor and Industrial Relations Appeals Board (LIRAB) approval of attorney fees as lien against claimant's benefits and subsequent orders upholding that ruling. 

Holdings: The Supreme Court, Acoba, J., held that: 

(1) appeal was timely filed, and 

(2) claimant was entitled to award of attorney fees as prevailing party on appeal.

Vacated and remanded.
· A "final order"subject to judicial review is an order ending the proceedings, leaving nothing further to be accomplished.
· Final order subject to judicial review is not necessarily the last decision in a case.

Morgan v. Planning Dept., County of Kauai, 104 Hawai'i 173, 86 P.3d 982, Hawai'i, Mar 24, 2004.
Background: County planning commission ordered property owner, who had been granted Special Management Area (SMA) Use permit for rock revetment, to repair seawall and surrounding areas. The Fifth Circuit Court, Clifford L. Nakea, J., ruled that planning commission lacked authority to modify permit or order injunctive relief. Planning commission appealed. 

Holdings: The Supreme Court, Nakayama, J., held that: 

(1) planning commission had authority to reconsider or modify permit; 

(2) planning commission lacked authority to order property owner to conduct sand replenishment program; and 

(3) planning commission had authority to order property owner to alter seawall to provide sloped, curved return rock revetment and to repair areas immediately mauka of it.

Affirmed in part, reversed in part.
· An administrative agency can only wield powers expressly or implicitly granted to it by statute.
· An administrative agency's authority includes those implied powers that are reasonably necessary to carry out the powers expressly granted.
Indiana


Honeycutt v. Ong, 806 N.E.2d 52, Ind.App., Apr 08, 2004.
Background: Bar and owner brought action against state, Alcohol and Tobacco Commission, and Commission's former chairman, alleging tortious interference with transfer of alcoholic beverage permit and §1983 due process violations. Defendants moved to dismiss tort claim for lack of subject matter jurisdiction and to dismiss §1983 claim for failure to state a claim. The Superior Court, Marion County, Gary L. Miller, J., granted the motion. Bar and owner appealed. 

Holdings: The Court of Appeals, Brook, S.J., held that: 

(1) bar owner did not demonstrate that efforts to appeal alleged effective denial of alcoholic beverage permit following state's seizure of permit would have been futile; 

(2) seizure of bar's alcoholic beverage permit did not deprive bar owner of a protectable property right; and 

(3) seizure of alcoholic beverage permit was not arbitrary and capricious so as to amount to a denial of substantive due process.

Affirmed.
· A party's failure to exhaust administrative remedies deprives the trial court of subject matter jurisdiction.
· A party is not required to exhaust her administrative remedies when the remedy is inadequate or would be futile, or when some equitable consideration precludes application of the rule.
· To prevail on a claim of futility for failing to exhaust administrative remedies, the petitioner must show that the administrative agency was powerless to effect a remedy or that it would have been impossible or fruitless and of no value under the circumstances.
· The mere fact than an administrative agency might refuse to provide the relief requested does not amount to futility excusing a plaintiff from first seeking administrative relief.
· A license to sell alcoholic beverages is not a property right in the constitutional sense.
· The use of an alcoholic beverage permit, once granted, has the elements of property irrespective of what the Legislature may declare about the permit itself, and except for the omnipresent and unlimited power of the state to revoke or modify the terms of the permit in the interest of the public welfare, the use of such permit, if not the permit itself, is property within the meaning of the due process clause of the Federal Constitution.
· State's seizure of bar's alcoholic beverage permit did not deprive bar owner of a protectable property right for purposed of §1983 due process claim; bar owner had applied for transfer of permit from bar's previous owner but state had not yet granted the transfer, and bar owner had no protected property interest in operating bar using its existing permit.
· State's conduct in seizing bar's alcoholic beverage permit was not arbitrary and capricious so as to amount to a denial of substantive due process for purposes of bar owner's §1983 claim; bar owner had applied for transfer of permit from bar's previous owner but transfer had not been approved, and bar owner did not have fundamental right to obtain permit.

Kansas
Hallmark Cards, Inc. v. Kansas Dept. Of Commerce And Housing, 32 Kan.App.2d 715, 88 P.3d 250, Kan.App., Apr 23, 2004.

Background: Taxpayer sought judicial review of decision of the Department of Commerce & Housing that found taxpayer ineligible for income tax credit pursuant to High Performance Incentive Program (HPIP). The District Court, Shawnee County, Terry L. Bullock, J., affirmed. Taxpayer appealed. 

Holdings: The Court of Appeals, Greene, J., held that: 

(1) Department violated due process by refusing to allow taxpayer to qualify for tax credit, and 

(2) Department acted arbitrarily and capriciously in light of Department's failure to promulgate regulations.

Reversed and remanded with directions.
· Under doctrine of "operative construction," the interpretation of a statute by an administrative agency charged with the responsibility of enforcing the statute is entitled to judicial deference; however, prior agency determination, while persuasive, is not binding on the court.
· Members of the public, and others affected, should not be subjected to critical agency rules and regulations that are known only by agency personnel.
· In determining whether an agency may proceed absent rulemaking, it is critical that informal standards are a natural interpretation of the statute, are applied with consistency, and do not reflect a change in policy of general application.
· Where disparity in outcome among applicants for administrative certification or licensing is the result of intentional systematic unequal treatment by the agency, the Equal Protection Clauses of the federal and state constitutions are implicated.
· Both due process and equal protection concerns require that an administrative agency charged with administering a statutory certification program must demonstrate that any unwritten standards which have not been made explicit in the statute or regulations are applied consistently and uniformly.
· Where the statute contains a clear command that the agency proceed by rulemaking, failure to promulgate regulations specifying comprehensive and complete standards, coupled with an application of informal standards on a case-by-case basis, may lead to the agency action being stricken as arbitrary, capricious, and otherwise not in accordance with law.

Saline County Bd. of County Com'rs v. Jensen, 32 Kan.App.2d 730, 88 P.3d 242, Kan.App., Apr 23, 2004.
Background: On review of order of the State Board of Tax Appeals (BOTA) determining values of several parcels of real estate, the District Court, Saline County, Jerome P. Hellmer, J., modified order in part. County appealed. 

Holdings: The Court of Appeals, Greene, J., held that: 

(1) BOTA violated applicable standards when valuing one parcel consisting of multifamily units; 

(2) evidence did not support BOTA's valuation of apartment building; and 

(3) evidence supported valuation of property as apartments rather than condominiums.

Affirmed in part, reversed in part, and remanded with directions.
· When the district court has reviewed an agency decision prior to review by Court of Appeals, Court of Appeals focuses on the agency action and applies the same standards of judicial review. 
Minnesota


Pomrenke v. Commissioner of Commerce, 677 N.W.2d 85, Minn.App., Mar 02, 2004.
Background: Loan officer sought review of decision of the Department of Commerce that concluded officer had submitted mortgage applications with false statements and barred him from engaging in mortgage origination in the state. 

Holdings: The Court of Appeals, Kalitowski, J., held that: 

(1) Department had jurisdiction over loan officer, even though he was exempt from mortgage originator license requirements; 

(2) Department did not unconstitutionally infringe on officer's right to pursue private employment; 

(3) officer was not prejudiced by Department's failure to provide entire file prior to hearing; and 

(4) substantial evidence supported Department's finding that officer made false statements on loan applications.

Affirmed.
· Loan officer was not prejudiced by either the Department of Commerce's failure to provide its entire file to officer prior to administrative hearing or by the Department's failure to timely disclose its witness and exhibit list, where the administrative law judge granted officer a one and a half month continuance to obtain and review the entire file.
· When an agency acts in a quasi-judicial capacity, an appellate court applies the substantial evidence test on review.
· For purposes of appellate review of an administrative action, "substantial evidence" is defined as: (1) such relevant evidence as a reasonable mind might accept as adequate to support a conclusion; (2) more than a scintilla of evidence; (3) more than some evidence; (4) more than any evidence; or (5) the evidence considered in its entirety.
· Under the substantial evidence test, the reviewing court evaluates the evidence relied upon by the agency in view of the entire record as submitted.
· If an agency engaged in reasoned decision-making, a reviewing court will affirm, even though it may have reached a different conclusion than the agency.

Mississippi


McGee v. Mississippi Employment Sec. Com'n, 876 So.2d 425, Miss.App., Apr 20, 2004.

Background: Claimant appealed pro se from order of the Circuit Court, Montgomery County, Joseph H. Loper, Jr., J., affirming his disqualification from unemployment benefits. 

Holding: The Court of Appeals, Myers, J., held that claimant's violation of Department of Agriculture guidelines by placing contaminated meat in containers with uncontaminated meat constituted misconduct which disqualified him from receiving unemployment benefits.

Affirmed.
· When an appellate court reviews a trial court's decision to affirm or deny an administrative agency's findings and decisions, the appropriate standard of review is abuse of discretion.

New Hampshire


Town of Merrimack v. McCray, 150 N.H. 811, 846 A.2d 1176, N.H., Apr 21, 2004.
Background: Town and town selectman filed a docket marking agreement with prejudice ceasing all pending action and litigation against selectman and authorizing payment of selectman's legal fees. Second selectman moved to intervene and to seek clarification. The Superior Court, Hillsborough County, Southern Judicial District, Hampsey, J., approved the docket marking agreement, permitted the second selectman to intervene, and denied his motion for clarification. Second selectman appealed. 

Holdings: The Supreme Court, Dalianis, J., held that: 

(1) second selectman's motion to intervene was untimely; 

(2) vote of board of selectmen to cease all pending action against defendant selectman was valid, even though defendant selectman voted; and 

(3) the temporary restraining order prohibiting town from paying defendant selectman's legal fees had expired.

Affirmed.
· A judicial or quasi-judicial act may be voided because of a conflict of interest, but an administrative or legislative act need not be invalidated if the conflicting interest did not determine the outcome.

New York

Independent Payphone Ass'n of New York, Inc. v. Public Service Com'n of State of New York, 5 A.D.3d 960, 774 N.Y.S.2d 197, 2004 N.Y. Slip Op. 02250, N.Y.A.D. 3 Dept., Mar 25, 2004.
Background: Trade association representing independent pay phone service providers (PSP) initiated article 78 proceeding to set aside determinations of Public Service Commission (PSC) approving local exchange carrier's (LEC) permanent rates. The Supreme Court, Albany County, Stein, J., partially denied application. Both parties appealed. 

Holdings: The Supreme Court, Appellate Division, Crew III, J., held that: 

(1) PSC properly refused to consider order of Common Carrier Bureau of Federal Communications Commission (FCC); 

(2) PSC did not need to consider further order on remand; and 

(3) PSPs would not be entitled to refund or credit if PSC required that new rates be established and such rates proved to be lower than those presently in existence.

Affirmed as modified.
· Agency's determination should not be disturbed absent finding that determination has no rational basis or is without any reasonable support in the record.
· Rules promulgated by federal agencies may not be applied retroactively without express permission of Congress.
· Retroactive application of agency order or ruling is not implicated where order or ruling is merely interpretive.

North Dakota

St. Benedict's Health Center v. North Dakota Dept. of Human Services, 677 N.W.2d 202, Med & Med GD (CCH) P 301,427, 2004 ND 63, N.D., Mar 25, 2004.
Background: Nursing home sought review of decision of the Department of Human Services which determined that non-certified nursing department helpers were not nurse aides for purposes of establishing direct care costs for medicaid reimbursement. The District Court, Burleigh County, South Central Judicial District, Bruce A. Romanick, J., found in favor of nursing home. Department appealed. 

Holding: The Supreme Court, Maring, J., held that Department of Human Services' interpretation of nursing aid regulations so as to exclude non-certified nursing department helpers was entitled to deference.

Reversed.
· When an administrative agency decision is appealed from the district court to the Supreme Court, it reviews the agency's decision and the record compiled before the agency, rather than the district court's decision and findings, although the district court's analysis is entitled to respect if its reasoning is sound.
· Although the interpretation and application of administrative regulations generally presents a question of law, the Supreme Court gives deference to an administrative agency's reasonable interpretation of its own regulations.
· An agency has a reasonable range of discretion to interpret and apply its own regulations, and the agency's expertise is entitled to deference when the subject matter is complex or technical.

Pennsylvania


Almeida v. W.C.A.B. (Herman Goldner Co.), 844 A.2d 642, Pa.Cmwlth., Mar 15, 2004.
Background: Claimant appealed from adjudication of the Workers' Compensation Appeal Board, No. A02-2068, affirming decision of the workers' compensation judge (WCJ) granting claimant's reinstatement and penalty petitions and dismissing two termination petitions filed by claimant's employer. 

Holding: The Commonwealth Court, No. 997 C.D. 2003, Leavitt, J., held that claimant lacked standing to appeal from WCJ's factual finding that claimant did not suffer a disc herniation.

Appeal dismissed.
· Elementary rule of appellate practice is that one does not appeal a finding of fact of a tribunal but, rather, the order of the tribunal.
City of Erie v. Dept. of Environmental Protection, 844 A.2d 586, Pa.Cmwlth., Feb 25, 2004.
Background: City council sought judicial review of Environmental Hearing Board, Nos. 2003-018-R and 2003-084-R, decision granting city solicitor's motion to withdraw appeal on grounds city council lacked standing to represent city in challenge to grant of permits to water authority to construct fluoridation facilities. 

Holding: The Commonwealth Court, Nos. 1256 & 1771 C.D. 2003, Pellegrini, J., held that: city council lacked standing to challenge permits on behalf of city.

Affirmed.
· Standard of judicial review of an administrative board's decision is whether findings of fact were supported by substantial evidence and whether constitutional violations or errors of law were committed.

Koresko v. Farley, 844 A.2d 607, Pa.Cmwlth., Mar 10, 2004.
Background: Landowners filed lawsuit against neighbors for injunctive relief and damages, predicated on damage to part of root systems of landowners' trees encroaching on neighbors' property. The Common Pleas Court, Chester County, No. 01-05343, Shenkin, J., granted judgment on the pleadings to neighbors. Landowners appealed. 

Holdings: The Commonwealth Court, No. 1627 C.D.2003, Simpson, J., held that: 

(1) as matter of first impression, easement by prescription cannot be acquired from encroaching tree roots and overhanging branches; 

(2) trial court's grant of judgment on the pleadings following different judge's denial of preliminary objection in nature of demurrer was not violation of coordinate jurisdiction rule; 

(3) Municipalities Planning Code (MPC) provided exclusive vehicle for challenging validity of subdivision; 

(4) landowners lacked standing to enforce in equity alleged adjacent subdivision condition concerning preservation of trees; 

(5) landowners failed to state claim against neighbors for violation of their due process rights; and 

(6) trial court acted within its discretion in denying landowners' request to amend their pleadings to make them more specific.

Affirmed.
· The general rule is that an actual case or controversy must exist at all stages of the judicial or administrative process or the matter will be dismissed as moot.

South Dakota


Habben v. G.F. Buche Co., Inc., 677 N.W.2d 227, 2004 SD 29, S.D., Mar 03, 2004.
Background: Employee was awarded unemployment benefits for constructive firing. The Circuit Court, First Judicial Circuit, Charles Mix County, Boyd L. McMurchie, J., confirmed award. Employer appealed. 

Holdings: The Supreme Court, Zinter, J., held that: 

(1) employee reasonably believed she had been terminated, and 

(2) employee had good cause to voluntarily terminate her employment.

Affirmed.
· Supreme Court reviews administrative decisions in the same manner as the circuit court.
· Unless reviewing court is left with definite and firm conviction a mistake has been made, findings of fact of administrative agency must stand.
· Conclusions of law in decision of administrative agency are fully reviewable, as are mixed questions of fact and law that require the application of a legal standard.


Streeter v. Canton School Dist., 677 N.W.2d 221, 2004 SD 30, S.D., Mar 03, 2004.
Background: Workers' compensation claimant filed a disputed claim for benefits after she injured her back while teaching a class of special needs children for employer. The Department of Labor awarded claimant total disability benefits and ordered employer to pay various medical expenses. Employer appealed. The Circuit Court of the Sixth Judicial Circuit reversed and remanded. The Department denied claimant permanent total disability and continued the payment of certain medical expenses. Employer and claimant appealed. The Circuit Court, Hughes County, Lori S. Wilbur, J., denied workers' compensation benefits for total disability and medical care. Claimant appealed. 

Holdings: The Supreme Court, Fuller, Circuit Judge, held that: 

(1) evidence supported the Department of Labor's finding that claimant was not entitled to total disability benefits, and 

(2) evidence supported finding that employer was liable to pay claimant's past medical expenses.

Affirmed in part and reversed in part.
· The standard of review in an appeal to the Supreme Court from a trial court's appellate review of an administrative decision is de novo: unaided by any presumption that the trial court is correct.
· The Supreme Court examines agency findings in the same manner as a circuit court to decide if they were clearly erroneous in light of all of the evidence; if after careful review of the entire record they are definitely and firmly convinced a mistake has been committed, only then will they reverse.

Washington

Littleton v. Whatcom County, 121 Wash.App. 108, 86 P.3d 1253, Wash.App. Div. 1, Apr 05, 2004.
Background: Farmer filed declaratory judgment action against county to determine whether he was required to obtain a solid waste handling permit to operate a worm farm. The Superior Court, Whatcom County, Michael Moynihan, J., granted summary judgment to county. Farmer appealed. 

Holdings: The Court of Appeals, Agid, J., held that: 

(1) chicken manure, as used on a worm farm, was not a solid waste within meaning of the solid waste management statute, and 

(2) Department of Ecology regulation that defined solid waste to include agricultural manures was invalid.

Reversed.
· The validity of an administrative rule is a question of law that the Court of Appeals reviews de novo.
· One who attacks the validity of a rule must show compelling reasons why the rule conflicts with the legislature's intent and purpose.

WCHS, Inc. v. City of Lynnwood, 120 Wash.App. 668, 86 P.3d 1169, Wash.App. Div. 1, Mar 01, 2004.
Background: Applicant for building permit brought an action against city for declaratory judgment, writ of mandamus, and damages, seeking to have its application processed under the laws in effect on the date the application was filed. The Superior Court, Snohomish County, Ellen J. Fair, J., found that the application was complete at the time it was filed, and ordered the city to process the application. City appealed. 

Holding: The Court of Appeals, Grosse, J., held that the application was complete when it was filed.

Affirmed.
· No exhaustion of administrative remedies requirement arises without issuance of a final, appealable order.
· An agency's letter does not constitute a final order unless the letter clearly fixes a legal relationship as a consummation of the administrative process.
· For an agency's letter to constitute a final order, the letter must be clearly understandable as a final determination of rights, and doubts as to the finality of such communications must be resolved in favor of the citizen.

Wisconsin

State ex rel. Griffin v. Smith, 270 Wis.2d 235, 677 N.W.2d 259, 2004 WI 36, Wis., Mar 30, 2004.
Background: Parolees petitioned separately for habeas relief from parole revocation orders, each alleging denial of effective assistance of counsel for their counsel's failure to timely petition for certiorari review of their administrative appeals of revocation orders. The Circuit Court, Milwaukee County, Michael P. Sullivan and William J. Haese, JJ., denied petitions. The Court of Appeals consolidated the two cases and certified questions, 2003 WL 462537. 

Holdings: The Supreme Court, Ann Walsh Bradley, J., held that: 

(1) parolees did not have a per se right to counsel to pursue certiorari review of rejected appeal of revocation order; but 

(2) parolees nevertheless deserved opportunity to file belated petition and equitable tolling of 45-day time limit for filing petition; and 

(3) newly-adopted tolling rule was ordered to be applied prospectively only.

Reversed and remanded.
· When interpreting an administrative regulation, the Supreme Court generally uses the same rule of interpretation as applicable to statutes.

· Supreme Court's goal in statutory or administrative rule interpretation is to discern the intent of the legislature or the rule maker.

· Supreme Court's duty in statutory or administrative rule interpretation requires it to uphold the separation of powers by not substituting judicial policy views for the views of the legislature or rule-making authority.
Wyoming


Davis v. City of Cheyenne, 88 P.3d 481, 2004 WY 43, Wyo., Apr 21, 2004.
Background: Former city transit manager sought judicial review of decision of city personnel commission that affirmed former manager's termination from employment. The District Court, Laramie County, E. James Burke, J., affirmed commission's decision. Former manager appealed. 

Holdings: The Supreme Court, Kite, J., held that: 

(1) commission's failure to address former manager's proposed findings of fact and conclusions of law did not violate former manager's due process rights; 

(2) city's failure to specifically reference former manager's e-mail to his wife in termination notice did not violate former manager's due process rights; 

(3) termination without further warning or suspension was in compliance with city's personnel rules; and 

(4) evidence supported commission's decision to affirm termination.

Affirmed.
· Supreme Court does not afford any special deference to the district court's decision when Supreme Court reviews a matter initiated before an administrative agency; rather, Supreme Court reviews the case as if it came directly from the administrative agency.
· Supreme Court's review of administrative agency's decision must focus on the evidence and consider the reasonableness of the agency's exercise of judgment while determining if the agency committed any errors of law.
· If the administrative agency committed any errors of law, Supreme Court must correct them when reviewing agency's decision.
· In appeals of administrative agency's decision where both parties submit evidence at the administrative hearing, appellate review is limited to application of the substantial-evidence test.
· In reviewing administrative agency's findings of fact, Supreme Court examines the entire record to determine whether there is substantial evidence to support an agency's findings.
· If the agency's decision is supported by substantial evidence, Supreme Court cannot properly substitute its judgment for that of the agency and must uphold the findings on appeal.
· For purposes of reviewing agency's findings of fact to determine whether they are supported by substantial evidence, "substantial evidence" is relevant evidence which a reasonable mind might accept in support of the agency's conclusions; it is more than a scintilla of evidence.
· Even when the agency's factual findings are found to be sufficient under the substantial-evidence test, Supreme Court may be required to apply the arbitrary-and-capricious standard as a "safety net" to catch other agency action which prejudiced a party's substantial right to the administrative proceeding or which might be contrary to the other Wyoming Administrative Procedure Act (WAPA) review standards.
· To survive judicial review, the record of a contested agency action must contain such factual findings as would permit a court to follow the agency's reasoning from the evidentiary facts on record to its eventual legal conclusions.
· Contested case hearing before administrative agency must provide, and the record of that proceeding must document, information sufficient to the making of a reasonable decision; absent such information, the agency decision must be set aside in action seeking judicial review of decision.
· Statute governing agency's final decision or order does not require that an agency must expressly state why it rejected a party's proposed findings of fact and conclusions of law.
· Absent an opportunity to respond to every allegation that is the basis for termination of a public employee's employment, a public employee has not been given a real and meaningful opportunity to be heard and is deprived of due process.
· Authority of the district court and Supreme Court when reviewing agency's decision is limited to the issues raised before the agency.
EOG Resources, Inc. v. Department of Revenue, 86 P.3d 1280, 158 Oil & Gas Rep. 1211, 2004 WY 35, Wyo., Mar 31, 2004.
Background: Operator of oil and gas wells sought review of Department of Revenue's treatment of volumetric production payment (VPP) as a sale of gas for severance tax purposes. The Board of Equalization affirmed. Operator appealed. The District Court, Sublette County, D. Terry Rogers, J., certified case to Supreme Court. 

Holdings: The Supreme Court, Golden, J., held that: 

(1) VPP transaction was required to be taxed as an arms length sale, and 

(2) any error in calculation of tax in regards to point of valuation was de minimis.

Order affirmed.
· Considerable deference is accorded to the findings of fact of the agency, and the Supreme Court does not disturb them unless they are contrary to the overwhelming weight of the evidence.
· An agency's conclusions of law can be affirmed only if they are in accord with the law.
· Supreme Court's function is to correct any error that an agency makes in its interpretation or application of the law; in addition, during its judicial review, the Supreme Court will invalidate agency findings or actions made without authority.
