Alabama

Auburn University v. Advertiser Co., 867 So.2d 293, 186 Ed. Law Rep. 1004, 32 Media L. Rep. 1343, Ala., May 23, 2003.
Newspapers sought injunction against university, alleging that university board of trustees violated Sunshine Law. The Lee Circuit Court, No. CV-2001- 125, Robert M. Harper, J., granted newspapers' summary-judgment motion. University appealed. The Supreme Court, Johnstone, J., held that: (1) newspapers' action was not barred by statute of limitations; (2) Sunshine Law did not apply to board of trustee committee meetings of fewer than a quorum of trustees; (3) exception to Sunshine Law applied to board meetings which discussed honorary degrees and names of buildings; and (4) attorney-client-privilege exception to Sunshine Law included meetings between trustees and attorney to discuss legal ramifications of controversies imminently likely to be litigated.

Affirmed in part, reversed in part, and remanded.
· The attendance of a quorum is a condition precedent to application of the Sunshine Law; until there is a quorum there is an absolute incapacity to consider or act in any way upon any matter.
· The purpose of permitting the exception to the Sunshine Law, which exception allows boards or commissions subject to the law to hold secret sessions when the character or good name of a woman or man is involved, is to permit the board, commission, or council to have free and wide-ranging investigation and discussion as to the character or good name of prospective appointees, personnel already employed, and the like, and to protect the character or good name of such persons during such discussions.
· If a closed session of a commission or board is held under the Sunshine Law, nothing other than an individual's good name or character may be discussed.
· The attorney-client privilege exception to the Sunshine Law includes a meeting between a board, body, or commission and its attorney to discuss the legal ramifications of, and legal options for, not only pending litigation but also controversies not yet being litigated but imminently likely to be litigated, or imminently likely to be litigated if the board pursues a proposed course; provided, however, that the discussion at the meeting may not include the deliberations among the members of the board, body, or commission toward its decision on what option to choose or course to follow.

California

Katz v. Los Gatos-Saratoga Joint Union High School Dist., 117 Cal.App.4th 47, 11 Cal.Rptr.3d 546, 186 Ed. Law Rep. 916, 4 Cal. Daily Op. Serv. 2614, 2004 Daily Journal D.A.R. 3765, Cal.App. 6 Dist., Mar 25, 2004.
Background: Homeowner whose residence and property straddled two school districts brought action for declaratory judgment and writ of mandate against school district that refused to enroll children living at his property. The Superior Court, Santa Clara County, No. CV767833, Thomas C. Edwards, granted homeowner relief. School district appealed. 

Holding: In a matter of first impression, the Court of Appeal, Wunderlich, J., held that school district was required to admit children who lived on property that lay only partly within district's geographic boundaries.

Affirmed.
· An agency interpretation of the meaning and legal effect of a statute is entitled to consideration and respect by the courts; however, the binding power of an agency's interpretation of a statute or regulation is contextual, and its power to persuade is both circumstantial and dependent on the presence or absence of factors that support the merit of the interpretation.

D.C.


Abadie v. District of Columbia Contract Appeals Bd., 843 A.2d 738, D.C., Mar 04, 2004.
Background: District of Columbia's Interim Chief Procurement Officer petitioned for review of a decision by the District of Columbia Contract Appeals Board (CAB) which denied Chief Financial Officer's (CFO) motion to dismiss contractor's complaint. 

Holdings: The Court of Appeals, Reid, A.J., held that: 

(1) the Court of Appeals had jurisdiction, and 

(2) the CAB had jurisdiction over the dispute arising out of termination of procurement contract concerning conversion of personnel payroll system.

So ordered.
· On legal questions, then, the ruling of the District of Columbia Contract Appeals Board (CAB) is neither final nor conclusive.
· On appeal from decision by the District of Columbia Contract Appeals Board (CAB), the Court of Appeals had jurisdiction at least to decide whether the CAB acted plainly in excess of its delegated powers when ruling that it had jurisdiction over challenge to decision by District's Chief Financial Officer (CFO) to terminate contract.
· The words of the statute must control, rather than the regulations, which must conform to the underlying statute.

Florida


UNIMED v. State, 884 So.2d 963, 29 Fla. L. Weekly D889, Fla.App. 1 Dist., Apr 13, 2004.
Background: Insurer sought review of an immediate final order issued by Office of Insurance Regulation, which ordered it to cease and desist from the transaction of any new or renewal insurance business in state. 

Holding: The District Court of Appeal held that order failed to recite facts demonstrating the existence of an immediate danger to the public health, safety, or welfare.

Reversed.
· In order to support the issuance of an immediate final order, it is not sufficient for an agency merely to allege a statutory violation; instead, the order must contain a factual recitation sufficient to demonstrate the existence of an imminent threat of specific incidents of irreparable harm to the public interest requiring use of the extraordinary device afforded by statute governing immediate final orders.

Georgia

Hughey v. Gwinnett, Not Reported in S.E.2d, 278 Ga. 740, 2004 WL 2978125, 59 ERC 1507, 4 FCDR 3757, Ga., Nov 23, 2004.

We granted a writ of certiorari in this case to determine whether the Court of Appeals correctly held that a permit to allow Gwinnett County to discharge forty million gallons of treated wastewater into Lake Lanier on a daily basis was properly issued. [FN1] The undisputed facts show that the discharge will degrade the water quality in Lake Lanier. Before a permit will issue to allow the degradation of water quality in Lake Lanier, the clear and unambiguous language of Georgia's anti-degradation rules require the permittee to utilize the "highest and best [level of treatment] practicable under existing technology." [FN2] Because the treatment plant at issue, the Hill Plant, is capable of removing more pollutants from the discharged water than the permit requires, the permit violates the anti-degradation rules. Accordingly, we reverse.

Hawaii

RGIS Inventory Specialist v. Hawaii Civil Rights Com'n, 104 Hawai'i 158, 86 P.3d 449, 93 Fair Empl.Prac.Cas. (BNA) 1129, Hawai'i, Mar 17, 2004.
Background: The Executive Director of the Hawai'i Civil Rights Commission (HCRC) filed a petition with the HCRC concerning application of sex discrimination statute. The HCRC granted the petition and the opposing party appealed. The First Circuit Court, Eden Elizabeth Hifo, J., entered order that HCRC lacked jurisdiction. HCRC appealed. 

Holding: The Supreme Court, Duffy, J., held that Regulation authorizing HCRC to issue a declaratory ruling in a case brought by HCRC's own Executive Director exceeded HCRC's statutory authority.

Affirmed.
· The general principles of construction which apply to statutes also apply to administrative rules.
· As in statutory construction, courts look first at an administrative rule's language, and if it is unambiguous, and its literal application is neither inconsistent with the policies of the statute the rule implements nor produces an absurd or unjust result, courts enforce the rule's plain meaning.
· Under statute defining "agency" as state or county boards, commissions, departments, or officers authorized by law to make rules or to adjudicate contested cases, the Executive Director of the Hawai'i Civil Rights Commission (HCRC) is not an agency because the Executive Director neither makes rules nor adjudicates contested cases.
· When an agency employee's only interest in obtaining a declaratory ruling from that agency stems from her or his work as an agency employee, that interest is insufficient to satisfy statutory "interested person" standing requirements.

Idaho


Eacret v. Bonner County, 139 Idaho 780, 86 P.3d 494, Idaho, Feb 27, 2004.
Background: Variance applicant's neighbors petitioned for judicial review of decision to grant setback variance for boat house. The First Judicial District Court, Bonner County, James F. Judd and John Thomas Mitchell, JJ., vacated the variance, remanded the case, and awarded attorney fees and costs following denial of variance on remand. Appeals were taken and consolidated. 

Holdings: The Supreme Court, Burdick, J., held that: 

(1) commissioner's comments, ex parte contacts with applicant, and undisclosed viewing of the property violated the due process rights of neighbors; 

(2) their memorandum of costs and attorney fees was untimely filed; and 

(3) rule permitting trial court to make any order regarding the taxing of costs or determination of attorneys fees during pendency of appeal did not apply.

Affirmed in part and vacated in part.
· In a subsequent appeal from a district court's decision in which the district court was acting in its appellate capacity under the Administrative Procedure Act (APA), the Supreme Court reviews the agency record independently of the district court's decision.
· The due process right to an impartial and disinterested tribunal applies not only to courts, but also to state administrative agencies charged with applying eligibility criteria for licenses.
· Decisions by a zoning board applying general rules or specific policies to specific individuals, interests or situations, are quasi-judicial in nature and subject to due process constraints.
· Bias of a zoning board member renders his participation in the due process hearing constitutionally unacceptable.
· When bias of a zoning board member renders his participation in the due process hearing constitutionally unacceptable, the reviewing court must determine the effect of the conflicted vote in order to assure impartial decision-making and to avoid the appearance of impropriety.
· A decision-maker is not disqualified on due process grounds simply because he has taken a position, even in public, on a policy issue related to the dispute, in the absence of a showing that the decision-maker is not capable of judging a particular controversy fairly on the basis of its own circumstances.
· Under the Due Process Clause, prehearing statements by a decision-maker are not fatal to the validity of a zoning determination as long as the statement does not preclude the finding that the decision-maker maintained an open mind and continued to listen to all the evidence presented before making the final decision.
· A quasi-judicial officer must confine his or her decision to the record produced at the public hearing.
· Any ex parte communication must be disclosed at the public hearing, including a general description of the communication.
· Any viewing of a parcel of property by a decision-maker in a zoning case must be preceded by notice and the opportunity to be present to the parties in order to satisfy procedural due process concerns.
· Where the appellate court reviews a trial court's decision regarding attorney fees requested by a person in an administrative or civil judicial proceeding against a state agency, city, county, or other taxing district, a free review or de novo standard is applicable.


Rudolph v. Spudnik Equipment, 139 Idaho 776, 86 P.3d 490, Idaho, Feb 27, 2004.
Background: Workers' compensation claimant appealed from a decision of the Industrial Commission that denied claimant additional medical and other workers' compensation benefits. 

Holding: The Supreme Court, Schroeder, J., held that substantial, competent evidence supported Commission's decision that claimant's current complaints and recommended surgeries were not related to industrial accident.

Affirmed.
· "Substantial evidence rule," under which reviewing court will not disturb agency's findings if those findings are supported by substantial evidence, requires court to determine whether agency's findings of fact are reasonable; in deciding whether agency's findings of fact were reasonable, reviewing courts should not read only one side of case and, if they find any evidence there, sustain administrative action and ignore record to contrary.

Illinois


Arvia v. Madigan, 209 Ill.2d 520, 809 N.E.2d 88, 283 Ill.Dec. 895, Ill., Apr 15, 2004.

Background: Driver under the age of 21 years brought declaratory judgment action against State, seeking declaration regarding constitutionality of "zero tolerance law," which provides for summary suspension of driving privileges of any driver under the age of 21 who tests positive for alcohol or who refuses testing upon officer's request. The Circuit Court, Cook County, Aaron Jaffe, J., entered judgment in favor of driver, finding that zero tolerance law violated equal protection and due process rights of drivers under the age of 21. State appealed. 

Holdings: The Supreme Court, Fitzgerald, J., held that: 

(1) driver did not waive facial constitutional challenge by failing to raise issue in administrative hearing; 

(2) driver's claim was not precluded by exhaustion of administrative remedies doctrine; 

(3) driver's claim was not precluded by res judicata; 

(4) law's treatment of drivers under age 21 did not violate equal protection; 

(5) driver was not denied due process based on fact that administrative hearing was conducted by the same official who suspended his license; and 

(6) law did not violate due process by requiring driver to challenge license suspension in administrative hearing.

Reversed.
· As a general rule, issues or defenses not raised before the administrative agency are deemed waived and cannot be raised for the first time on administrative review.
· Where it is alleged that a statute valid upon its face is applied in a discriminatory or arbitrary manner, the rule generally prevails that recourse must be had in the first instance to the appropriate administrative board.
· Generally, a party may not seek judicial relief from an administrative action unless the party has exhausted all available administrative remedies.
· Exhaustion of remedies doctrine extends to administrative review in the circuit court; that is, where the Administrative Review Law is applicable and the circuit court may grant the relief a party seeks within the context of reviewing the agency's decision, a circuit court has no authority to entertain independent causes of action regarding the agency's actions.
· Secretary of State's decision upholding driver's license suspension under "zero tolerance law" did not preclude, as a matter of res judicata, driver's subsequent facial challenge to constitutionality of zero tolerance law in declaratory action in circuit court, given that Secretary of State did not and could not decide driver's constitutional claim.

Radaszewski ex rel. Radaszewski v. Garner, 346 Ill.App.3d 696, 805 N.E.2d 620, 282 Ill.Dec. 1, Ill.App. 2 Dist., Dec 10, 2003.
Background: Plaintiff, guardian of disabled individual who received private duty nursing services under state Medicaid plan prior to turning 21, filed lawsuit against Department of Public Aid (DPA), seeking to enjoin enforcement of ceratin regulations promulgated by DPA that barred the disabled individual from receiving such services upon turning 21. The Circuit Court, Du Page County, Thomas J. Riggs and Robert E. Byrne, JJ., granted judgment on the pleadings to DPA upon DPA's motion to dismiss. Guardian appealed. 

Holdings: The Appellate Court, Grometer, J., held that: 

(1) disabled individual continued to be eligible for private duty nursing services upon turning 21 under prior version of applicable administrative regulations; 

(2) notice published by DPA concerning amendment that barred adults from receiving such services was adequate; and 

(3) evidence was sufficient that DPA had predetermined to adopt amendment prior to engaging in required rulemaking process, as required to allow claim by plaintiff, that DPA improperly promulgated amendment, to survive motion to dismiss.

Reversed and remanded.
· Administrative regulations are construed using the same standards that guide statutory interpretation; accordingly, reviewing court's primary goal is to ascertain the intent of the agency that drafted the regulation.
· For purposes of construing administrative regulations, the best indicator of intent of agency that drafted the regulation is the language of the regulation itself.
· For purposes of construing administrative regulations, where the language is clear, it must be given effect without resort to further aids of construction, and a court may not read into it any exceptions, conditions, or limitations that the agency did not express.
· Due process standards that apply in a judicial proceeding do not apply to agency rulemaking.
· For plaintiff to succeed on a claim that an agency had predetermined to adopt a rule prior to engaging in the rulemaking process, which claim is akin to a claim of bias, plaintiff must show more than simple bias on agency's behalf; plaintiff must show that the agency had an unalterably closed mind regarding the outcome of the rulemaking.

Kansas


In re City of Wichita, 277 Kan. 487, 86 P.3d 513, Kan., Mar 19, 2004.
Background: City sought review of decision of Department of Revenue which assessed sales tax, compensating use tax, and interest for transactions by the water utility department. The Kansas Board of Tax Appeals (BOTA) upheld the assessment. City appealed. 

Holdings: Upon transfer, the Supreme Court, Davis, J., held that: 

(1) interdepartmental transfers of services between city and water department constituted taxable exchanges of property; 

(2) water department service fees were subject to sales tax; 

(3) computer billing equipment used by water department was not tax exempt; 

(4) city was not entitled to attorney fees; and 

(5) city was not prejudiced by protective order.

Affirmed.
· In interpreting administrative regulations, appellate courts are to grant considerable deference to an agency's interpretation of its own regulation, which should not be disturbed unless that interpretation is clearly erroneous or inconsistent with the regulation.
· Administrative regulations have the force and effect of law; they are presumed to be valid, and one who attacks them has the burden of showing their invalidity.
· To be valid, rules or regulations of an administrative agency must be within the statutory authority conferred upon the agency and must be appropriate, reasonable, and not inconsistent with the law; those rules or regulations that go beyond the statutory authorization violate the statute, or are inconsistent with the statutory powers of the agency have been found void.

Louisiana

Estate of Messina v. State, Dept. of Health and Hospitals, 867 So.2d 879, 38,220 (La.App. 2 Cir. 3/3/04), La.App. 2 Cir., Mar 03, 2004.
Background: State denied applicant's family's request for Medicaid benefits for reimbursement of nursing home expenses and 4th Judicial District Court, Parish of Ouachita, No. 00-4936, Marcus R. Clark, J., affirmed. Applicant appealed. 

Holdings: The Court of Appeal, Caraway, J., held that: 

(1) siblings unrecorded counterletter was admissible, and 

(2) transfer warranted ten-month penalty in benefits.

Affirmed.
· Where an administrative agency or hearing body is the trier-of-fact, the courts will not review the evidence before such body except for the following limited purposes: (1) to determine if the hearing was conducted in accordance with the authority and formalities of the statute, (2) to determine whether or not the fact findings of the body were supported by substantial evidence, and, (3) whether or not the hearing body's conclusions from these factual findings were arbitrary or constituted an abuse of the hearing body's discretion.

Jones v. Walpole Tire Service, Inc., 867 So.2d 927, 38,206 (La.App. 2 Cir. 3/3/04), La.App. 2 Cir., Mar 03, 2004.
Background: Workers' compensation claimant filed disputed claim for compensation requesting that his status be changed to permanent total disability (PTD). The Office of Workers' Compensation, District IE, Parish of Ouachita, No. 02-03212, Brenza R. Irving, Workers' Compensation Judge, found claimant to be totally disabled and awarded employer reverse offset for social security benefits. Claimant appealed and employer answered the appeal. 

Holdings: The Court of Appeal, Peatross, J., held that: 

(1) claimant established by clear and convincing evidence that he was permanently and totally disabled; 

(2) documentation workers' compensation judge (WCJ) received from Social Security Administration was competent evidence for WCJ to consider in determining amount of social security offset to which employer was entitled; and 

(3) computation by WCJ of reverse offset was not erroneous.

Affirmed as amended.
· Manifest error standard, under which reviewing court does not decide whether factual findings are right or wrong, but whether they are reasonable, accords great deference to hearing officer, for, as fact finder, hearing officer is in superior position to assess demeanor and tone of voice that are crucial to issue of credibility; hearing officer's decision to credit testimony of one of two or more witnesses can virtually never be plainly wrong.

Mary Moe, L.L.C. v. Louisiana Bd. of Ethics, 875 So.2d 22, 2003-2220 (La. 4/14/04), La., Apr 14, 2004.
Background: Limited liability companies (LLCs) that were sole contributors to political action committee (PAC) brought action against Board of Ethics for declaratory and injunctive relief against subpoenas duces tecum. The District Court, Parish of Orleans, orally granted preliminary injunction and granted permanent injunction based on waiver of right to trial on merits. Board appealed. The Court of Appeal affirmed as amended in unpublished opinion. Certiorari was granted. 

Holdings: The Supreme Court, Knoll, J., held that: 

(1) the Board had authority to issue the subpoenas; 

(2) the subpoenas sought material and relevant information and were not unreasonable, overbroad, or unduly burdensome; and 

(3) the Board had reasonable cause to issue the subpoenas.

Reversed and remanded.
· Generally, an administrative subpoena is valid, must be obeyed, and will be upheld and enforced by the courts so long as the investigation is for a lawfully authorized purpose within the power of the legislature to command, the information sought is relevant and material to the investigation, and the conditions under which production of records is ordered are not unreasonable.
· An administrative agency's power to issue investigative subpoenas depends upon legislative authorization in a particular enabling statute.
· The evidence sought by administrative agency's subpoena must be reasonably relevant and material to the investigation's lawfully authorized purpose.
· An administrative agency's subpoena must be sufficiently limited in scope and specific in directive so that compliance will not be unreasonable, overbroad, or unduly burdensome.

Miller ex rel. Miller v. Nursing Homes Management, Inc., 867 So.2d 1000, 38,198 (La.App. 2 Cir. 3/5/04), La.App. 2 Cir., Mar 05, 2004.
Background: Mother, as curatrix for severely retarded adult daughter, brought damages suit against nursing home that cared for daughter while mother recuperated from a broken hip and nursing home filed exceptions of prematurity, lack of procedural capacity, and vagueness. The Third Judicial District Court, Union Parish, No. 37,590, R. Wayne Smith, J., denied the exception of prematurity. Nursing home appealed. 

Holding: The Court of Appeal, Gaskins, J., held that: mother was required to submit her claim to a medical review panel (MRP) before she could file negligence action against nursing home.

Reversed and remanded.
· The exception of prematurity may be utilized in cases where the applicable law has provided a procedure for a claimant to seek administrative relief before resorting to judicial action; generally, the person aggrieved in such a case must exhaust all administrative remedies before being entitled to judicial review.

Maryland

Gleneagles, Inc. v. Hanks, 156 Md.App. 543, 847 A.2d 520, Md.App., Apr 19, 2004.
Background: Employer sought temporary restraining order and stay to defer payment of award to workers' compensation claimant pending judicial review. The Circuit Court, Hartford County, Carr, J., initially issued stay and after hearing, ordered payment. Employer appealed. 

Holding: The Court of Special Appeals, Sharer, J., held that stay of payment of benefits pending judicial review was unambiguously prohibited by statute.

Affirmed. 
· When considering the validity of a regulation promulgated by an administrative agency, the prevailing standard of review is whether the regulation is consistent with the letter and spirit of the law under which the agency acts.
Kerpelman v. Disability Review Bd. of Prince George's County Police Pension Plan, 155 Md.App. 513, 843 A.2d 877, Md.App., Mar 04, 2004.
Background: County police officer petitioned for writ of mandamus to protest decisions of the Medical Advisory Board (MAB) and the Disability Review Board (DRB) that he did not have a qualifying disability. The Circuit Court, Prince George's County, William D. Missouri, J., dismissed the petition based on lack of jurisdiction. Officer appealed. 

Holdings: The Court of Special Appeals, Adkins, J., held that: 

(1) MAB and DRB were required to grant officer a hearing or appeal on denial of application for retirement benefits, and 

(2) mandamus was proper method to challenge denial.

Reversed and remanded.
· Generally, the Court of Special Appeals defers to the interpretation given a statute by the agency charged with administering it.
· An administrative agency's construction of a statute is not entitled to deference when it conflicts with the unambiguous statutory language.
· When statutory language is clear and unambiguous, administrative constructions, no matter how well entrenched, are not given weight.
· An agency's erroneous interpretation of its regulations must yield to the plain language of the statute.
· No custom, however long and generally it has been followed by officials, can nullify the plain meaning and purpose of a statute.
· When an agency decision is required to be made or approved by a designated official, that official may not delegate the ultimate decision-making responsibility.

Minnesota


In re Qwest's Wholesale Service Quality Standards, 678 N.W.2d 58, Minn.App., Apr 13, 2004.
Background: Incumbent local exchange carrier sought judicial review of Minnesota Public Utility Commission (MPUC) orders setting wholesale telephone service quality standards and enforcement mechanism. 

Holdings: The Court of Appeals, Harten, J., held that: 

(1) Federal Telecommunications Act did not preempt regulation of local carrier by MPUC; 

(2) MPUC was authorized to adopt benchmark standards for minimum service quality under state and federal law; 

(3) MPUC had statutory authority to include penalty payment in order; 

(4) penalty payment provision in MPUC order was supported by sufficient evidence; and 

(5) local exchange carrier's takings claim was premature.

Affirmed.
· A state agency exercises a legislative as opposed to a quasi-judicial function when it balances cost and noncost factors and makes choices among public policy alternatives.
· State agency acts in its legislative capacity in determining the extent to which competition should be permitted or limited.
· When state agency exercises a legislative function, its decision is affirmed on judicial review unless it is shown, by clear and convincing evidence, to be in excess of statutory authority or to have unjust, unreasonable, or discriminatory results.
· Reviewing court cannot substitute its judgment for that of state agency when the agency's finding is properly supported by the evidence.
· The assessment of penalties and sanctions by an administrative agency is not a factual finding but the exercise of a discretionary grant of power.
· Reviewing court may not interfere with the penalties or sanctions imposed by an agency decision unless a clear abuse of discretion is shown by the party opposing the decision.
· Severity of an administrative sanction must reflect the seriousness of the violation.

Mississippi

Attala County Bd. of Sup'rs v. Mississippi State Dept. of Health, 867 So.2d 1019, Miss., Feb 26, 2004.
Background: Unsuccessful applicant for certificate of need (CON) for construction of nursing home appealed decision of the Mississippi State Department of Health (MSDH) awarding CON to successful applicant. The Chancery Court, Atlanta County, John C. Love, Jr., Chancellor, affirmed award. Unsuccessful applicant appealed. 

Holdings: The Supreme Court, Easley, J., held that: 

(1) MSDH's methodology used for comparative review of applications was not arbitrary or capricious, and 

(2) ruling was not rendered arbitrary or capricious when unsuccessful applicant's capital expenditure was posted on MSDH's website.

Affirmed.
· There is a rebuttable presumption in favor of the decision rendered by an agency; the burden of proving to the contrary is on the challenging party.
· Supreme Court, as well as chancery and circuit courts, cannot substitute its judgment for that of the agency or reweigh the facts of the case.
· Mississippi Constitution does not allow for the courts to conduct a de novo retrial of matters on appeal from administrative agencies.
· To prevail on appeal, the appellant must demonstrate that an administrative agency's decision was arbitrary and capricious and not based on substantial evidence.
· An administrative agency's decision is deemed to be "arbitrary" when it is not done according to reason and judgment, but depending on will alone.
· An administrative action is defined as being "capricious" when done without reason, in a whimsical manner.


Mississippi Employment Sec. Com'n v. Danner, 867 So.2d 1050, Miss.App., Mar 16, 2004.

Background: Claimant appealed from Board of Review's decision denying unemployment benefits. The Circuit Court, Coahoma County, Kenneth L. Thomas, J., reversed, and appeal was taken. 

Holding: The Court of Appeals, Griffis, J., held that claimant committed disqualifying misconduct by violating employer's attendance policy.

Reversed.
· Appellate court gives substantial deference to an administrative agency's decision.
· Appellate court reviews agency decision to determine if it is supported by substantial evidence or is arbitrary or capricious.

Mississippi Employment Security Com'n v. Parker, --- So.2d ----, 2005 WL 171407, Miss., Jan 27, 2005.
Background: Claimant sought judicial review of dismissal of her appeal by Board of Review for Employment Security Commission from denial of unemployment compensation benefits. The Circuit Court, Pearl River County, R.I. Prichard III, J., reversed, and the Court of Appeals, --- So.2d ----, affirmed. 

Holdings: On Commission's petition for writ of certiorari, the Supreme Court, Dickinson, J., for en banc court, held that: 

(1) Commission was not circuit, chancery, or county court to which rules of civil procedure governing service by mail applied, and 

(2) 14-day period for filing notice of appeal from denial of benefits began to run on date notice of denial of benefits was mailed.

Reversed and remanded.

New Jersey

Hennessey v. Winslow Tp., 368 N.J.Super. 443, 847 A.2d 1, 15 A.D. Cases 903, 28 NDLR P 27, N.J.Super.A.D., Apr 16, 2004.
Background: Former employee, a clerk/typist in the police records department, brought action against township and its employees, alleging that defendants violated the Law Against Discrimination (LAD) when she was allegedly discriminated against based upon her disability and terminated. The Superior Court, Law Division, Camden County, entered summary judgment for defendants. Employee appealed. 

Holding: The Superior Court, Appellate Division, Winkelstein, J.A.D., held that issues arising from employee's LAD claim, decided before the administrative hearing officer, had no preclusive effect upon issues in a subsequent superior court LAD claim.

Reversed and remanded.
· Issues arising from former public employee's Law Against Discrimination (LAD) claim against township, decided before the administrative hearing officer, had no preclusive effect upon issues in a subsequent superior court LAD claim, and thus, dismissal of superior court claim was improper under principles of collateral estoppel, where employee chose not to appeal township's termination decision administratively but, instead, sought relief in superior court under provisions of LAD; preventing employee from having hearing officer's findings and conclusions considered by superior court would have been unfair in light of her right to de novo review if she had, instead, proceeded with her appeal to the Merit System Board.
· Once an administrative appeal has been taken from the appointing authority's final disposition, the hearing before the agency is de novo at which all relevant testimony may be introduced.
Penpac, Inc. v. Passaic County Utilities Authority, 367 N.J.Super. 487, 843 A.2d 1153, N.J.Super.A.D., Mar 11, 2004.
Background: Solid waste utility, which provided solid waste transfer station operations and transportation services, sought review of decision of the Commissioner of the Department of Environmental Protection (DEP) regarding compensation for an under recovery incurred by utility due to use of interim rates. 

Holdings: The Superior Court, Appellate Division, Lefelt, J.A.D., held that: 

(1) one-year delay between Commissioner's summary order and final decision did not require acceptance of administrative law judge's initial decision; 

(2) prejudgment interest award did not amount to retroactive ratemaking; 

(3) utility was entitled to prejudgment interest for one-year delay between Commissioner's summary order and final decision; and 

(4) Commissioner was entitled to adopt the operating margin methodology to calculate utility rates.

Affirmed in part, reversed in part, dismissed in part, and remanded.
· The lack of findings of fact and conclusions of law in an agency's summary order preceding its final decision does not automatically require the administrative law judge's initial decision to be deemed approved.
· An agency decision issued without findings of fact and conclusions of law does not conform with the Administrative Procedure Act (APA), and an unjustifiable delay in satisfying this requirement could result in the administrative law judge's initial decision being transformed into the agency's final decision.
· Under the Administrative Procedure Act (APA), it is not proper for an agency to fail to seek further extensions from the Office of Administrative Law (OAL) to file a final decision after issuing a summary order that did not qualify under the APA as a final decision.
· When the agency head adopts an administrative law judge's (ALJ) findings, it is not necessary for the agency head to address every aspect of the ALJ's decision.
· Administrative agencies have discretion in deciding whether to reopen a hearing to admit additional evidence before the entry of a final decision.

New York

475 Ninth Ave. Associates LLC v. Bloomberg, 2 Misc.3d 597, 773 N.Y.S.2d 790, 2003 N.Y. Slip Op. 23904, N.Y.Sup., Dec 02, 2003.
Background: Building owner with ground floor retail space brought article 78 proceeding seeking to enjoin construction of permanent pedestrian barricade on adjacent public sidewalk against mayor, city department of transportation, and department's commissioner. 

Holdings: The Supreme Court, New York County, Charles J. Tejada, J., held that: 

(1) department and commissioner reasonably interpreted statutes in determining that barricade was action involving Type II traffic control device, which was type determined not to have significant adverse impact on environment, and accordingly not subject to environmental impact review under the State Environmental Quality Review Act (SEQRA); 

(2) determination to install barricade was within department and commissioner's authorized powers or jurisdiction and was not required to be handled through rule making process; 

(3) owner failed to establish property interest in public sidewalk, for purposes of due process claims; 

(4) barricade did not deprive owner of all economically viable use of property or constitute de facto taking of property that would be compensable under Eminent Domain Procedure Law; 

(5) department and commissioner had rational basis for installing barricade and acted within their discretion in doing so; and 

(6) owner's challenge concerned perceived or missed lost economic opportunities, and owner was accordingly not entitled to preliminary injunctive relief.

Injunction denied and proceeding dismissed.
· Building owner with ground floor retail space failed to establish "property interest" in public sidewalk owned by the city that abutted its complex, for purposes of state and federal constitutional due process protections, in suit alleging deprivation of due process by failure to provide notice, public hearings, or publications of any relevant determination or fact findings prior to construction of permanent pedestrian barricade designed as traffic control device to block pedestrian traffic across city street.
· In order to sustain an action for deprivation of property without due process of law, a plaintiff must first identify a property right, second show that the state has deprived him of that right, and third show that the deprivation was effected without due process.
· In article 78 proceeding to review whether agency's determination is arbitrary and capricious, the proper function of court is limited to scrutinizing record to confirm that agency's decision has rational basis and is not arbitrary and capricious.
· Administrative agencies enjoy broad discretionary power when making determinations on matters that they are empowered to decide.
· Where the Court finds a reasonable basis in fact for administrative determination within agency's power to decide, court's function is exhausted.

North Carolina

Watkins v. North Carolina State Bd. of Dental Examiners, 358 N.C. 190, 593 S.E.2d 764, N.C., Apr 02, 2004.
Background: Three patients filed formal complaints against dentist. The Board of Dental Examiners found that dentist failed to comply with the applicable standards of care in his treatment of patients and suspended dentist's license for six months. Dentist appealed. The Superior Court, Wake County, David Q. LaBarre, J., reversed and remanded. The Court of Appeals, 157 N.C.App. 367, 579 S.E.2d 510, affirmed. The Board of Dental Examiners appealed. 

Holdings: The Supreme Court, Martin, J., held that: 

(1) Board of Dental Examiners was authorized to determine the appropriate standard of care for dentist's treatment of patient; 

(2) substantial evidence supported the Board of Dental Examiners finding that dentist's failure to establish and follow a treatment plan that addressed patient's orthodontic needs in a timely manner breached the requisite standard of care; and 

(3) substantial evidence supported the Board of Dental Examiners finding that dentist's refusal to treat patient due to patient's nonpayment for orthodontic treatment constituted negligence in the practice of dentistry.

Reversed and remanded.
· When the issue for review is whether an administrative agency's decision was supported by substantial evidence in view of the entire record, a reviewing court must apply the whole record test.
· A court applying the whole record test may not substitute its judgment for the administrative agency's as between two conflicting views, even though it could reasonably have reached a different result had it reviewed the matter de novo.
· When applying the whole record test a court must examine all the record evidence--that which detracts from the administrative agency's findings and conclusions as well as that which tends to support them--to determine whether there is substantial evidence to justify the agency's decision.
· In cases appealed from an administrative tribunal, it is the responsibility of the administrative body, not a reviewing court, to determine the weight and sufficiency of the evidence and the credibility of the witnesses, to draw inferences from the facts, and to appraise conflicting and circumstantial evidence.
· The construction given to a statute by the administrative agency charged with the statute's enforcement is entitled to due consideration by a reviewing court.

North Dakota


Dettler v. Sprynczynatyk, 676 N.W.2d 799, 2004 ND 54, N.D., Mar 23, 2004

Background: Department of Transportation (DOT) appealed from order of the District Court, Cass County, East Central Judicial District, Lawrence A. Leclerc, J., reversing DOT's decision to suspend driver's driving privileges. 

Holdings: The Supreme Court, Sandstrom, J., held that: 

(1) driver's general specifications on appeal did not satisfy statutory specificity requirements, and 

(2) evidence supported finding that driver had driven vehicle within two hours of blood alcohol test.

Reversed.
· The district court acts as an appellate court in an appeal from an administrative agency.

Pennsylvania


Beattie v. Allegheny County, 847 A.2d 185, Pa.Cmwlth., Apr 15, 2004.
Background: Taxpayers brought class action asserting that county's method of assessing their homes for property tax purposes resulted in an unconstitutional lack of uniformity. The Court of Common Pleas, Allegheny County, No. GD 01-11149, Wettick, J., sustained county's preliminary objections on basis that taxpayers failed to exhaust their statutory remedies. Taxpayers appealed. 

Holdings: The Commonwealth Court, No. 1008 C.D. 2003, Colins, President Judge, held that: 

(1) taxpayers failed to satisfy burden of establishing that no adequate legal remedy existed, and thus it was inappropriate for trial court to exercise equity jurisdiction to address taxpayers' claim; 

(2) trial court did not have subject matter jurisdiction to consider taxpayers' § 1983 claim; and 

(3) taxpayers' other claims presented questions of law that should have been addressed in an appeal to the Board of Assessment Appeals.

Affirmed.
· Purpose of requiring strict compliance with the statutory remedy, under doctrine of exhaustion of administrative remedies, is to ensure that the foundation upon which the administrative process was founded is not undermined.
Pittsburgh Palisades Park, LLC v. Pennsylvania State Horse Racing Com'n, 844 A.2d 62, Pa.Cmwlth., Mar 04, 2004.
Background: New applicant for license to conduct thoroughbred horse racing with pari-mutuel wagering appealed State Horse Racing Commission's denial of request to intervene in trial-type hearing on reinstatement of other applicant's license, and requested declaratory relief. 

Holdings: The Commonwealth Court, No. 525 M.D. 2003, Simpson, J., held that: 

(1) new applicant was not directly affected by reinstatement of other applicant's license and, thus, was not eligible to intervene; 

(2) participation by new applicant was not in public interest, and thus new applicant was not eligible to intervene; 

(3) Commission's new "comparative group consideration" policy did not entitle new applicant to intervene; 

(4) decision to apply new review policy prospectively was within Commission's discretion; 

(5) Commission was not required to conduct a trial-type hearing prior to reinstating other applicant's license; and 

(6) it would not entertain new applicant's request for declaratory relief.

Decision of Commission affirmed; request for declaratory relief dismissed.
· Granting or denying a petition to intervene is within the sound discretion of the agency involved.
· An agency's decision on intervention will not be disturbed unless there has been a manifest abuse of discretion.

Texas

Brazoria County v. Texas Com'n on Environmental Quality, 128 S.W.3d 728, Tex.App.-Austin, Feb 12, 2004.

Background: County brought action against Texas Transportation Commission and Texas Commission on Environmental Quality (TCEQ) challenging imposition of environmental speed limits, vehicle inspection and maintenance rules, and limits on use of commercial lawn-maintenance equipment. The District Court of Travis County, 53rd Judicial District, Margaret A. Cooper, J., entered judgment declaring Commissions' rules and orders conformed with their statutory powers and with the requirements of the Texas Administrative Procedure Act. County appealed. 

Holdings: The Court of Appeals, W. Kenneth Law, C.J., held that: 

(1] Transportation Commission had statutory authority to issue environmental speed limits to protect air quality in county; 

(2] Transportation Commission had authority to revise its procedures to allow it to establish environmental speed limits; 

(3] environmental speed limits adopted by Transportation Commission were not "rules" under the Administrative Procedure Act and thus were not subject to rulemaking requirements; 

(4] TCEQ provided a reasoned justification, as required by Administrative Procedure Act for major environmental rules, for phased implementation of vehicle inspection and maintenance rules and for not allowing county to opt-out of such rules; 

(5] TCEQ was not required to conduct a regulatory-impact analysis for vehicle inspection and maintenance rules; 

(6] lawn-maintenance rules adopted by TCEQ were exempt from Health and Safety Code restriction against specifying a particular method to be used to control or abate air pollution; and 

(7] trial court did not abuse its discretion by not awarding county its attorney fees.

Affirmed.
· The powers of an agency include the powers delegated by the legislature in clear and express statutory language, together with any implied powers that may be necessary to perform a function or duty delegated by the legislature.
· When the legislature expressly confers a power on an agency, it also impliedly intends that the agency have whatever powers are reasonably necessary to fulfill its express functions or duties.
· Construction of a statute by an agency charged with its enforcement is entitled to serious consideration, as long as the construction is reasonable and does not contradict the plain language of the statute itself.
· Where the meaning of a statutory provision is unclear, in doubt, or ambiguous, the interpretation placed upon the provision by the agency is entitled to weight.
· Once the statute is given a particular interpretation, a court is entitled to assume that the legislature, by failing to amend the statute, indicated its approval of the interpretation.


Strayhorn v. Lexington Ins. Co., 128 S.W.3d 772, Tex.App.-Austin, Feb 20, 2004.
Background: Eligible surplus lines insurers brought action against Comptroller of Public Accounts and Attorney General for a declaratory judgment and refund of unauthorized insurance premium tax. The 250th Judicial District Court, Charles F. Campbell, J., entered summary judgment in favor of insurers. Comptroller and Attorney General appealed. 

Holdings: The Court of Appeals, Bea Ann Smith, J., held that: 

(1) the insurers exhausted administrative remedies, and 

(2) the insurers were liable for the premium tax if they have not placed the insurance through a licensed Texas surplus lines agent or if the insurance has not been independently procured.

Reversed and remanded.
· The policy behind the exhaustion-of-administrative-remedies doctrine is to allow the agency to resolve disputed issues of fact and policy and to assure that the appropriate body adjudicates the dispute.
· The policy behind the exhaustion-of-administrative-remedies doctrine seeks to encourage parties to resolve their dispute without resorting to litigation when an administrative procedure is provided for that purpose.
· There are several long-recognized exceptions to the exhaustion-of-administrative-remedies doctrine: (1) where an injunction is sought and irreparable harm would result; (2) where the administrative agency cannot grant the requested relief; (3) when the issue presented is purely a question of law; (4) where certain constitutional issues are involved; and (5) where an administrative agency purports to act outside its statutory powers.

Wyoming

Ludwig v. State ex rel. Workers' Safety and Compensation Div., 86 P.3d 875, 2004 WY 34, Wyo., Mar 30, 2004.
Background: Workers' compensation claimant sought judicial review of decision of Office of Administrative Hearings (OAH) that upheld denial of claimant's application for permanent partial disability benefits. The District Court, Sweetwater County, Jere Ryckman, J., upheld OAH's decision. Claimant appealed. 

Holdings: The Supreme Court, Lehman, J., held that: 

(1) evidence supported finding that claimant failed to actively seek employment, and 

(2) claimant's due process rights were not violated.

Affirmed.
· In appeals where both parties submitted evidence at the administrative hearing and the dispute is over the soundness of the factual findings of the agency, appellate review be limited to application of the substantial-evidence test; this is true regardless of which party appeals from the agency decision.
· In reviewing findings of fact under substantial-evidence test, Supreme Court examines entire record to determine whether there is substantial evidence to support agency's findings; if agency's decision is supported by substantial evidence, Supreme Court cannot properly substitute its judgment for that of the agency and must uphold findings on appeal.
· For purposes of substantial-evidence test for reviewing agency's factual findings, "substantial evidence" is relevant evidence which a reasonable mind might accept in support of the agency's conclusions; it is more than a scintilla of evidence.
· In reviewing decision of administrative agency, Supreme Court is required to review entire record in making its ultimate determination on appeal.
