Alabama


Edwards v. State, 866 So.2d 609, Ala.Crim.App., May 30, 2003.
Inmate filed petition for writ of habeas corpus, challenging his classification as a sex offender. The Elmore Circuit Court, No. CV-02-333, John B. Bush, J., dismissed petition. Inmate appealed. The Court of Criminal Appeals, McMillan, P.J., held that petition for writ of certiorari, rather than petition for writ of habeas corpus, was the proper means for inmate to challenge his classification.

Reversed and remanded with directions.
· A petition for a writ of certiorari is the proper vehicle for challenging the administrative decision of a state agency.

Arkansas

Bradford v. Director, Employment Sec. Dept., 83 Ark.App. 332, 128 S.W.3d 20, Ark.App., Nov 05, 2003.
Background: Former state executive chief information officer filed claim for unemployment benefits after he resigned from position. The Employment Security Department denied claim, and the Board of Review affirmed. Officer appealed. 

Holding: The Supreme Court, Sam Bird, J., held that former officer left work voluntarily without good cause connected with work.

Affirmed.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

California

Pacific Lumber Co. v. California State Water Resources Control Bd., 11 Cal.Rptr.3d 378, 4 Cal. Daily Op. Serv. 2373, 2004 Daily Journal D.A.R. 3493.
Background: Timber company, which had obtained approval from Department of Forestry and Fire Protection for timber harvest plan (THP) in area adjacent to river, filed petition for writ of mandate to prevent enforcement by Water Resources Control Board of order requiring company to monitor water quality in river. The Superior Court, Humboldt County, No. DR010860, J. Michael Brown, J., issued writ. Board appealed. 

Holdings: The Court of Appeal, Gemello, J., held that: 

(1) Department's approval of THP did not preclude Board from requiring timber company to monitor water quality; 

(2) Board was not estopped by its failure to take appeal from THP approval process from requiring water monitoring.

Reversed.
Note: Review Granted and Opinion Superseded by Pacific Lumber Co. v. California State Water Resources Control Bd., 91 P.3d 928, 14 Cal.Rptr.3d 565, 2004 Daily Journal D.A.R. 7282.
Connecticut
Crabtree Realty Co. v. Planning and Zoning Com'n of The Town of Westport, 82 Conn.App. 559, 845 A.2d 447, Conn.App., Apr 20, 2004.
Background: Owner of land containing car dealership and parking lot appealed from town planning and zoning commission's denial of applications for site plan approval for construction of new off-street parking spaces on adjacent leased commercial property and for construction of access road in residential zone between the two properties, and appealed from town zoning board of appeals' decision upholding an order by town zoning enforcement officer that landowner discontinue certain zoning violations. The Superior Court, Judicial District of Fairfield, Rush, J., dismissed the appeals. Landowner appealed. 

Holdings: The Appellate Court, Peters, J., held that: 

(1) construction of additional parking would be impermissible expansion of preexisting nonconforming use; 

(2) town's zoning regulations and plan of development did not allow even a small intrusion into a residential zone; and 

(3) commission's procedural due process violation in making findings regarding an aerial photograph of which landowner had been unaware was harmless.

Superior Court affirmed.
· Before a local zoning commission may lawfully rely on material nonrecord facts that it has learned through investigation, due process requires it to allow a party adversely affected thereby an opportunity to rebut at an appropriate stage in the proceedings.
· An administrative decision is not automatically set aside because of the agency's receipt of a single piece of evidence, in violation of the requirements of procedural due process; the law inquires into whether the taint resulting from the improper admission was harmful in light of the record as a whole. 
Sharon Motor Lodge, Inc. v. Tai, 82 Conn.App. 148, 842 A.2d 1140, Conn.App., Mar 23, 2004.

Background: Former clients brought legal malpractice action against attorney. Clients moved for judgment, after a mediation allegedly resulted in a $365,000 settlement. The Superior Court, Judicial District of Litchfield, Cremins, J., denied motion. Clients brought interlocutory appeal. 

Holding: The Appellate Court, DuPont, J., held that clients were not entitled to interlocutory appeal of trial court's denial of a disclosure order that sought to have court allow the testimony of mediator, who allegedly settled dispute.

Dismissed.
· The denial of a motion for a stay of a decision pending the resolution of an administrative appeal from that decision is not a final judgment; the party seeking review of such a denial must show that the trial court's decision threatens a right that the party holds at the time the decision is made.

Florida

Preferred RV, Inc. v. Department of Highway Safety and Motor Vehicles, Div. of Motor Vehicles, 869 So.2d 713, 29 Fla. L. Weekly D850, Fla.App. 1 Dist., Apr 06, 2004.
Background: Recreational vehicle dealer filed petition for writ of certiorari, seeking review of an emergency order of the Department of Highway Safety and Motor Vehicles suspending dealer's business license. 

Holding: The District Court of Appeal, Wolf, C.J., held that order failed to explain why less harsh remedies would have been insufficient.

Petition granted and order quashed.
· All the factual allegations and elements necessary to determine the validity of an administrative agency's emergency order must appear on the face of the order.

Indiana


Honeycutt v. Ong, 806 N.E.2d 52, Ind.App., Apr 08, 2004.
Background: Bar and owner brought action against state, Alcohol and Tobacco Commission, and Commission's former chairman, alleging tortious interference with transfer of alcoholic beverage permit and §1983 due process violations. Defendants moved to dismiss tort claim for lack of subject matter jurisdiction and to dismiss §1983 claim for failure to state a claim. The Superior Court, Marion County, Gary L. Miller, J., granted the motion. Bar and owner appealed. 

Holdings: The Court of Appeals, Brook, S.J., held that: 

(1) bar owner did not demonstrate that efforts to appeal alleged effective denial of alcoholic beverage permit following state's seizure of permit would have been futile; 

(2) seizure of bar's alcoholic beverage permit did not deprive bar owner of a protectable property right; and 

(3) seizure of alcoholic beverage permit was not arbitrary and capricious so as to amount to a denial of substantive due process.

Affirmed.
· A party's failure to exhaust administrative remedies deprives the trial court of subject matter jurisdiction.
· A party is not required to exhaust her administrative remedies when the remedy is inadequate or would be futile, or when some equitable consideration precludes application of the rule.
· To prevail on a claim of futility for failing to exhaust administrative remedies, the petitioner must show that the administrative agency was powerless to effect a remedy or that it would have been impossible or fruitless and of no value under the circumstances.
· The mere fact than an administrative agency might refuse to provide the relief requested does not amount to futility excusing a plaintiff from first seeking administrative relief.
· The standard elements of a due process claim include whether the plaintiff suffered a deprivation of a cognizable property or liberty interest, and whether any such deprivation occurred without due process.
· To establish a protectable property interest, a plaintiff must be able to point to a substantive state-law predicate creating that interest.
· A property interest protected by due process must be more than de minimis, which typically calls on the plaintiff to demonstrate some form of provable pecuniary harm.
· State's seizure of bar's alcoholic beverage permit did not deprive bar owner of a protectable property right for purposed of §1983 due process claim; bar owner had applied for transfer of permit from bar's previous owner but state had not yet granted the transfer, and bar owner had no protected property interest in operating bar using its existing permit.
· Substantive due process ensures that state action is not arbitrary or capricious regardless of the procedures used.
· To set forth a claim for violation of substantive due process, a party must show: (1) that the law infringes upon a fundamental right or liberties deeply rooted in the nation's history, or (2) that the law does not bear a substantial relation to permissible state objectives.
· To succeed on a substantive due process claim, the party must demonstrate that the State's conduct is arbitrary and capricious; the State will prevail if any rational basis for its action can be hypothesized.
· State's conduct in seizing bar's alcoholic beverage permit was not arbitrary and capricious so as to amount to a denial of substantive due process for purposes of bar owner's §1983 claim; bar owner had applied for transfer of permit from bar's previous owner but transfer had not been approved, and bar owner did not have fundamental right to obtain permit.

Worman Enterprises, Inc. v. Boone County Solid Waste Management Dist., 805 N.E.2d 369, Ind., Mar 09, 2004.
Background: Owner of long-term clean fill processing and organic recycling facility brought declaratory judgment action against county solid waste management district, challenging district's authority to issue a permit regulating facility, permit application process, and content of permit that it received. The Superior Court, Boone County, Ora A. Kincaid, III, J., granted district's motion for summary judgment. Owner appealed, and the Court of Appeals reversed and remanded. 

Holdings: On petition to transfer, the Supreme Court, Boehm, J., granted transfer and held that: 

(1) district's power to regulate recycling facility solid waste was not preempted by Home Rule Act; 

(2) board's consideration of permit application was hybrid function of adjudication and legislation, and thus ex parte communications by board members with public citizens were not improper; 

(3) letters in which facility stated that conditions in draft permit were "acceptable" were inadmissible as settlement negotiations; 

(4) permit's restriction on asphalt acceptance "in reasonable quantities limited to use for on-site road construction" precluded facility from accepting asphalt for recycling purposes; 

(5) permit could prohibit recycling facility from handling "dimension lumber;" 

(6) district could include fire suppression and dust control conditions as part of recycling permit; and 

(7) permit did not violate equal protection.

Affirmed.
· Consideration of permit application by board of county solid waste management district was not adjudicatory in nature but rather was hybrid function of adjudication and legislation, and thus ex parte communications by board members with public citizens regarding the application were not improper; board was local agency expected to be open and respond to concerns of its constituents, and board was expected to receive input in less formalized manner than court proceeding.
· Reliance on ex parte communications is not allowed in administrative hearings of an adjudicatory nature.
· Due process requires that standards should be written with sufficient precision in order to give fair warning as to what the agency will consider in making its decision.
· The test to be applied in determining whether an administrative agency regulation can withstand a challenge for vagueness is whether it is so indefinite that persons of common intelligence must necessarily guess at its meaning and differ as to its application.
· Solid waste permit issued to recycling facility did not violate equal protection, although some permits issued to other facilities may not have had identical language, where some other permits did in fact contain substantially similar language, and differences among permits were grounded in rational basis given facility's application and nature of the facility.

Maine

Zegel v. Board of Social Worker Licensure, 843 A.2d 18, 21 IER Cases 31, 2004 ME 31, Me., Mar 08, 2004.
Background: Social worker sought judicial review of the decision of the Board of Social Worker Licensure finding she had violated the National Association of Social Workers' Code of Ethics, censuring her, placing her on probation, and assessing costs against her. The Superior Court, Penobscot County, Mead, J., affirmed. Social worker appealed. 

Holdings: The Supreme Judicial Court, Saufley, C.J., held that: 

(1) even assuming Board member who had been involved in early stages of social worker's case should not have been allowed to testify at Board's hearing, the error was harmless, and 

(2) Board should have heard evidence regarding social worker's ability to pay costs.

Board's decision affirmed in part and vacated in part; remanded.
· An administrative process may be infirm if it creates an intolerable risk of bias or unfair advantage.
· A combination of investigative and adjudicatory functions in administrative proceedings generally does not violate due process, absent some further showing of bias or the risk of bias.
· Board of Social Worker Licensure could not require social worker to pay for cost of hearing officer for adjudicatory proceeding regarding ethical complaint against social worker, without first hearing evidence and argument about her ability to pay, where Board was already imposing conditions on social worker, both as sanction and for rehabilitation, which required significant expenses for compliance with such conditions.

Maryland


Hahn Transp., Inc. v. Gabeler, 156 Md.App. 213, 846 A.2d 462, Md.App., Apr 07, 2004.
Background: Employer sought review of decision of the Workers' Compensation Commission awarding employee additional temporary total disability benefits and care for alleged psychiatric symptoms that arose from a work-related injury. The Circuit Court, Frederick County, Mary Ann Stepler, J., dismissed. Employer appealed. 

Holding: The Court of Special Appeals, Kenney, J., held that employer substantially complied with rule regarding the transmission of record on appeal to circuit court.

Reversed and remanded.
· With regard to the initial transfer of the record on appeal in cases of judicial review of administrative agency decisions, the obligation to transmit the record is expressly delegated to the agency.

Michigan


Morales v. Michigan Parole Bd., 260 Mich.App. 29, 676 N.W.2d 221, Mich.App., Dec 16, 2003.
Background: In two separate cases, prison inmates sought judicial review of decision by Parole Board denying their parole. In case docket number 239936, the Circuit Court, Grand Traverse County, Philip E. Rodgers, Jr., J., granted inmate's petition for leave to appeal, and remanded matter to Parole Board for rehearing, and Parole Board appealed. In case docket number 240458, the Circuit Court, Ingham County, Lawrence M. Glazer, J., dismissed inmate's petition for review for lack of jurisdiction, and inmate appealed. 

Holdings: On consolidated appeal, the Court of Appeals, Pat M. Donofrio, P.J., held that: 

(1) inmates did not have right to appeal denial of parole under Department of Corrections Act, Administrative Procedures Act, or Revised Judicature Act; 

(2) Parole Board was not bound by sentencing guidelines calculation in presentence investigation report for purposes of calculating parole guidelines; 

(3) inmate's equal protection challenge to statute limiting right to appeal decisions of Parole Board to prosecutors and victims was not subject to strict scrutiny analysis; and 

(4) statutory exclusion of prisoners' ability to appeal parole denials did not violate equal protection.

Docket No. 239936 is reversed. Docket No. 240458 is affirmed.
· Review of administrative decisions under the Revised Judicature Act is limited to the review provided for by the state constitution.

Minnesota

In re Northern States Power Co., 676 N.W.2d 326, Util. L. Rep. P 26,881, Minn.App., Mar 30, 2004.
Background: Electric utility sought to purchase electricity for its future needs from foreign hydro project through competitive bidding process. The Public Utilities Commission (PUC) ultimately approved purchase and denied relator's, foreign indian nation's request for contested case hearing to further explore extent of alleged negative socioeconomic impacts associated with underlying power purchase agreement. Relator pursued certiorari appeal. 

Holdings: The Court of Appeals, Randall, J., held that: 

(1) PUC acted within its discretion in denying relator's request for contested case hearing, and 

(2) environmental provisions of utilities integrated resource planning statute did not require PUC to make specific findings of fact regarding extent of uncompensated and unremediated environmental and socioeconomic costs of foreign hydro project.

Affirmed.
· Decisions of administrative agencies enjoy a presumption of correctness, and deference should be shown by courts to agencies expertise and their special knowledge in the field of their technical training, education and experience.
· A reviewing court may not substitute its own judgment for that of an administrative agency when the finding is properly supported by the evidence.
· Administrative Procedure Act (APA) itself provides no right to a contested case hearing, but only sets forth the procedures to be followed when another statute grants such a right.
· When the legislature does not require a contested case hearing under a particular statute, courts can assume that a contested case hearing is not required under the statute.
· Party requesting a contested case hearing bears burden to demonstrate existence of material facts, as predicate for such hearing; there must be some showing that evidence can be produced that is contrary to the action proposed by the agency.

Mississippi


Mississippi Dept. of Human Services v. McNeel, 869 So.2d 1013, Miss., Apr 08, 2004.
Background: State employee appealed her termination to the Employee Appeals Board (EAB). The EAB found that employee should be reinstated. The Mississippi Department of Human Services (MDHS) petitioned for writ of certiorari. The Circuit Court, Hinds County, Tomie T. Green, J., affirmed, and MDHS appealed. 

Holding: The Supreme Court, Smith, C.J., held that decision by EAB to reinstate employee was supported by the evidence, was not arbitrary or capricious, and did not violate any statutory or constitutional right.

Affirmed.
· Supreme Court, as well as the Circuit Court, reviews a decision of an administrative agency for substantial evidence supporting that agency's finding, and the scope of review is limited to the findings of the agency.
· Appellate court may examine the record as a whole, and where such record reveals that the order of the agency is based on a mere scintilla of evidence, and is against the overwhelming weight of the credible evidence, appellate court will not hesitate to reverse.
· Decision by Employee Appeals Board (EAB) to reinstate employee who was terminated by Mississippi Department of Human Services (MDHS) was supported by the evidence, was not arbitrary or capricious, and did not violate any statutory or constitutional right; employee's husband did not adopt child, but, rather, was merely appointed as her guardian, which did not prevent child's mother from regaining custody, employee was not professionally involved with child at time her husband was appointed guardian, and adopting child, or taking her permanently from mother, was never discussed.
· When an administrative agency's decision is not based on substantial evidence, it necessarily follows that the decision is arbitrary and capricious.
· Administrative agency's decision is arbitrary when it is not done according to reason and judgment, but depending on the will alone.
· Agency action is capricious if done without reason, in a whimsical manner, implying either a lack of understanding of or disregard for the surrounding facts and settled controlling principles.

Public Employees' Retirement System v. Henderson, 867 So.2d 262, 186 Ed. Law Rep. 999, Miss.App., Nov 18, 2003.
Background: Former school district employee appealed denial of disability benefits by the Public Employees' Retirement System (PERS). The Circuit Court, Hinds County, Tomie T. Green, J., reversed. PERS appealed. 

Holding: The en banc Court of Appeals, Myers, J., held that evidence supported the PERS decision.

Reversed and rendered.
· A reviewing court shall let the decision of an administrative agency stand unless the agency's decision (1) was not supported by substantial evidence, (2) was arbitrary and capricious, (3) was beyond the power of the agency to make, or (4) violated some statutory or constitutional right of the complaining party.

Spencer v. Tyson Foods, Inc., 869 So.2d 1069, Miss.App., Apr 06, 2004.

Background: Employer appealed from decision of the Workers' Compensation Commission finding that claimant suffered a compensable injury in the course and scope of her employment and granting disability benefits. 

Holding: The Circuit Court, Hinds County, W. Swan Yerger, J., reversed Commission's award, and claimant appealed. The Court of Appeals, Griffis, J., held that substantial evidence supported Workers' Compensation Commission's conclusion that claimant's injury met the definition of an accidental injury.

Reversed and rendered.
· An appellate court must defer to an administrative agency's findings of fact if there is even a quantum of credible evidence which supports the agency's decision, and this highly deferential standard of review essentially means that appellate court and the circuit courts will not overturn agency decision unless said decision was arbitrary and capricious.

Montana

Roos v. Kircher Public School Bd. of Trustees, 320 Mont. 128, 86 P.3d 39, 185 Ed. Law Rep. 1059, 2004 MT 48, Mont., Mar 02, 2004.
Background: Nontenure teacher appealed decision of State Superintendent of Public Instruction that reversed county superintendent's denial of school district's motion to dismiss in teacher's appeal of district's decision not to renew teacher's contract. The District Court, Sixteenth Judicial District, County of Custer, Joe L. Hegel, J., affirmed State Superintendent's decision. Teacher appealed. 

Holding: The Supreme Court, Jim Regnier, J., held that county superintendent did not have jurisdiction to hear appeal.

Affirmed.
· Agency's conclusion of law will be upheld by a district court if the agency's interpretation of the law is correct.
· Supreme Court employs same standards used by district court in reviewing agency's decision when reviewing district court's decision, and Supreme Court must accordingly determine whether an agency's findings of fact are clearly erroneous and whether its conclusions of law were correct.

Nebraska

Barnes v. Nebraska Dept. of Correctional Services, 12 Neb.App. 453, 676 N.W.2d 385, Neb.App., Mar 23, 2004.

Background: Inmate sought judicial review of decision of the Department of Correctional Services (DCS) Appeal Board affirming disciplinary committee's decision finding him guilty of violating a DCS rule prohibiting swearing, cursing, or use of abusive language or gestures and imposing seven days of disciplinary segregation. The District Court, Johnson County, Daniel Bryan, Jr., J., reversed decision of the DCS Appeals Board, and DCS appealed. 

Holding: The Court of Appeals, Inbody, J., held that disciplinary committee's denying inmate's request to produce videotape of alleged incident, without finding that videotape was irrelevant or that producing videotape would be unduly hazardous to institutional safety or correctional goals, violated statute and regulation governing disciplinary proceedings.

Affirmed.
· On an appeal under the Administrative Procedure Act, an appellate court reviews the judgment of the district court for errors appearing on the record and will not substitute its factual findings for those of the district court where competent evidence supports those findings.
· When reviewing an order of a district court under the Administrative Procedure Act for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.
· Prison disciplinary hearings are sui generis, governed by neither the evidentiary rules of a civil trial, a criminal trial, nor an administrative hearing; the only limitations are those imposed by due process, a statute, or administrative regulations.

New Jersey

In re Red Bank Charter School, 367 N.J.Super. 462, 843 A.2d 365, 186 Ed. Law Rep. 405, N.J.Super.A.D., Mar 17, 2004.
Background: School board appealed decision of the State Board of Education affirming Commissioner of Education's approval of charter school's renewal and expansion. 

Holdings: The Superior Court, Appellate Division, Lefelt, J.A.D., held that: 

(1) adjudicatory hearing was not required regarding Commissioner's decision on charter school's renewal application; 

(2) Commissioner's decision to approve charter school's renewal and expansion application was proper; but 

(3) Commissioner was required to hold separate hearing to consider allegations that certain of charter school's enrollment practices exacerbated district school's racial/ethnic imbalance.

Affirmed in part, reversed in part, and remanded with directions.
· Renewal process for charter schools does not implicate the strictures of constitutional due process and does not require adjudicative proceedings accompanied by a full panoply of procedural protections.
· In reviewing quasi-legislative decisions, appellate courts do not seek to determine whether sufficient credible evidence is present in the record, but instead consider whether the decision is arbitrary, capricious or unreasonable.
· Reasons for quasi-legislative decisions need not be detailed or formalized, but must be discernible from the record on appeal.
· Classification of a proceeding as non-judicial or legislative and therefore undeserving of a hearing, often begs the question; it is inappropriate to decide whether a party has a right to a hearing solely on the basis of a label attached to the matter at issue.
New York

In re Kennedy, 3 Misc.3d 907, 779 N.Y.S.2d 346, 2004 N.Y. Slip Op. 24105, N.Y.Sur., Apr 06, 2004.
Background: Guardian of disabled person who was under age of sixty-five initiated proceeding to establish a supplemental needs trust solely with social security disability payments. 

Holding: The Surrogate's Court, Nassau County, John B. Riordan, J., held that establishment of such trust was proper.

Application granted.
· Administrative agency's interpretation of statute it is charged with implementing is entitled to varying degrees of judicial deference depending upon extent to which interpretation relies upon special competence agency is presumed to have developed in its administration of statute.

Rosenthal v. City of New York, 2 Misc.3d 451, 773 N.Y.S.2d 505, 2003 N.Y. Slip Op. 23887, N.Y.Sup., Nov 26, 2003.
Background: Unions brought declaratory judgment action against city, seeking determination that welfare recipients performing park work were illegally displacing union personnel, in violation of Welfare Reform Act. The Supreme Court, New York County, Phyllis Gangel-Jacob, J., denied city's motion to dismiss and appeal was taken. The Supreme Court, Appellate Division, 283 A.D.2d 156, 725 N.Y.S.2d 20, converted action to article 78 proceeding. 

Holding: On remand, the Supreme Court, Michael D. Stallman, J., held that city's use of welfare recipients to perform work similar to that of parks department employees did not violate Welfare Reform Act's anti-displacement provisions.

Petition denied and proceeding dismissed.
· In an Article 78 proceeding, judicial review of the acts of an administrative agency is limited to questions expressly identified by statute.

Oklahoma

In re Adoption of D.D.B., 87 P.3d 1112, 2004 OK CIV APP 31, Okla.Civ.App. Div. 2, Mar 09, 2004.
Background: Maternal grandmother and her husband appealed an order of the District Court, McCurtain County, Gary L. Brock, J., dismissing their petition to adopt grandchildren. 

Holding: The Court of Civil Appeals, Tom Colbert, C.J., held that: trial court had jurisdiction to review decision by Department of Human Services (DHS) to refuse to consent to grandmother's adoption petition.

Reversed and remanded.
· Even in the administrative realm of limited appellate procedures, there is always jurisdiction to review a constitutional question, inadequate administrative relief, and threatened or impending irreparable injury.

Rhode Island


Cullen v. Town Council of Town of Lincoln, 850 A.2d 900, R.I., Apr 12, 2004.

Background: Landowners brought action for writ of certiorari to protest town council's decision to deny application to tie into town's sewer system. 

Holdings: The Supreme Court, Williams, C.J., held that: 

(1) council's decision lacked sufficient factual findings and legal conclusions for review, and 

(2) landowners did not demonstrate that pumping station route was only practical option for tying into sewer system.

Vacated and remanded.
· If a tribunal fails to disclose the basic findings upon which its ultimate findings are premised, the Supreme Court will neither search the record for supporting evidence nor will it decide for itself what is proper in the circumstances.
· Because of the clear preference for following the prescribed application process, a party seeking to bypass the permitting procedure and obtain judicial review of a permit denial bears the burden of establishing the futility of applying for a permit or obtaining a final agency decision on the permit application, and any doubt must be resolved against that party.
· Although futility can excuse a plaintiff's eschewal of a permit application, and thus allow a plaintiff to seek judicial review despite the lack of a final agency decision on a permit application, the mere possibility, or even the probability, that the responsible agency may deny the permit should not be enough to trigger the excuse.
· To come within the futility exception to the requirement that an individual obtain an agency's final decision before seeking judicial review, a sort of inevitability is required; the prospect of refusal of a permit must be certain or nearly so.
· The filing of one meaningful application for administrative relief will ordinarily be a necessary, but not necessarily sufficient, precondition for invoking the futility exception to the requirement that an individual obtain an agency's final decision before seeking judicial review.
South Carolina

Marlboro Park Hosp. v. South Carolina Dept. of Health and Environmental Control, 358 S.C. 573, 595 S.E.2d 851, S.C.App., Mar 30, 2004.

Background: Two hospitals sought judicial review of decision of Department of Health and Environmental Control Board (DHEC) granting certificate of need for outpatient surgical clinic and reversing ALJ's decision. The Circuit Court, Richland County, Kenneth G. Goode, J., affirmed, and hospitals appealed. 

Holdings: The Court of Appeals, Kittredge, J., held that:: 

(1) DHEC Board was required to apply substantial-evidence standard, not de novo standard; 

(2) ALJ could consider evidence not presented at staff review hearing; and 

(3) evidence supported ALJ's finding that certificate of need should be denied, as being in conflict with State Health Plan.

Reversed and remanded.
· A "trial de novo" of an administrative case is one in which the whole case is tried as if no trial whatsoever had been had in the first instance.
· When reviewing a contested permitting case on appeal, the ALJ, as the fact-finder, must make sufficiently detailed findings supporting the denial or grant of a permit application; detailed findings enable an appellate court to determine whether such findings are supported by the evidence.

South Dakota

Hill City Educ. Ass'n v. Hill City School Dist. 51-2, 678 N.W.2d 817, 175 L.R.R.M. (BNA) 2184, 187 Ed. Law Rep. 287, 2004 SD 47, S.D., Apr 07, 2004.
Background: Education association appealed Department of Labor decision denying grievance over school district's termination of health benefits for non-returning employees. The Circuit Court, Seventh Judicial Circuit, Pennington County, John J. Delaney, Sr., J., reversed. District appealed. 

Holding: The Supreme Court, Konenkamp, J., held that non-returning teachers who fulfilled their contractual obligations were entitled to health and dental benefits for entire term of negotiated agreement.

Affirmed.
· With questions of law, review of an agency's decision is de novo.

Texas

City of San Marcos v. Texas Com'n on Environmental Quality, 128 S.W.3d 264, Tex.App.-Austin, Jan 08, 2004.

Background: Downstream property owners and city both sought review of Commission on Environmental Quality's acceptance, subject to limiting conditions, of administrative law judge's (ALJ) proposal to grant city permit to convey discharged wastewater effluent in river and to divert water from river at point three miles downstream from discharge point. The 200th Judicial District Court, Travis County, Paul Davis, J., affirmed Commission's orders. Property owners and city appealed. 

Holding: On overruling of rehearing en banc, the Court of Appeals, W. Kenneth Law, C.J., held that city's water rights to effluent were abandoned when city discharged effluent into river, and thus city did not have right to later divert water.

Reversed and rendered.
· The orders of an administrative agency are deemed to be prima facie valid and subject to review under the substantial evidence rule.

Gutierrez v. Laredo Independent School Dist., 139 S.W.3d 363, 190 Ed. Law Rep. 1077, Tex.App.-San Antonio, May 12, 2004.

Background: Former assistant superintendent brought action against school district for breach of employment contract, declaratory relief, and equitable estoppel. The 341st Judicial District Court, Webb County, Elma T. Salinas Ender, J., granted school district's motion for summary judgment. Assistant superintendent appealed. 

Holdings: On denial of rehearing, the Court of Appeals, Alma L. López, C.J., held that: 

(1) assistant superintendent's allegations fell within jurisdiction of the Commissioner of Education; 

(2) irreparable harm exception to the requirement of exhaustion of administrative remedies did not apply; 

(3) school board did not exceed its statutory authority, and thus assistant superintendent was not excused from obligation to exhaust his administrative remedies; and 

(4) assistant superintendent's claim did not involve pure questions of law, and thus he was not excused from obligation to exhaust his administrative remedies.

Affirmed.
· Exhaustion of administrative remedies is not required where the aggrieved party will suffer irreparable harm.
· An exception to the requirement of pursuing administrative relief is found where the claims are for a violation of constitutional or federal statutory rights.
· Exhaustion of administrative remedies is not required where the cause of action involves pure questions of law and the facts are undisputed.
· An aggrieved party is not required to exhaust administrative remedies where the administrative agency lacks jurisdiction.
· "Irreparable harm," which would allow an aggrieved party to bypass his administrative remedies, means that an award of damages at a later date will not adequately compensate the aggrieved party.

Williams v. Texas State Bd. of Orthotics & Prosthetics, 150 S.W.3d 563, Tex.App.-Austin, Apr 08, 2004.
Background: Orthotists whose applications for licenses to practice orthotics had been denied brought declaratory judgment action against Board Of Orthotics and Prosthetics, alleging the Board had exceeded its statutory authority in promulgating rules governing the licensing of practicing orthotists and exemptions thereto. The 126th Judicial District, Travis County, Margaret A. Cooper, J., granted summary judgment in favor of Board. Orthotists appealed. 

Holding: The Court of Appeals, Bea Ann Smith, J., held that Board exceeded its statutory authority in promulgating licensure exemptions that were at odds with legislative intent.

Reversed.
· "Grandfather exemptions" affording professionals opportunity to continue their profession under their former methods without having to conform to a new statutory licensing requirement are granted upon the presumption that those already practicing their profession were lawfully and satisfactorily performing their services on the date the regulatory act became effective.
· An administrative agency's rules may be held invalid despite the agency's attempt to perform its statutory duties.
· An agency rule is invalid if (1) the agency had no statutory authority to promulgate it; (2) it was not promulgated pursuant to proper procedure; or (3) it is unconstitutional.
· In deciding whether an administrative agency has exceeded its rulemaking powers, the determinative factor is whether the rule's provisions are in harmony with the general objectives of the statute.
· In determining whether an administrative rule is in harmony with an act's general objectives, courts look to all applicable provisions of that act, rather than only one particular section.
Wisconsin

Wisconsin Citizens Concerned for Cranes and Doves v. Wisconsin Dept. of Natural Resources, 270 Wis.2d 318, 677 N.W.2d 612, 2004 WI 40, Wis., Apr 06, 2004.
Background: Citizens group brought action against state Department of Natural Resources (DNR), seeking declaration that rule establishing an open hunting season on mourning doves was invalid. The Circuit Court, Dane County, Daniel R. Moeser, J., granted injunctive and declaratory relief, and Department appealed. The Court of Appeals, 2003 WI App 76, 263 Wis.2d 370, 661 N.W.2d 858, reversed. Citizens group sought review. 

Holdings: The Supreme Court, Jon P. Wilcox, J., held that: 

(1) citizens group did not have any burden to convince Supreme Court that administrative rule was invalid; 

(2) Supreme Court did not owe any deference to DNR's interpretation of statute allowing DNR to promulgate rules for seasons to hunt game; 

(3) mourning doves were "game," for purposes of statute defining game as "all varieties of wild mammals or birds," and thus DNR had express statutory authority to adopt rule establishing an open hunting season on mourning doves; 

(4) statute authorizing DNR to establish limitations relating to taking of nongame species implicitly empowered DNR to set open seasons for nongame species; and 

(5) "Right to Hunt" amendment does not impose any limitation upon power of state or DNR to regulate hunting, other than that any restrictions on hunting must be reasonable.

Decision of Court of Appeals affirmed.
· Administrative rules enacted pursuant to statutory rulemaking authority have the force and effect of law.
· Nature and scope of an agency's powers are issues of statutory interpretation.
· Unlike factual questions or questions where legal issues are intertwined with factual determinations, neither party bears any burden when issue before Supreme Court is whether an administrative agency exceeded the scope of its powers in promulgating a rule.
· Like statutes enacted by the legislature, regulations adopted by administrative agencies carry a heavy presumption of constitutionality, and the challenger has the burden of proving unconstitutionality beyond a reasonable doubt.
· Supreme Court does not defer to agency's interpretations on questions concerning scope of agency's power.
· Supreme Court need not defer to the interpretations of the Circuit Court or Court of Appeals regarding questions concerning scope of administrative agency's power.
· In determining whether an administrative agency exceeded the scope of its authority in promulgating a rule, Supreme Court must examine the enabling statute to ascertain whether the statute grants express or implied authorization for the rule.
· Because the legislature creates administrative agencies as part of the executive branch, such agencies have only those powers which are expressly conferred or which are necessarily implied by the statutes under which they operate.
· Administrative agency's enabling statute is to be strictly construed when determining whether agency exceeded scope of its authority.
· Supreme Court resolves any reasonable doubt pertaining to administrative agency's implied powers against agency.
· Wisconsin has adopted the "elemental" approach to determining the validity of an administrative rule, comparing the elements of the rule to the elements of the enabling statute, such that the statute need not supply every detail of the rule.
· If the administrative rule matches the elements contained in the enabling statute, then the statute expressly authorizes the rule.
· If an administrative rule conflicts with an unambiguous statute or a clear expression of legislative intent, the rule is invalid.

