Arkansas

Pine Bluff for Safe Disposal v. Arkansas Pollution Control and Ecology Com'n, 354 Ark. 563, 127 S.W.3d 509, Ark., Oct 30, 2003.
Background: Plaintiffs, various non-profit organizations, challenged Department of Environmental Quality's and Pollution Control and Ecology Commission's (Commission's) issuance of permits allowing army to operate chemical weapons incinerator via third-party request for Commission review. The Administrative Hearing Officer (AHO) affirmed issuance of permits. Plaintiffs sought review from Commission. The Commission adopted AHO's decision. Plaintiffs sought judicial review. The Circuit Court, Jefferson County, Fred D. Davis III, J., upheld Commission's decision. Plaintiffs appealed. 

Holdings: The Supreme Court, Donald L. Corbin, J. held that: 

(1) evidence was sufficient that Commission properly considered public health and environmental risks from exposure to dioxin, mercury, and products of incomplete combustion (PICs); 

(2) Commission acted within its discretion in affirming issuance of air and hazardous-waste permits; 

(3) Commission properly dismissed plaintiff's environmental justice claim; and 

(4) Commission acted within its discretion in dismissing certain claims on ground that claims were not raised in plaintiff's request for review.

Affirmed.

· When reviewing administrative decisions, Supreme Court upholds such decisions if they are supported by substantial evidence and are not arbitrary, capricious, or characterized by an abuse of discretion.
· The appellate court's review of administrative decisions is directed not toward the circuit court, but toward the decision of the agency, because administrative agencies are better equipped by specialization, insight through experience, and more flexible procedures than courts, to determine and analyze legal issues affecting their agencies.
· In determining whether administrative decision is supported by substantial evidence, appellate court reviews the record to ascertain if the decision is supported by relevant evidence that a reasonable mind might accept as adequate to support a conclusion; in doing so, appellate court gives the evidence its strongest probative force in favor of the administrative agency.
· In determining whether administrative decision is supported by substantial evidence, question for appellate court is not whether the testimony would have supported a contrary finding, but whether it supports the finding that was made.
· Expert testimony qualifies as substantial evidence on administrative review unless it is shown that the expert opinion is without a reasonable basis.
· As true for any other factfinder, it is the prerogative of the administrative agency to believe or disbelieve any witness and to decide what weight to accord the evidence.
· For purposes of appellate review of administrative decision, requirement that the agency's decision not be arbitrary or capricious is less demanding than the requirement that it be supported by substantial evidence; to be invalid as "arbitrary or capricious" requires that the agency's decision lacks a rational basis or relies on a finding of fact based on an erroneous view of the law.
· For purposes of appellate review of administrative decision, where the agency's decision is supported by substantial evidence, it automatically follows that it cannot be classified as unreasonable or arbitrary.
· Interpretation given a statute by the agency charged with its execution is highly persuasive.
Colorado


Droste v. Board of County Com'rs of County of Pitkin, 85 P.3d 585, Colo.App., Aug 28, 2003.

Landowners brought action against county, alleging county did not have authority to deny their applications to build a single family residence, that applicable law had been misapplied, and that county's action constituted an inverse condemnation. The Pitkin County District Court, T. Peter Craven, J., denied landowners partial summary judgment, and certified the partial judgment as final. Landowners appealed. The Court of Appeals, Hume, J., held that: (1) county had authority under the Local Government Land Use Control Enabling Act to deny applications, and (2) issue of whether county code provision purporting to vest in county board authority to make taking determinations was unconstitutional was not ripe for appellate consideration.
Affirmed.
· In an appeal of a decision by a governmental body exercising judicial or quasi-judicial function, appellate courts review the decision of a governmental body rather than the trial court's finding.
· In determining whether the agency abused its discretion, courts may consider whether the agency misinterpreted or misapplied the applicable law.
· A court may reverse an administrative agency's decision if there is no competent evidence to support its decision, that is, only if the ultimate decision of the administrative body is so devoid of evidentiary support that it can only be explained as an arbitrary and capricious exercise of authority.
Widder v. Durango School Dist. No. 9-R, 85 P.3d 518, 185 Ed. Law Rep. 1012, Colo., Feb 23, 2004.
Background: Former middle school custodian filed mandate petition, alleging that his termination by school district, as affirmed by board of education, resulting from his having head-butted a student who was pushing another student, violated statute protecting teachers and other district employees from dismissal for acts taken in good faith and in compliance with district's discipline code. The District Court, La Plata County, conducted de novo review, and granted petition, ordering that custodian be reinstated and awarded back pay. District and board appealed. The Court of Appeals, 60 P.3d 741, vacated trial court's order. Certiorari was granted. 

Holdings: The Supreme Court, Kourlis, J., held that: 

(1) district's termination decision was quasi-judicial, and thus was subject to deferential, abuse of discretion standard of judicial review, and 

(2) record of termination hearing was insufficient for meaningful judicial review.

Affirmed in part, reversed in part, and remanded.

· Government agencies have broad discretion in the discharge of employees who are terminable at will, and may dismiss such employees without cause; absent a violation of constitutional rights, judicial review is not available to second-guess the firing of an employee who is terminable at will.
· Absent statutory or contractual requirements, at will public employees are not entitled to notice or a hearing when facing dismissal.
· For purposes of judicial review of administrative proceedings, "abuse of discretion" means that the decision under review is not reasonably supported by any competent evidence in the record, i.e., that the ultimate decision of the administrative body is so devoid of evidentiary support that it can only be explained as an arbitrary and capricious exercise of authority.
· It is the nature of the decision rendered by a governmental body, and not the existence of a legislative scheme mandating notice and a hearing, that is the predominant consideration in determining whether the governmental body has exercised a quasi-judicial function in rendering its decision.
· "Quasi-judicial" administrative decision making, as its name connotes, bears similarities to the adjudicatory function performed by courts.
Connecticut


Dontigney v. Brown, 82 Conn.App. 11, 842 A.2d 597, Conn.App., Mar 16, 2004.

Background: Alleged member of Indian tribe brought action against tribe members, asserting that alleged member was in fact a member of tribe. The Superior Court, Judicial District of New Haven, Blue, J., granted defendant's motion to dismiss. Alleged member appealed. 

Holdings: The Appellate Court, DiPentima, J., held that: 

(1) alleged member's failure to comply with statute governing tribal membership disputes resulted in trial court lacking subject-matter jurisdiction, and 

(2) alleged member's claims against tribe for damages were barred by doctrine of sovereign immunity.

Affirmed.
· Doctrine of primary jurisdiction applies where a plaintiff, in the absence of pending administrative proceedings, invokes the original jurisdiction of a court to decide the merits of a controversy.

D.C.
Burge v. District of Columbia Dept. of Employment Services, 842 A.2d 661, D.C., Feb 19, 2004.

Background: Workers' compensation claimant, a professional basketball player, sought judicial review of Department of Employment Services' (DOES) decision affirming the administrative law judge's (ALJ) compensation order denying lost-wage benefits. 

Holding: The Court of Appeals, Terry, J., held that claimant voluntarily left her basketball career for reasons unrelated to her injury, and thus, she was not entitled to lost-wage benefits.

Affirmed.

· The reviewing court will not disturb an agency decision if it rationally flows from the factual findings on which it is based and if those findings are supported by substantial evidence.
· The mere existence of substantial evidence contrary to the agency's factual findings does not allow the reviewing court to substitute its judgment for that of the agency.

Kralick v. District of Columbia Dept. of Employment Services, 842 A.2d 705, D.C., Feb 26, 2004.

Background: Employee of District of Columbia sought review of decision of Director of Department of Employment Services (DOES) that affirmed decision terminating temporary total disability benefits paid to employee under the Comprehensive Merit Personnel Act. 

Holdings: The Court of Appeals, Washington, J., held that: 

(1) rejection by hearing officer and Director of testimony of employee's treating physician was based on incorrect factual premise that treating physician's opinion was not most recent opinion, and 

(2) treating physician preference, applied in workers' compensation cases, is applicable to disability benefits cases brought by public employees under CMPA.

Reversed and remanded.
· Court of Appeals applies three-part test when reviewing administrative decision under substantial evidence standard: (1) decision must state findings of fact on each material, contested factual issue; (2) those findings must be based on substantial evidence; and (3) conclusions of law must follow rationally from findings.
· Administrative order can only be sustained on grounds relied on by agency; Court of Appeals cannot substitute its judgment for that of agency.

Florida

Diagnostic Services of South Florida v. State Farm Mut. Auto. Ins. Co., 877 So.2d 1, 29 Fla. L. Weekly D783, Fla.App. 3 Dist., Mar 31, 2004.

Background: Portable diagnostic testing company brought actions against patients' automobile insurer to recover personal injury protection (PIP) benefits. The Circuit Court, Miami-Dade County, Shelley J. Kravitz and Caryn C. Schwartz, JJ., issued conflicting decisions in two cases. Company and insurer appealed. 

Holding: The District Court of Appeal, Cope, J., held that the company was not a "clinic," was not required to register with the Department of Health, and, thus, was entitled to payment as assignee.

Affirmed in part, reversed in part, and remanded.
· A court need not defer to an agency's construction if the language of the statute is clear and therefore not subject to construction.
· Where the administrative ruling or policy is contrary to the plain and unequivocal language of statute being interpreted, the ruling or policy is clearly erroneous.

Office of Fire Code Official of Collier County Fire Control and Rescue Districts v. Florida Dept. of Financial Services, 869 So.2d 1233, 29 Fla. L. Weekly D795, Fla.App. 2 Dist., Mar 31, 2004.
Background: Office of Fire Code Official appealed from order of the Department of Financial Services (DFS), dismissing a petition for declaratory statement concerning firesafety inspection requirements for new educational facilities. 

Holding: The District Court of Appeal, Canady, J., held that DFS had authority to establish firesafety standards for new educational facilities pursuant to Florida Fire Prevention Code.

Reversed.
· An administrative agency is afforded wide discretion in the interpretation of a statute which it is given the power and duty to administer, and agency's interpretation of such a statute will not be overturned on appeal unless it is clearly erroneous.
· Deferential standard of review applied by reviewing courts to administrative agencies requires that the District Court of Appeal uphold an agency's statutory interpretation if it is within the range of possible and reasonable interpretations; standard does not require that the District Court of Appeal defer to an implausible and unreasonable statutory interpretation adopted by an administrative agency.

Illinois

Calvary Baptist Church of Tilton v. Department of Revenue of State of Ill., 349 Ill.App.3d 325, 812 N.E.2d 1, 285 Ill.Dec. 412, Ill.App. 4 Dist., Mar 30, 2004.


Background: Church appealed decision of the Director of the Department of Revenue denying its application for a religious-use tax exemption for its property, which contained a building with meeting room, kitchen, and bathroom, a storage shed, a miniature golf course, a sand volleyball court, playground equipment, and pavilion. The Circuit Court, Vermilion County, Gordon R. Stipp, J., affirmed. Church appealed. 

Holding: The Appellate Court, Myerscough, J., held that property was used primarily for religious purposes and thus had tax-exempt status.

Reversed.
· On appeal from the circuit court's order affirming a final administrative decision, the Appellate Court reviews the administrative agency's decision and not the circuit court's determination.
· If resolution of the case requires determining the legal effect of a given set of facts, the agency's determination should be affirmed unless clearly erroneous.

Kentucky


Centre College v. Trzop, 127 S.W.3d 562, 185 Ed. Law Rep. 1074, Ky., Dec 18, 2003.
Background: Private college student who was dismissed for possession of a deadly weapon brought action against college alleging violation of his due process rights. The Circuit Court, Boyle County, entered summary judgment in favor of college, and student appealed. The Court of Appeals reversed, and college appealed. 

Holdings: The Supreme Court, Graves, J., held that: 

(1) regulations purportedly imposing due process rights on private colleges were unwarranted extensions of their enabling act; 

(2) college was not required to afford dismissed student same due process as if it were a public school; 

(3) college did not violate contract with student; and 

(4) student's admitted violation of college's weapons policy justified his immediate dismissal.

Reversed.

· Administrative regulations have the force and effect of law when they have been duly promulgated and are consistent with the enabling legislation.
Maryland

Patrick v. Secretary, Dept. of Public Safety and Correctional Services, 156 Md.App. 423, 847 A.2d 450, Md.App., Apr 02, 2004.
Background: Inmate sought judicial review of decision of Secretary for Department of Corrections affirming proposed order of administrative law judge (ALJ) that denied inmate's request for transfer back to lower level security prison from super maximum security facility. The Circuit Court, Baltimore City, John C. Themelis, J., affirmed Secretary's order, and inmate appealed. 

Holdings: The Court of Special Appeals, Barbera, J., held that: 

(1) conditions at super maximum facility did not implicate protected liberty interest; 

(2) minimum two- to three-year detention at super maximum facility, by itself, did not implicate protected liberty interest; 

(3) finding by disciplinary hearing officer that inmate was not guilty of infraction that precipitated transfer to super maximum facility was not binding on Assistant Commissioner in considering inmate's request to transfer; and 

(4) Commissioner's refusal to grant inmate's request to transfer back to lower level security prison was not arbitrary and capricious.

Affirmed.

· A party is bound by the theory the party pursues before the administrative body, and the failure to present an argument precludes it from being heard by the reviewing court.
· A reviewing court is restricted to the record made before the administrative agency, and is confined to deciding whether, based upon the record, a reasoning mind reasonably could have reached the factual conclusion reached by the agency.
· A transfer of a prisoner from one institution to another does not implicate a liberty interest in the absence of a state statute or regulation that creates such an interest.
· Unpleasant, even deplorable, prison conditions do not automatically trigger a protected liberty interest under the due process clause.
· A court reviewing a decision of an administrative agency generally is limited to determining whether there was substantial evidence on the record as a whole to support the agency's findings of fact and whether the agency's conclusions of law were correct.
Massachusetts
Com. v. Blair, 60 Mass.App.Ct. 741, 805 N.E.2d 1011, Mass.App.Ct., Apr 02, 2004.

Background: Commonwealth brought action against owners of waterfront property, claiming they had violated Watershed Protection Act by altering beach and lawn. Property owners answered and counterclaimed, asserting that alteration was exempt, action was barred by laches, and Act and regulations were unconstitutional. On cross motions for summary judgment, the Superior Court Department, Suffolk County, Charles F. Barrett, J., entered judgment for Commonwealth. Property owners appealed. 

Holdings: The Appeals Court, Mills, J., held that: 

(1) regulatory takings claim was not ripe due to failure to apply for variance from Act's requirements; 

(2) constitutional article granting Commonwealth the authority to take land in furtherance of the people's right to a clean environment did not prevent Commonwealth from protecting land through regulation; and 

(3) doctrine of laches did not bar enforcement action.

Affirmed as modified.
· A "categorical taking" may occur when a statute or regulation deprives a landowner of all economically beneficial use of her property.
Michigan


Bruley v. City of Birmingham, 259 Mich.App. 619, 675 N.W.2d 910, Mich.App., Dec 09, 2003.

Background: Property owner brought action against city, alleging that city's passage of an ordinance designating property as a historic district constituted a denial of due process, a taking without compensation, an equal protection violation, a violation of substantive due process. The Oakland Circuit Court, John James McDonald, J., granted city summary judgment. Owner appealed. 

Holdings: The Court of Appeals held that: 

(1) owner was not required to exhaust administrative remedies before asserting facial challenge of ordinance; 

(2) owner was not required to wait until a final administrative action before challenging constitutionality of ordinance; 

(3) owner was not precluded from bringing both state and federal constitutional claims in state court action; and 

(4) under the Local Historic District Act (LHDA), city was not required to appoint historic district study committee through an ordinance.

Affirmed in part, reversed in part, and remanded.
· The question whether administrative remedies must be exhausted is conceptually distinct from the question whether an administrative action must be final before it is judicially reviewable; while the policies underlying the two concepts often overlap, the finality requirement is concerned with whether the initial decisionmaker has arrived at a definitive position on the issue that inflicts an actual, concrete injury, while the exhaustion requirement generally refers to administrative and judicial procedures by which an injured party may seek review of an adverse decision and obtain a remedy if the decision is found to be unlawful or otherwise inappropriate.
· Finality of an administrative action is not required for facial challenges because such challenges attack the very existence or enactment of an ordinance.

Minnesota


Moreno v. City of Minneapolis, 676 N.W.2d 1, Minn.App., Mar 09, 2004.

Background: Art museum applied for amendment to its planned unit development (PUD) to add a new wing to museum. The city planning commission approved application. Neighbors appealed. The city council denied appeal and approved application. Neighbors appealed seeking declaratory and injunctive relief. Museum intervened and cross-claimed against city. The Hennepin County District Court, E. Anne McKinsey, J., granted city's motion for summary judgment, but denied museum's cross-claim. Neighbors appealed. Museum filed notice of review and direct appeal. 

Holdings: The Court of Appeals, Hudson, J., held that: 

(1) because city council did not act on appeal within initial 60 day period after submission, application was deemed approved, and 

(2) statutorily-compelled approval of application was not arbitrary, capricious, or an error of law.

Affirmed as modified.

· On appeal from a quasi-judicial decision of a governmental body, appellants can challenge the decision on the grounds that it was arbitrary, oppressive, unreasonable, and fraudulent, under an erroneous theory of law or without evidentiary support.

Missouri


Stith v. Lakin, 129 S.W.3d 912, Mo.App. S.D., Mar 30, 2004.

Background: Director of Department of Insurance (DI) initiated disciplinary proceedings against licensee holding insurance broker and agent licenses, predicated on licensee's loan transactions with client and, pursuant to administrative hearing commission's (AHC's) and DI hearing officer's findings of fact and conclusions of law revoked his licenses based on lack of trustworthiness. Licensee appealed. The Circuit Court, Greene County, Don E. Burrell, Jr., J., affirmed the findings of AHC. Licensee appealed. 

Holdings: The Court of Appeals, Robert S. Barney, P.J., held that: 

(1) evidence was sufficient to warrant revocation; 

(2) statement in revocation order to the effect that director had read portions of record cited by parties was sufficient to satisfy record familiarization requirements under administrative procedure act; and 

(3) director acted within his discretion in choosing to revoke licenses, rather than issuing suspension or reprimand.

Affirmed.
· On appeal from a circuit court's review of an administrative decision, appellate court reviews the decision of the administrative hearing commission (AHC), not the decision of the court.
· On appeal from a circuit court's review of an administrative decision, the decision of the administrative hearing commission (AHC) will be upheld unless its determination is: unsupported by competent and substantial evidence; arbitrary, capricious or unreasonable; an abuse of discretion; or unauthorized by the law.
· When reviewing decision of the administrative hearing commission (AHC), appellate court may not determine the weight of the evidence or substitute its discretion for that of the administrative body.
· On appeal from a circuit court's review of an administrative decision, while appellate courts defer to administrative hearing commission (AHC) on factual matters, questions of law are subject to independent review; appellate courts examine the record in the light most favorable to the AHC's findings, but they will not infer findings from the final decision.
· There is a presumption that administrative decisions are made in compliance with applicable statutes.

Teague v. Missouri Gaming Com'n, 127 S.W.3d 679, Mo.App. W.D., Dec 30, 2003.

Background: Petitioner applied for a Level One Occupational License and the Gaming Commission denied his application and suspended his Level Two Occupational License for 30 days due to petitioner's failure to disclose two prior arrests on his applications. Petitioner appealed. 

Holdings: The Court of Appeals, Robert G. Ulrich, J., held that: 

(1) substantial evidence supported the Gaming Commission's finding that petitioner failed to disclose his arrests for possession of drug paraphernalia and spousal abuse on his application for a Level One license; 

(2) the Gaming Commission's denial of petitioner's application for a Level One license, based on petitioner's failure to disclose a possession of drug paraphernalia charge and a spousal abuse charge on his license application, was not an abuse of discretion; and 

(3) the Gaming Commission's decision to suspend petitioner's Level Two license due to petitioner's failure to disclose two prior arrests on his Level One license application was not an abuse of discretion.

Affirmed.
· The same principles of construction are used in interpreting regulations as in interpreting statutes.
· For the purpose of construction, in the absence of a definition in the regulation, the words will be given their plain and ordinary meaning as derived from a dictionary.
· As a rule, an administrative agency may not promulgate a regulation that is broader than the authorizing statute.

Montana

Ostergren v. Department of Revenue, 319 Mont. 405, 85 P.3d 738, 2004 MT 30, Mont., Feb 17, 2004.
Background: Landfill owner appealed State Tax Appeal Board (STAB) order which set valuations of landfill for two tax years at amounts lower than those set by Department of Revenue. The District Court of the First Judicial District, Lewis and Clark County, Jeffrey M. Sherlock, J., affirmed the order and denied landfill owner's motion for costs and fees. Landfill owner appealed. 

Holdings: The Supreme Court, Jim Reginer, J., held that: 

(1) landfill's Value Before Appraisal (VBR) for specific tax year was not properly before STAB, and thus District Court could not address issue on judicial review; 

(2) Department of Revenue did not treat landfill differently and unequally from another landfill when assessing tax liability; and 

(3) claim that landfill should have been assessed at certain figure was not frivolous or bad faith claim entitling landfill owner to attorney's fees and costs as sanction.

Affirmed.

· A district court's review function of an agency determination is limited to determining whether the agency's findings of fact were clearly erroneous and whether the agency correctly interpreted the law.
· Parties must raise issues and present and develop evidence at the agency level; a district court has no authority to address new evidence on judicial review of agency determinations.
New York

Bankers Trust Corp., v. New York City Dept. of Finance,  N.Y.3d 315, 805 N.E.2d 92, 773 N.Y.S.2d 1, 2003 N.Y. Slip Op. 18876, N.Y., Nov 25, 2003.

Background: Taxpayer, a bank holding company, brought declaratory judgment action challenging city's denial of its banking corporation tax refund claim. The Supreme Court, New York County, Marcy Friedman, J., granted taxpayer's motion for summary judgment, and city appealed. The Supreme Court, Appellate Division, 301 A.D.2d 321, 750 N.Y.S.2d 29, reversed, and taxpayer appealed. 

Holding: The Court of Appeals, Smith, J., held that city administrative code provision making appeal to tax appeals tribunal the exclusive remedy of taxpayer challenging its tax liability applied to taxpayer's action.

Affirmed as modified.

· Where the statute at issue in a dispute does not provide how judicial review may be obtained, resort must be made to the judicially-created rule that administrative remedies must be exhausted.
· The judicial doctrine of exhaustion of remedies is subject to exceptions not available when the statute has an exclusive remedy provision; exceptions include when exhaustion of administrative remedies would be futile or would cause irreparable harm.
· Courts lack the discretion to rely on exceptions to doctrine of exhaustion of administrative remedies, such as when exhaustion would be futile or would cause irreparable harm, where the Legislature itself has specifically delineated the exclusive steps a party must undertake in order to seek judicial relief.

Grimm v. State of New York Div. of Housing and Community Renewal, 4 A.D.3d 295, 773 N.Y.S.2d 17, 2004 N.Y. Slip Op. 01241, N.Y.A.D. 1 Dept., Feb 26, 2004.

Background: Tenant in rent stabilized apartment brought article 78 proceeding challenging order of the Division of Housing and Community Renewal (DHCR) holding building's prior owner solely responsible for rent overcharges. The Supreme Court, New York County, Marcy Friedman, J., granted petition, and DHCR appealed. 

Holding: The Supreme Court, Appellate Division, held that DHCR's conclusion that adequate rental records were unavailable at judicial sale of building, so as to exempt judicial sale purchaser from liability for rent overcharges, was not irrational or unreasonable.

Reversed; petition denied.

· In those cases where the interpretation of a statute involves a specialized knowledge and understanding of underlying operational practices or entails an evaluation of factual data and inferences to be drawn therefrom, the courts should defer to the administrative agency's interpretation unless irrational and unreasonable.

Stone Landing Corp. v. Board of Appeals of Village of Amityville, 5 A.D.3d 496, 773 N.Y.S.2d 103, 2004 N.Y. Slip Op. 01595, N.Y.A.D. 2 Dept., Mar 08, 2004.
Background: Applicants for area variances and special exception permit brought article 78 proceeding to review a determination of village board of appeals which denied their applications. The Supreme Court, Suffolk County, Emerson, J., denied the petition and dismissed the proceeding. Applicants appealed. 

Holding: The Supreme Court, Appellate Division, held that consideration of applicants' practical difficulties and financial hardship was inappropriate when deciding whether to grant applications for special exception permit and area variance.

Reversed and remitted.

· Judicial review of an administrative determination is limited to the grounds invoked by the agency in making its decision.
· Where the grounds relied upon by an agency in making a decision are inadequate or improper, a reviewing court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis.

Wunderlich v. Hampton Design and Const. Group, Inc., 5 A.D.3d 158, 773 N.Y.S.2d 54, 2004 N.Y. Slip Op. 01491, N.Y.A.D. 1 Dept., Mar 09, 2004.

Background: Homeowner brought suit against home improvement contractor for negligence, breach of contract and unjust enrichment. The Supreme Court, New York County, Louise Gruner Gans, J., granted defendant's motion for partial summary judgment, and plaintiff appealed. 

Holding: The Supreme Court, Appellate Division, held that prior determination of town licensing review board that contractor did not act with "willfulness" in failing to perform or deviating from terms of contract did not collaterally estop homeowner from asserting his claims.

Reversed.
· Administrative determinations can be given preclusive effect under the doctrine of collateral estoppel, provided that the procedures used in the administrative tribunal are substantially similar to those used in a court of law, the issue raised in the subsequent court action was necessarily decided in the prior administrative proceeding, and the party against whom collateral estoppel is invoked had a full and fair opportunity to litigate the matter in the prior proceeding.
· Prior determination of town licensing review board that home improvement contractor did not act with "willfulness" in failing to perform or in deviating from terms of contract did not collaterally estop homeowner from asserting claims for negligence, breach of contract and unjust enrichment, as willfulness was not an element of any of the claims; moreover, there was no specified burden of proof for board's determinations, and thus its proceedings could not be deemed substantially similar to those used in a court of law.

North Carolina

Watkins v. North Carolina State Bd. of Dental Examiners, 358 N.C. 190, 593 S.E.2d 764, N.C., Apr 02, 2004.

Background: Three patients filed formal complaints against dentist. The Board of Dental Examiners found that dentist failed to comply with the applicable standards of care in his treatment of patients and suspended dentist's license for six months. Dentist appealed. The Superior Court, Wake County, David Q. LaBarre, J., reversed and remanded. The Court of Appeals, 157 N.C.App. 367, 579 S.E.2d 510, affirmed. The Board of Dental Examiners appealed. 

Holdings: The Supreme Court, Martin, J., held that: 

(1) Board of Dental Examiners was authorized to determine the appropriate standard of care for dentist's treatment of patient; 

(2) substantial evidence supported the Board of Dental Examiners finding that dentist's failure to establish and follow a treatment plan that addressed patient's orthodontic needs in a timely manner breached the requisite standard of care; and 

(3) substantial evidence supported the Board of Dental Examiners finding that dentist's refusal to treat patient due to patient's nonpayment for orthodontic treatment constituted negligence in the practice of dentistry.

Reversed and remanded.
· When the issue for review is whether an administrative agency's decision was supported by substantial evidence in view of the entire record, a reviewing court must apply the whole record test.
· A court applying the whole record test may not substitute its judgment for the administrative agency's as between two conflicting views, even though it could reasonably have reached a different result had it reviewed the matter de novo.
· When applying the whole record test a court must examine all the record evidence--that which detracts from the administrative agency's findings and conclusions as well as that which tends to support them--to determine whether there is substantial evidence to justify the agency's decision.
· In cases appealed from an administrative tribunal, it is the responsibility of the administrative body, not a reviewing court, to determine the weight and sufficiency of the evidence and the credibility of the witnesses, to draw inferences from the facts, and to appraise conflicting and circumstantial evidence.
Oregon

Coats-Sellers v. State, ex rel. Dept. of Transp., 192 Or.App. 432, 85 P.3d 881, Or.App., Mar 10, 2004.

Background: Contractor brought breach of highway construction contract action against the Oregon Department of Transportation (ODOT), and the Bureau of Labor and Industries (BOLI) counterclaimed against contractor for prevailing wages due employees. The Circuit Court, Grant County, William D. Cramer, Jr., J., granted contractor's motion for summary judgment and denied such motions of both state agencies. State agencies appealed. The Court of Appeals, 179 Or.App. 433, 39 P.3d 290, affirmed, but the Supreme Court, 336 Or. 60, 77 P.3d 635, vacated and remanded with instructions. 

Holdings: On remand, the Court of Appeals, Haselton, P.J., held that: 

(1) BOLI's interpretation of term "site of work" in federal standard requiring payment of prevailing wage was not subject to deference, and 

(2) contractor's rock quarry was not on "site of work" of highway project for purpose of federal standard.

Affirmed.

· The principle of judicial deference to agency interpretation of its own rules does not extend to agency interpretation of rules not promulgated by that agency.

Pennsylvania


Khan v. State Bd. of Auctioneer Examiners, 577 Pa. 166, 842 A.2d 936, Pa., Feb 20, 2004.
Background: Two auctioneers appealed disciplinary findings of the Bureau of Professional and Occupational Affairs (BPOA), Nos. AU-002842-R & AU-002886- R, and the State Board Of Auctioneer Examiners, Nos. 0398-64-99, 0493-64-99, which imposed a monetary penalty on one auctioneer and revoked the license of other auctioneer for purported conduct each had engaged in other states in violation of the Auctioneer and Auction Licensing Act. On consolidation of auctioneers' appeals, the Commonwealth Court, Nos. 2288 & 2289 C.D. 2000, 785 A.2d 512, affirmed in part, and vacated in part, and remanded. Appeal was allowed. 

Holdings: The Supreme Court, Nos. 68-70 MAP 2002, Newman, J., held that: 

(1) imposition of reciprocal discipline, after auctioneer entered into consent agreement in another state, did not violate procedural due process; 

(2) reciprocal discipline provision of Auctioneer and Auction Licensing Act did not violate substantive due process; but 

(3) Act did not authorize reciprocal discipline after auctioneer entered into consent agreement in another  the disciplinary proceeding without a finding of auctioneer's guilt or fault.

Commonwealth Court affirmed.

· n the absence of bad faith, fraud, capricious action, or abuse of power, reviewing courts will not inquire into the wisdom of an administrative agency's action or into the details or manner of executing agency action.
· Procedural due process is fully applicable to adjudicative hearings involving the right of an individual to pursue a livelihood or profession.
· Although constitutional due process protects an individual's freedom to engage in any legitimate employment or business activity, the state may, in the exercise of its police power, sanction a licensee if the general welfare demands that the public be protected against ignorance, incompetence, or fraud.
Subaru of America, Inc. v. State Bd. of Vehicle Manufacturers, Dealers and Salespersons,

842 A.2d 1003, Pa.Cmwlth., Feb 19, 2004.
Background: Car manufacturer petitioned for review of decision of the State Bureau of Professional and Occupational Affairs, Board of Vehicle Manufacturers, Dealers and Salespersons, No. 2001-60-06435, which prohibited manufacturer from terminating dealership's franchise. 

Holdings: The Commonwealth Court, No. 2664 C.D. 2002, Leavitt, J., held that: 

(1) inclusion of three new vehicle dealers on 17-member Board did not deny car manufacturer fair hearing; 

(2) Board did not abuse discretion in limiting document production to those relevant to the formation and termination of the franchise; 

(3) Board did not abuse discretion in rejecting motion to exclude expert's testimony that manufacturer's sales quota was unreasonably high; 

(4) Board did not abuse discretion in limiting manufacturer in cross-examining dealership's principal regarding financial records of dealership's predecessor; 

(5) evidence was sufficient to support conclusion that termination of dealership's franchise was without just cause; and 

(6) manufacturer's termination of dealership's franchise was unfair and was effected without due regard to dealership's equities.

Affirmed.

· Inclusion of three new vehicle dealers on 17-member State Board of Vehicle Manufacturers, Dealers and Salespersons, as required by statute, did not deny car manufacturer fair hearing in petition to terminate dealership's franchise, despite contention that all new vehicle dealers are biased against manufacturers; there was no contention that three Board members, as individuals, demonstrated a particular animus toward manufacturer, conducted the hearing unfairly, or had any tangible, direct pecuniary interest in the outcome of the hearing.
· A direct pecuniary interest or some other tangible stake in the outcome of a case is a type of bias that requires disqualification of an agency board member hearing a contested action.
· Speculative gain or loss is not enough to show that an adjudicator has an improper interest in the outcome of a case warranting disqualification.
· To show impermissible bias, the interest of the adjudicator in the outcome of the case must be direct, and it must be substantial.
· Impermissible bias requires evidence particular to the adjudicator and particular to the controversy; disqualifying bias cannot simply be inferred from the status of the adjudicator, particularly where that status is required by statute.
· Preconceived views about law or policy are not a basis for disqualification of an adjudicator.
· The Commonwealth Court will not reverse an agency's decision to limit document production except for abuse of discretion, which is demonstrated where the limitation is manifestly unreasonable or shows partiality, prejudice, bias or ill will toward a litigant.
· The scope of cross-examination allowed by an adjudicator should not be set aside absent an abuse of discretion.
· Questions concerning the admission or exclusion of evidence are matters within the lower tribunal's discretion and will not be disturbed absent an abuse of discretion.
South Carolina


Frame v. Resort Services Inc., 357 S.C. 520, 593 S.E.2d 491, S.C.App., Feb 02, 2004.
Background: Employer and workers' compensation insurance carrier sought judicial review of order by Full Workers' Compensation Commission, which adopted order of single commissioner granting claimant benefits for mental injury. The Circuit Court, Beaufort County, Perry M. Buckner, J., adopted order of Full Commission, and employer and insurer appealed. 

Holding: The Court of Appeals, Anderson, J., held that Commission was required to make specific findings regarding extraordinary and unusual circumstances as basis for awarding benefits for mental injury.

Reversed and remanded.

· When an administrative agency acts without first making the proper factual findings required by law, the proper procedure is to remand the case and allow the agency the opportunity to make those findings.
Washington

Kettle Range Conservation Group v. Washington Dept. of Natural Resources, 120 Wash.App. 434, 85 P.3d 894, Wash.App. Div. 2, Dec 23, 2003.
Background: Conservation groups petitioned for judicial review of two decisions by Forest Practices Appeals Board (FPAB) granting partial summary judgment in favor of state Department of Natural Resources (DNR) and affirming DNR's approval of timber company's watershed analysis (WSA) in action challenging DNR's compliance with environmental laws governing proposed timber harvest plan. The Superior Court, Thurston County, Daniel Berschauer, J., affirmed the FPAB. Conservation groups appealed. 

Holdings: The Court of Appeals, Hunt, C.J., held that: 

(1) FPAB did not have jurisdiction to hear claim that DNR failed to comply with federal and state clean water acts; 

(2) substantial evidence supported conclusion that DNR sufficiently considered effects of future forest practices when it approved WSA; 

(3) soil erosion prescriptions and related road plan were not sufficient to meet minimum standards for protection of environment; and 

(4) conservation groups did not constitute prevailing party entitled to attorney fees.

Affirmed in part, reversed in part, and remanded.

· Appellate court stands in same position as superior court when reviewing an administrative decision, and thus applies standard of review directly to same administrative record that superior court reviewed.
· Appellate court reviews administrative agency's factual findings under "substantial evidence" test; evidence is substantial when there is sufficient quantity of evidence to persuade fair-minded person of truth or correctness of order.
· State Administrative Procedure Act (APA) does not expressly authorize summary judgments, but case law has established that agencies may employ summary proceedings.
Wisconsin

Keen v. Dane County Bd. of Supervisors, 269 Wis.2d 488, 676 N.W.2d 154, 2004 WI App 26, Wis.App., Dec 23, 2003.

Background: Local landowners brought certiorari action challenging decision of county board that upheld decision of county zoning and natural resources committee to grant conditional-use permit to operate gravel pit. The Circuit Court, Dane County, Patrick J. Fiedler, J., affirmed. Landowners appealed. 

Holdings: The Court of Appeals, Dykman, J., held that: 

(1) presumption-of-validity doctrine would not be expanded to presume a basic fact that committee considered all required factors; 

(2) committee's determinations constituted findings; 

(3) letter that was written by member of committee and that was submitted in support of application evidenced an impermissibly high risk of bias; and 

(4) lease from member of committee to applicant's agent did not constitute impermissible bias.

Reversed and remanded with directions.
· Court of Appeals hesitates to interfere with administrative determinations and presume they are correct and valid.
· To act in accordance with law, for purposes of certiorari review of administrative decision, a decisionmaker must comport with the common-law concepts of due process and fair play.

Mews v. Wisconsin Dept. of Commerce, 269 Wis.2d 641, 676 N.W.2d 160, 2004 WI App 24, Wis.App., Jan 07, 2004.
Background: Site owner sought judicial review of Department of Commerce (DOC) decision that limited reimbursement for cleanup of petroleum contamination to $500,000 for single occurrence under the Petroleum Environmental Cleanup Fund Act (PECFA). The Circuit Court, Waukesha County, Lee S. Dreyfus, J., sustained administrative ruling that contamination was one, rather than two occurrences eligible for reimbursement. Owner appealed. 

Holdings: The Court of Appeals, Snyder, J., held that: 

(1) substantial evidence supported ruling that contamination was single occurrence; 

(2) DOC was not required to hold interdepartmental coordination meeting; and 

(3) DOC was not estopped from ruling that reimbursement was limited to single occurrence.

Affirmed.

· In an appeal from a circuit court order in an administrative review proceeding, appellate court reviews the agency's decision and not the order of the circuit court.
· Appellate court will not reverse an administrative decision even if it is against the great weight and clear preponderance of the evidence where there is substantial evidence to sustain it.
· Substantial evidence, for the purpose of reviewing an administrative decision, is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· When estoppel is asserted against the government, the party invoking it bears a heavy burden: the evidence must be so clear and distinct that the contrary result would amount to a fraud.
Wyoming

EOG Resources, Inc. v. Department of Revenue, 86 P.3d 1280, 2004 WY 35, Wyo., Mar 31, 2004.

Background: Operator of oil and gas wells sought review of Department of Revenue's treatment of volumetric production payment (VPP) as a sale of gas for severance tax purposes. The Board of Equalization affirmed. Operator appealed. The District Court, Sublette County, D. Terry Rogers, J., certified case to Supreme Court. 

Holdings: The Supreme Court, Golden, J., held that: 

(1) VPP transaction was required to be taxed as an arms length sale, and 

(2) any error in calculation of tax in regards to point of valuation was de minimis.

Order affirmed.
· Considerable deference is accorded to the findings of fact of the agency, and the Supreme Court does not disturb them unless they are contrary to the overwhelming weight of the evidence.
· An agency's conclusions of law can be affirmed only if they are in accord with the law.
· Supreme Court's function is to correct any error that an agency makes in its interpretation or application of the law; in addition, during its judicial review, the Supreme Court will invalidate agency findings or actions made without authority.

