Arkansas

Bostwick v. Alabama Bd. of Pardons and Paroles, 865 So.2d 1245, Ala.Crim.App., Mar 21, 2003.

After defendant's parole was denied, defendant petitioned for writ of certiorari. The Circuit Court, Montgomery County, No. CV-02-301, Tracy S. McCooey, J., summarily dismissed petition. Defendant appealed. The Court of Criminal Appeals, Cobb, J., held that: (1) sufficiently pleaded claims that Board relied upon false information in its decision-making process were proper subject matter for writ of certiorari petition, and (2) summary dismissal was warranted.

Affirmed.
· In the absence of the right to appeal or other adequate remedy, the writ of certiorari lies to review the rulings of an administrative board or commission.


In re Brandenburg, 83 Ark.App. 298, 126 S.W.3d 732, Ark.App., Oct 29, 2003.
Background: Medicaid recipient challenged decision by the Department of Human Services (DHS) to reduce private-duty nursing services. The Circuit Court, Garland County, Vicki S. Cook, J., reversed and reinstated care for sixteen hours per day every day. DHS appealed. 

Holding: The Court of Appeals, Larry D. Vaught, J., held that the DHS decision was supported by evidence and was not arbitrary and capricious or an abuse of discretion.

Reversed; DHS order reinstated.
· It is not Court of Appeals' role to conduct a de novo review of the circuit court proceeding on appeal from administrative agency; rather, review is directed at the decision of the administrative agency.
· When reviewing administrative decisions, the Court of Appeals will review the entire record to determine whether there is any substantial evidence to support the administrative agency's decision, whether there is arbitrary and capricious action, or whether the action is characterized by abuse of discretion.
· To determine whether an administrative agency decision is supported by substantial evidence, the Court of Appeals will review the whole record to ascertain if it is supported by relevant evidence that a reasonable mind might accept as adequate to support a conclusion.
· To establish an absence of substantial evidence to support an administrative agency decision, the party challenging the decision must demonstrate that the proof before the administrative tribunal was so nearly undisputed that fair-minded persons could not reach its conclusions.
· "Substantial evidence" supporting an administrative agency decision is valid, legal, and persuasive evidence.
· To obtain ruling to set aside an agency decision as arbitrary and capricious, the party challenging the action must prove that it was willful and unreasoned, without consideration and with a disregard of the facts and circumstances of the case.
· It is the prerogative of the agency to believe or disbelieve any witness and to decide what weight to accord the evidence.
· In reviewing the record, the Court of Appeals gives to the evidence its strongest probative force in favor of the agency's ruling; thus, between two fairly conflicting views, even if the reviewing court might have made a different choice, the agency's choice must not be displaced.
· An agency's action is considered arbitrary and capricious when it is not supported on any rational basis.
· To support decision to set aside an administrative action as arbitrary and capricious, the record must show that the agency action was willful and unreasoning, without consideration and with a disregard to the facts.
· If an administrative decision is supported by substantial evidence, it automatically follows that the decision cannot be classified as unreasonable or arbitrary.

California

Garamendi v. Golden Eagle Ins. Co., 116 Cal.App.4th 694, 10 Cal.Rptr.3d 724, 4 Cal. Daily Op. Serv. 1987, 2004 Daily Journal D.A.R. 2901, Cal.App. 1 Dist., Mar 04, 2004.

Background: Homeowners filed claim against liability insurer, seeking to enforce underlying construction defect judgment against insured subcontractor. The Superior Court, City and County of San Francisco, No. 984502, Alex E. Saldamando, J., in liquidation proceeding, as insurer had become insolvent, adjusted amount of underlying judgment, and ordered claims administrator to pay adjusted amount to homeowners. Homeowners and insurer appealed. 

Holdings: The Court of Appeal, Pollak, J., held that: 

(1) underlying judgment was not default judgment; 

(2) due process precluded awarding portions of judgment that were not requested in operative pleading in underlying action; 

(3) there was no basis for liquidation court to adjust amount of judgment by reapportioning subcontractor's share of liability; 

(4) statute did not preclude use of underlying judgment as evidence of insured's liability in liquidation proceeding; 

(5) issue as to whether insurer was estopped from denying coverage was not resolved by liquidation court.

Remanded with directions.
· An administrative determination will be interfered with by the courts where the determination is based upon an error in law; it is for the courts, not for administrative agencies, to lay down the governing principles of law, and thus, questions of law are reviewable.
· Whether an administrative agency applies the legislative standards validly set up, and whether it acts within the authority conferred or goes beyond it, are proper questions for judicial decision.
· The matter of statutory construction is not finally entrusted to administrative agencies; it is determined ultimately by the courts.

Katz v. Los Gatos-Saratoga Joint Union High School Dist., 117 Cal.App.4th 47, 11 Cal.Rptr.3d 546, 186 Ed. Law Rep. 916, 4 Cal. Daily Op. Serv. 2614, 2004 Daily Journal D.A.R. 3765, Cal.App. 6 Dist., Mar 25, 2004.

Background: Homeowner whose residence and property straddled two school districts brought action for declaratory judgment and writ of mandate against school district that refused to enroll children living at his property. The Superior Court, Santa Clara County, No. CV767833, Thomas C. Edwards, granted homeowner relief. School district appealed. 

Holding: In a matter of first impression, the Court of Appeal, Wunderlich, J., held that school district was required to admit children who lived on property that lay only partly within district's geographic boundaries.

Affirmed.
· An agency interpretation of the meaning and legal effect of a statute is entitled to consideration and respect by the courts; however, the binding power of an agency's interpretation of a statute or regulation is contextual, and its power to persuade is both circumstantial and dependent on the presence or absence of factors that support the merit of the interpretation.

Florida

Florida High School Athletic Ass'n v. Melbourne Central Catholic High School,

867 So.2d 1281, 186 Ed. Law Rep. 1025, 29 Fla. L. Weekly D744, Fla.App. 5 Dist., Mar 26, 2004.

Background: High school and student sought to enjoin state high school athletic association from declaring him ineligible to compete for recruiting violation. The Circuit Court, Brevard County, Morgan Laur Reinman, J., entered temporary injunction against association. Association appealed. 

Holdings: The District Court of Appeal, Orfinger, J., held that: 

(1) plaintiffs were required to exhaust their administrative remedies before filing suit; 

(2) student's eligibility for high school sports was not fundamental right subject to due process protection; 

(3) association's declaration of ineligibility did not violate state due process clause; and 

(4) evidence was insufficient to support finding that administrative remedies were futile.

Reversed.
· One seeking judicial review of administrative action must generally first exhaust such administrative remedies as are available and adequate to afford the relief sought.
· A reviewing court may not entertain a suit when the complaining party has not exhausted available administrative remedies.
· The doctrine of exhaustion of administrative remedies is based on the need to avoid prematurely interrupting the administrative process, and to enable the agency or association to apply its discretion and expertise in the first instance to technical subject matter.
· The exhaustion of administrative remedies doctrine promotes judicial efficiency by giving the agency or association an opportunity to correct its own mistakes, thereby mooting controversies and eliminating the need for court intervention.
· Circumstances under which court intervenes without aggrieved party having exhausted organization's remedies may be found to exist where the proceedings are not conducted in accordance with the rules, but contrary to law, or where a resort to the internal remedies would be a useless undertaking, would be meaningless or would subject the complainant to unreasonable delay or hardship.
· When a method of appeal from an administrative ruling has been provided, such method must generally be followed to the exclusion of any other system of review.
· When an administrative remedy is provided by statute, relief must be sought by exhausting this remedy before the courts will act.
· Student's participation in high school interscholastic athletics was not fundamental protected right subject to due process protection, in action to enjoin high school athletic association's enforcement of student's ineligibility to play sports for recruiting violation.
· Possibility of a college scholarship is not a protectable property interest.
· Parties need not resort to administrative remedies where agency errors are so egregious or devastating that the promised administrative remedies are too little or too late.
Hawaii

Morgan v. Planning Dept., County of Kauai, 104 Hawai'i 173, 86 P.3d 982, Hawai'i, Mar 24, 2004.

Background: County planning commission ordered property owner, who had been granted Special Management Area (SMA) Use permit for rock revetment, to repair seawall and surrounding areas. The Fifth Circuit Court, Clifford L. Nakea, J., ruled that planning commission lacked authority to modify permit or order injunctive relief. Planning commission appealed. 

Holdings: The Supreme Court, Nakayama, J., held that: 

(1) planning commission had authority to reconsider or modify permit; 

(2) planning commission lacked authority to order property owner to conduct sand replenishment program; and 

(3) planning commission had authority to order property owner to alter seawall to provide sloped, curved return rock revetment and to repair areas immediately mauka of it.

Affirmed in part, reversed in part.
· An administrative agency can only wield powers expressly or implicitly granted to it by statute.
· An administrative agency's authority includes those implied powers that are reasonably necessary to carry out the powers expressly granted.

Illinois

Lake Point Tower Garage Ass'n v. Property Tax Appeal Bd., 346 Ill.App.3d 389, 804 N.E.2d 717, 281 Ill.Dec. 752, Ill.App. 1 Dist., Feb 11, 2004.
Background: Condominium association and garage association appealed from state Property Tax Appeal Board decision upholding tax assessment of parking garage level. 

Holdings: The Appellate Court, Quinn, P.J., held that: 

(1) garage level was not common area used for recreational or similar residential purposes, and thus was not eligible for property tax assessment of $1 under Property Tax Code, and 

(2) level was not eligible for $1 tax assessment under Condominium Property Tax Act provision allowing assessment if subject property is "used exclusively by the unit owners for recreational or other residential purposes."

Affirmed.
· An administrative agency's determination regarding questions of law is reviewed de novo.
· An agency's interpretation of a statute is a question of law.
· An agency's rulings regarding mixed questions of fact and law are not to be disturbed unless they are clearly erroneous.
· Under the clearly erroneous standard, a reviewing court should reverse an administrative agency's decision only if the court has a definite and firm conviction that the agency was mistaken.
· As a general rule, issues or defenses not raised before the administrative agency will not be considered for the first time on administrative review.

Indiana

Southern Indiana Gas and Elec. Co. v. Indiana Dept. of State Revenue, 804 N.E.2d 877, Ind.Tax, Mar 09, 2004.

Background: Energy corporation filed tax appeal of Department of State Revenue's assessment of supplemental net income tax liability for out-of-state sales of natural gas and petitioned to enjoin collection. 

Holdings: The Tax Court, Fisher, J., held that: 

(1) drop shipment rule did not apply to corporation's income from out-of-state gas sales, and 

(2) issues of whether drop shipment rule exceeded scope of enabling statute and violated Commerce Clause were moot.

Reversed.
· The rules of statutory construction also apply to the construction of administrative rules and regulations.
· Non-technical, undefined words in a regulation are to be defined by their ordinary and accepted dictionary meaning.

Iowa


Martin Marietta Materials, Inc. v. Dallas County, 675 N.W.2d 544, Iowa, Feb 25, 2004.
Background: Business and property owners applied for conditional use permit allowing operation of sand and gravel excavation on owners' property, which business intended to purchase. After planning and zoning commission approved application, and after certain changes in county ordinance transferring ultimate approval authority from board of supervisors to board of adjustments, board of adjustments denied application. Applicants sought certiorari review. The District Court, Dallas County, Darrell J. Goodhue, J., affirmed denial after granting protective discovery order to county as to applicants' request to depose board members and counsel regarding allegation of bad faith or improper conduct, and after disallowing testimony on the subject by witnesses for applicants. Applicants appealed. 

Holdings: The Supreme Court, Lavorato, C.J., held that: 

(1) applicants were entitled to depose members of zoning boards involved in review and denial of their application and boards' attorney, and 

(2) it was abuse of discretion for trial court to disallow testimony by witnesses for applicants on issue of alleged bad faith and improper conduct.

Reversed and remanded with directions.
· There is a presumption of regularity that attaches to the decisions of administrative agencies that protects them against inquiry into how they reach their decisions based upon mere suspicion; however, that presumption may be overcome by a strong showing of bad faith or improper behavior that will allow such an inquiry.

Van Meter Indus. v. Mason City Human Rights Com'n, 675 N.W.2d 503, 93 Fair Empl.Prac.Cas. (BNA) 667, Iowa, Feb 25, 2004.

Background: Local human rights commission awarded female former employee damages on her sex discrimination claim, and employee and employer filed petition for judicial review. The District Court, Linn County, David S. Good, J., affirmed. Employer appealed and employee cross-appealed. The Court of Appeals, 665 N.W.2d 441, Eisenhauer, J., affirmed as modified. Employer and employee appealed. 

Holdings: The Supreme Court, Ternus, J., held that: 

(1) substantial evidence supported commission's finding that employee's working conditions were objectively intolerable, effecting a constructive discharge; 

(2) employee's admission that she did not think employer really wanted her to quit did not preclude finding of constructive discharge; 

(3) fact that employee quit only a month after she was passed over did not preclude finding of constructive discharge; 

(4) salary earned by male employee in position discriminatorily denied to female employee  and back pay; and 

(5) local commission had no authority to award punitive damages.

Decision of Court of Appeals vacated. Judgment of District Court affirmed in part and reversed in part, and case remanded.
· In reviewing whether agency's findings are supported by "substantial evidence," evidence is substantial if a reasonable person would find it adequate to reach a given conclusion.
· That one may draw a contrary inference from the evidence does not mean the evidence in support of an agency's factual findings is insubstantial.
· If Supreme Court concludes an agency has committed a legal error, it is its obligation to correct it.

Kentucky


Marksberry v. Chandler, 126 S.W.3d 747, Ky.App., Oct 31, 2003.
Inmate filed a petition for declaration of rights challenging a prison disciplinary action. The Circuit Court, Oldham County, Paul W. Rosenblum, J., dismissed petition. Inmate appealed. The Court of Appeals, Johnson, J., held that inmate's disciplinary penalty of 15 days disciplinary segregation with no loss of good-time credits did not establish atypical and significant hardship such that it implicated inmate's due process interests.

Affirmed.
· In order to prevail on a Fourteenth Amendment procedural due process claim, a party must establish (1) that he enjoyed a protected liberty or property interest within the meaning of the Due Process Clause, and (2) that he was denied the process due him under the circumstances.
· The same rules of construction or interpretation that apply to statutes also apply to administrative regulations.
· For the purpose of statutory construction, each section of a statute (or an administrative regulation) should be interpreted consonant with the statute as a whole.

Louisiana

Broaden v. Department of Police, 866 So.2d 318, 2003-1427 (La.App. 4 Cir. 1/14/04), La.App. 4 Cir., Jan 14, 2004.

Background: City police department appealed judgment rendered by city civil service commission ordering department to pay two disciplined police officers all back pay and emoluments of employment to which they were entitled. 

Holding: The Court of Appeal, Terri F. Love, J., held that hearsay testimony of police sergeant qualified as competent evidence at administrative hearing.

Reversed.
· Hearsay evidence may be admitted in administrative hearings and does not violate constitution.

Mississippi

Gannett River States Pub. Corp., Inc. v. City of Jackson, 866 So.2d 462, 32 Media L. Rep. 1417, Miss., Feb 26, 2004.

Background: Newspaper brought action against city and others under Open Meetings Act and Public Records Act, accusing city council of denying the public and the press access to a meeting held during regular business hours and refusing to release the minutes of the meeting to the public. The Chancery Court, Hinds County, Denise Owens, J., entered judgment for city. Newspaper appealed. 

Holding: The Supreme Court, Smith, J., held that: gathering was a "meeting" subject to the Open Meetings Act.

Reversed and remanded.
· A public body holding a meeting must make the meeting open to the public unless an executive session is called.
· Under the Open Meeting Law definition of a "meeting," "official acts" includes action relating to formation and determination of public policy, but excludes purely social functions.
· The factors to be considered in the determination of whether an activity is business or social within the context of the open meetings requirement include the activity that takes place at the function, the advance call or notice given to the members, an agenda, the claim for per diem and travel expenses by the board members, and other pertinent factors.
· All the deliberative stages of the decision-making process of the public body that lead to formation and determination of public policy are "meetings" within Open Meetings Act statute requiring that all meetings of a public body be public except when in executive session.
· While the exceptions to the Open Meetings Act are to be construed narrowly, the statute is to be construed liberally to keep public meetings open.
· The reason given for an executive session excluding the public from a meeting must be sufficient in specificity to inform those present that there is in reality a specific, discrete matter or area which the public body has determined should be discussed in executive session.

Missouri


Shelton v. City of Springfield, 130 S.W.3d 30, Mo.App. S.D., Mar 23, 2004.

Background: Workers' compensation claimant brought action against city and second injury fund for benefits based on claimant's depression and post-traumatic stress disorder following a car accident resulting in a death that claimant was involved with while working as a police officer for city. The Labor and Industrial Relations Commission denied the claim. Claimant appealed. 

Holdings: The Court of Appeals, Nancy Steffen Rahmeyer, C.J., held that: 

(1) doctrine of collateral estoppel did not apply to preclude city from litigating issues regarding workers' compensation claimant's petition for benefits that had previously been litigated before the Pension Board, and 

(2) evidence supported the Labor and Industrial Relation Commission's decision that workers' compensation claimant's involvement in an automobile crash did not cause a work-related psychological injury.

Affirmed.
· Doctrine of collateral estoppel did not apply to preclude city from litigating issues regarding workers' compensation claimant's petition for benefits that had previously been litigated before the Pension Board on claimant's application for disability pension; pension plan specifically limited its coverage to disability pension awards under the terms of the plan, a claim for workers' compensation benefits was governed solely by the Workers' Compensation Law, and the administrative bodies analyzed different issues since the Pension Board focused on whether an injury was the "direct result of occupational duties" and the Compensation Law focused on whether the injury arose "out of an in the course of employment."

Nebraska


Robinson v. Commissioner of Labor, 267 Neb. 579, 675 N.W.2d 683, Neb., Mar 12, 2004.

Background: Commissioner of Labor appealed from decision of the District Court, Lancaster County, John A. Colborn, J., ruling that claimant, who was incarcerated, was eligible for unemployment compensation. 

Holding: The Supreme Court, Connolly, J., held that, since there was no evidence that an order was in effect that would allow claimant to leave the jail to return to work, claimant was not "available" for work within meaning of statute providing that an unemployed individual is eligible for unemployment benefits only when he is able to work and is available for work.

Reversed.
· Judgments issued by a district court on a petition for review under the Administrative Procedure Act may be appealed to the Court of Appeals under general civil procedure rules.

New Jersey

In re Readoption with Amendments of Death Penalty Regulations N.J.A.C. 10A:23, 367 N.J.Super. 61, 842 A.2d 207, N.J.Super.A.D., Feb 20, 2004.

Background: Advocacy group brought action challenging Department of Corrections' (DOC) regulations governing death sentence by lethal injection. The group also sought allegedly privileged documents. The Superior Court, Law Division, Mercer County, upheld some privilege claims. Appeal and cross-appeal were taken. 

Holdings: The Superior Court, Appellate Division, Pressler, P.J.A.D., held that: 

(1) the regulations could not be implemented without a DOC explanation for deleting the requirement of an emergency cart with equipment, supplies, and medications to revive the inmate in the event of a last minute stay of execution and the requirement of a cardiac monitor; 

(2) the DOC needed to further support regulations on media access and filming; and 

(3) government may seek to withhold any public record subject to the common-law balancing test by claiming that the public interest for confidentiality outweighs the private right to access.

Remanded.
· Rules and regulations adopted by an administrative agency are presumed reasonable and are required to be sustained if neither arbitrary nor unreasonable to the end that the agency's statutory grant be liberally construed to effectuate the legislative purpose.
· Judicial review of agency action is limited to three inquiries: (1) whether the administrative action violates express or implied legislative policies, (2) whether there is substantial evidence in the record to support the agency's actions, and (3) whether the agency clearly erred in reaching a conclusion unsupported by relevant factors.
· An inmate who is being executed in error because a stay of execution has been issued after the injection is administered is wrongfully deprived of due process and fundamental fairness, to say nothing of life itself, if the state does not take every feasible and possible step to correct that error.

New Jersey Ass'n of Realtors v. New Jersey Dept. of Environmental Protection, 367 N.J.Super. 154, 842 A.2d 262, N.J.Super.A.D., Feb 25, 2004.

Background: Association of real estate agents brought declaratory judgment action against Department of Environmental Protection (DEP), challenging validity of regulation. 

Holding: The Superior Court, Appellate Division, A.A. Rodriguez, J.A.D., held that regulation was void ab initio.

Regulation declared void.
· Administrative regulations cannot alter the terms of a legislative enactment nor can they frustrate the policy embodied in a statute.
· Because regulations must coexist with state statutes, when a statute deals with a specific issue or matter, the statute is the controlling authority as to the proper disposition of that issue or matter.
· Although judicial review of administrative actions is limited, courts will intervene when an agency action is clearly inconsistent with its statutory mission or other state policy.

New Mexico

City of Sunland Park v. New Mexico Public Regulation Com'n, 135 N.M. 143, 85 P.3d 267, 2004-NMCA-024, N.M.App., Dec 22, 2003.
Background: City filed application for alternative writ of mandamus, challenging a determination of the Public Regulation Commission (PRC) that the PRC retained exclusive jurisdiction to regulate utility condemned by city, due to the imposition of a stay in the condemnation proceeding. The District Court, Doña Ana County, Jerald A. Valentine, D.J., granted the writ, then entered order vacating the writ. City appealed. 

Holdings: The Court of Appeals, Bustamante, J., held that: 

(1) city's appeal was not mooted by the lifting of the stay; 

(2) PRC waived any technical defects in writ; 

(3) fact that city could appeal a PRC order to Supreme Court did not deprive it of ability to challenge PRC's determination by alternative writ of mandamus; 

(4) city had a clear legal right to enforce; and 

(5) imposition of stay in condemnation proceeding did not retroactively divest city of title to utility.

Reversed.
· Reviewing courts accord little deference to an agency's own interpretation of its jurisdiction.

Maso v. State of New Mexico Taxation and Revenue Dept., Motor Vehicle Div., 135 N.M. 152, 85 P.3d 276, 2004-NMCA-025, N.M.App., Jan 12, 2004.
Background: Spanish-speaking motorist who was convicted of driving under the influence of alcohol (DUI) sought review of decision of District Court, Bernalillo County, Neil Candelaria, D.J., affirming decision of Motor Vehicle Division (MVD) revoking motorist's driver's license without hearing pursuant to Implied Consent Act. 

Holdings: The Court of Appeals, Fry, J., held that: 

(1) trial court may have lacked appellate jurisdiction to review constitutional matter over which MVD lacked authority but it nevertheless had original jurisdiction, and 

(2) arresting officer's personal service of English-language notice informing motorist of ten-day time limit for contesting license revocation did not deny motorist due process.

Affirmed.
· Expedited driver's license revocation hearings under Implied Consent Act, intended as summary administrative proceedings designed to handle such matters quickly, comport with due process as well as notions of fairness for a civil, administrative proceeding.
· An appeal from a trial court or administrative agency that lacked subject matter jurisdiction over issue on appeal confers no jurisdiction on the appellate court to review issue.
· When the district court sits in its appellate capacity in reviewing determination of administrative agency, in the absence of a statutory exception, it is limited to consideration of the record below.
· The District Court can simultaneously exercise its appellate and original subject matter jurisdiction in reviewing issues presented in administrative hearing.
· Procedural due process requirements apply to administrative revocation of a driver's license.
· In an administrative context, due process does not necessarily require actual notice of administrative hearing.
· In an administrative context, it is possible for English-language notices of administrative hearings to provide constitutionally adequate notice to non-English speakers, but whether English-language notices suffice in a particular situation depends on the circumstances.
New York

Byrne v. Board of Standards and Appeals of City of New York, 5 A.D.3d 261, 774 N.Y.S.2d 493, 2004 N.Y. Slip Op. 02115, N.Y.A.D. 1 Dept., Mar 23, 2004.

Background: Tenants of loft apartment initiated article 78 proceeding to annul resolution of Board of Standards and Appeals (BSA) upholding determination of Department of Buildings (DOB) declining to seek revocation of certificate of occupancy (C/O) for apartment building. The Supreme Court, New York County, Herman Cahn, J., granted petition. Owner appealed. 

Holding: The Supreme Court, Appellate Division, held that building owner had not substantially completed alteration work required for issuance of C/O.


Affirmed.
· Determination of administrative agency must be sustained if it has rational basis and is supported by substantial evidence.

KSLM-Columbus Apartments, Inc. v. New York State Div. of Housing and Community Renewal, 6 A.D.3d 28, 772 N.Y.S.2d 665, 2004 N.Y. Slip Op. 01263, N.Y.A.D. 1 Dept., Feb 26, 2004.

Background: Owner of residential apartment buildings petitioned for annulment of determination of Division of Housing and Community Renewal (DHCR) finding that, following their exit from Mitchell-Lama program, buildings became subject to rent stabilization by virtue of Rent Stabilization Law of 1969 (RSL), rather than Emergency Tenant Protection Act of 1974 (ETPA). The Supreme Court, New York County, Sheila Abdus-Salaam, J., denied and dismissed the petition, and owner appealed. 

Holding: The Supreme Court, Appellate Division, Nardelli, J.P., held that ETPA applied to buildings after their conversion from Private Housing Finance Law (PHFL) program to the private sector.

Reversed and remanded.
· While the correct interpretation of a statute is ordinarily an issue of law for the courts, an administrative agency's interpretation of the statute it is charged with implementing is entitled to varying degrees of judicial deference depending upon the extent to which the interpretation relies upon the special competence the agency is presumed to have developed in its administration of the statute; in those instances where the question involves specialized knowledge and understanding of underlying operational practices or entails an evaluation of factual data and inferences to be drawn therefrom, the courts should defer to the administrative agency's interpretation unless irrational or unreasonable.
· Where question of statutory interpretation is one of pure statutory reading and analysis, dependent only on an accurate apprehension of legislative intent, there is little basis to rely on any special competence or expertise of the administrative agency charged with implementing the statute; in such a case, the courts are free to ascertain the proper interpretation from the statutory language and intent and may undertake the function of statutory interpretation without any deference to the agency's determination.
· An administrative agency may not, in the exercise of its rule-making authority, promulgate a regulation out of harmony with the plain meaning of the governing statutory language.
North Dakota


Dettler v. Sprynczynatyk, 676 N.W.2d 799, 2004 ND 54, N.D., Mar 23, 2004.
Background: Department of Transportation (DOT) appealed from order of the District Court, Cass County, East Central Judicial District, Lawrence A. Leclerc, J., reversing DOT's decision to suspend driver's driving privileges. 

Holdings: The Supreme Court, Sandstrom, J., held that: 

(1) driver's general specifications on appeal did not satisfy statutory specificity requirements, and 

(2) evidence supported finding that driver had driven vehicle within two hours of blood alcohol test.

Reversed.
· The district court acts as an appellate court in an appeal from an administrative agency.

St. Benedict's Health Center v. North Dakota Dept. of Human Services, 677 N.W.2d 202, Med & Med GD (CCH) P 301,427, 2004 ND 63, N.D., Mar 25, 2004.

Background: Nursing home sought review of decision of the Department of Human Services which determined that non-certified nursing department helpers were not nurse aides for purposes of establishing direct care costs for medicaid reimbursement. The District Court, Burleigh County, South Central Judicial District, Bruce A. Romanick, J., found in favor of nursing home. Department appealed. 

Holding: The Supreme Court, Maring, J., held that Department of Human Services' interpretation of nursing aid regulations so as to exclude non-certified nursing department helpers was entitled to deference.

Reversed.
· When an administrative agency decision is appealed from the district court to the Supreme Court, it reviews the agency's decision and the record compiled before the agency, rather than the district court's decision and findings, although the district court's analysis is entitled to respect if its reasoning is sound.
· Although the interpretation and application of administrative regulations generally presents a question of law, the Supreme Court gives deference to an administrative agency's reasonable interpretation of its own regulations.
· An agency has a reasonable range of discretion to interpret and apply its own regulations, and the agency's expertise is entitled to deference when the subject matter is complex or technical.
Pennsylvania


City of Erie v. Dept. of Environmental Protection, 844 A.2d 586, Pa.Cmwlth., Feb 25, 2004.
Background: City council sought judicial review of Environmental Hearing Board, Nos. 2003-018-R and 2003-084-R, decision granting city solicitor's motion to withdraw appeal on grounds city council lacked standing to represent city in challenge to grant of permits to water authority to construct fluoridation facilities. 

Holding: The Commonwealth Court, Nos. 1256 & 1771 C.D. 2003, Pellegrini, J., held that: city council lacked standing to challenge permits on behalf of city.

Affirmed.
· Standard of judicial review of an administrative board's decision is whether findings of fact were supported by substantial evidence and whether constitutional violations or errors of law were committed.

Consolidated Rail Corp. v. City of Harrisburg, 577 Pa. 71, 842 A.2d 369, Pa., Feb 18, 2004.

Background: After Public Utility Commission (PUC) ruled on allocation of cost to relocate water line at rail-highway crossing, railroad brought action against city to enforce its agreement to pay for relocation. The Court of Common Pleas, Dauphin County, Civil Division, No. 3780S1998, ruled in favor of railroad. On permissive interlocutory appeal, the Commonwealth Court, No. 1909 CD 2002, affirmed in memorandum opinion, 818 A.2d 607. Appeal by city was allowed. 

Holding: The Supreme Court, No. 220 MAP 2003, Saylor, J., held that the PUC's jurisdiction to allocate relocation costs did not foreclose judicial enforcement of preexisting, private, cost-allocation agreement in subsequent suit.

Affirmed.
· Decision by Public Utility Commission (PUC) on allocation of cost to relocate water line at rail-highway crossing had no res judicata effect on railroad's court action to enforce city's agreement to pay the costs; the PUC expressly excepted contractual issues from the purview of its decision making, and its order was not crafted as final with respect to the parties' contractual entitlements.
· Statutory primary jurisdiction exists when a legislative enactment specifically requires courts to apply the primary jurisdiction doctrine to a class of disputes.

Pennsylvania Dept. of Corrections v. State Civil Service Com'n (Clapper), 842 A.2d 526, Pa.Cmwlth., Feb 17, 2004.

Background: Department of Corrections petitioned for judicial review of State Civil Service Commission, No. 22704, determination overruling termination of prison guard and modifying punishment to 30-day suspension. 

Holding: The Commonwealth Court, No. 37 C.D. 2003, Leavitt, J., held that: modification of discipline from termination to 30-day suspension was not abuse of discretion.

Affirmed.
· Courts will not review actions of governmental bodies or administrative tribunals involving acts of discretion in absence of bad faith, fraud, capricious action or abuse of power.
· That the court might have a different opinion or judgment in regard to the action of administrative agency in exercising its discretion is not a sufficient ground for interference, as judicial discretion may not be substituted for administrative discretion.

Texas


Hawkins v. Community Health Choice, Inc., 127 S.W.3d 322, Tex.App.-Austin, Jan 23, 2004.
Background: Health care provider under contract with state Department of Human Services notified department of its intent to bring action for breach of contract. Department stated that it would not refer the matter to State Office of Administrative Hearings (SOAH). Provider requested writ of mandamus directing Commissioner of department to refer suit to SOAH. The 201st Judicial District Court, Travis County, Scott H. Jenkins, J., granted provider's motion for summary judgment and issued the writ. Department appealed. 

Holdings: The Court of Appeals, David Puryear, J., held that: 

(1) whether provider provided department with timely, pre-suit notice of its intent to file suit was disputed question of fact that should have been presented to SOAH, and 

(2) commissioner and department had a clear legal duty to refer dispute to SOAH.

Affirmed.
· State Office of Administrative Hearings (SOAH) is empowered to determine adjudicative facts, those that answer who, what, when, where and how and are roughly the kind of facts that go to a jury in a jury case.


State v. Fidelity and Deposit Co. of Maryland, 127 S.W.3d 339, Tex.App.-Austin, Jan 29, 2004.
Background: State brought action against sureties on performance bond furnished to construction company that breached contract with State, and sureties brought counterclaim against State for additional costs. The 368th Judicial District Court, Williamson County, Burt Carnes, J., denied State's plea to the jurisdiction. State appealed. 

Holdings: The Court of Appeals, Jan P. Patterson, J., held that: 

(1) surety's counterclaim against State related to same core factual and legal issues as State's action against surety, and thus State waived sovereign immunity to surety's counterclaim by bringing suit, and 

(2) surety had no mandatory administrative remedy to exhaust prior to bringing counterclaim.

Affirmed.
· A party must exhaust its administrative remedies before seeking judicial review of an agency decision.
· A trial court is generally without jurisdiction to review an agency decision if a plaintiff fails to exhaust his administrative remedies.

Wisconsin

Keup v. Wisconsin Dept. of Health & Family Services, 269 Wis.2d 59, 675 N.W.2d 755, Med & Med GD (CCH) P 301,417, 2004 WI 16, Wis., Mar 04, 2004.

Background: Nursing home resident, who was initially admitted as private pay patient and subsequently approved for medical assistance benefits, sought reimbursement from medical services provider for amount originally paid by her in excess of subsequent retroactive medical assistance reimbursement. The Division of Hearings and Appeals of Department Of Health & Family Services (DHFS) dismissed patient's fair hearing request upon a determination that it lacked jurisdiction. Patient filed a lawsuit against DHFS, seeking review of Division's dismissal and pleading an independent § 1983 claim. The Circuit Court, Ozaukee County, Thomas R. Wolfgram, J., granted summary judgment to DHFS. Patient appealed, and case was certified by the Court of Appeal for review by the Supreme Court. 

Holdings: The Supreme Court, N. Patrick Crooks, J., held that: 

(1) as a matter of first impression, a private pay patient does not have a federally protected right to reimbursement from a medical assistance provider for the amount originally paid by the patient in excess of the medical assistance reimbursement, and 

(2) Division did not have jurisdiction to hear patient's claim.

Affirmed.
· Appellate court generally uses one of three standards of review, with varying degrees of deference, to review an administrative agency's conclusions of law or statutory interpretation; the three standards of deference are great weight, due weight, or de novo.
· For purposes of appellate review, courts give an administrative agency decision concerning statutory interpretation great weight deference when the following four criteria are met: (1) the agency was charged by the legislature with the duty of administering the statute; (2) the interpretation of the agency is one of long-standing; (3) the agency employed its expertise or specialized knowledge in forming the interpretation; and (4) the agency's interpretation will provide uniformity and consistency in the application of the statute.
· Under the great weight standard of appellate review, an administrative agency's interpretation of a statute will be upheld provided that it is reasonable and not contrary to the clear meaning of the statute, even if the court finds that another interpretation is more reasonable.
· For purposes of appellate review of administrative agency decisions concerning statutory interpretation, due weight deference is appropriate when the agency has some experience in a particular area, but has not developed the expertise which necessarily places it in a better position than a court to make a judgment regarding the interpretation of a statute; under this standard, courts give the agency deference because the legislature has charged the agency with a statute's enforcement, and not necessarily because of its knowledge or skill in an area.
· The lowest level of deference a reviewing court applies to an administrative agency's decision is de novo review; under de novo review, the agency's decision in a matter is given absolutely no weight.
· A reviewing court considers an administrative agency decision de novo when the issue before the agency is clearly one of first impression, or when an agency's position on an issue has been so inconsistent so as to provide no real guidance.
· An agency's decision regarding the scope of its own power is not binding on reviewing courts.
· For purposes of judicial review, courts owe no deference to administrative agency's decision defining scope of agency's own power; thus, courts review such decisions de novo.

