Alaska

Board of Trade, Inc./Nome Airport E/W Runway Rehabilitation v. State Dept. of Labor, Wage and Hour Admin., 83 P.3d 1072, Alaska, Jan 23, 2004.

Background: Department of Labor filed prevailing wage complaint against employer-subcontractor, alleging that workers employed at quarry 13 miles from site of public airport construction project were "on-site" within meaning of Department's regulation and, thus, that employer was required to pay prevailing wages under the Little Davis-Bacon Act (LDBA). After formal hearing, hearing officer granted Department's summary judgment motion, and Director of the Division of Labor Standards and Safety subsequently adopted hearing officer's findings, ordering employer to pay $118,110.59. Employer appealed. The Superior Court, Third Judicial District, Anchorage, Milton M. Souter, J., affirmed, and employer appealed. The Supreme Court, 968 P.2d 86, vacated and remanded. On remand, the Superior Court, Third Judicial District, Anchorage, Rene J. Gonzales, J., concluded that the employer was required to pay prevailing wages under the LDBA. Employer appealed. 

Holdings: The Supreme Court, Fabe, C.J., held that: 

(1) the hearing officer applied the incorrect legal standard to conclude that the quarry was on-site, and 

(2) the record did not support the hearing officer's determination that the quarry was in "close geographic proximity" to the project footprint.

Reversed.
· The Supreme Court does not defer to a superior court acting as an intermediate court of appeal over agency decision.
· In reviewing an agency's ruling, the Supreme Court applies the reasonable basis test for questions of law involving agency expertise but applies the substitution of judgment test for questions of law where no expertise is involved.
· The Supreme Court applies a substantial evidence test when reviewing an agency's factual determinations; "substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Under the substantial evidence standard, the reviewing court does not reweigh the evidence or choose between competing inferences in reviewing an agency's factual determinations; it only determines whether such evidence exists.

State v. Kenaitze Indian Tribe, 83 P.3d 1060, Alaska, Jan 16, 2004.

Background: Indian tribes brought action challenging constitutionality of subsistence hunting and fishing statute, for declaration that state was not managing fish stocks in area in accordance with subsistence priority, and for injunction barring state from restricting ability to engage in subsistence uses of fish. The Superior Court, Third Judicial District, Anchorage, Dana Fabe, J., ruled that portions of statute were unconstitutional. On appeal, the Supreme Court reversed and remanded, 894 P.2d 632. After the Superior Court stayed the case for several years, the Indian tribes moved for summary judgment on statutory claims. The Superior Court, Third Judicial District, Anchorage, Mark Rindner, J., entered judgment declaring portion of nonsubsistence area invalid and remainder valid. State appealed, and Indian tribe cross-appealed. 

Holdings: The Supreme Court, Eastaugh, J., held that: 

(1) Joint Boards of Fisheries and Game could draw starting boundaries of nonsubsistence areas before applying statutory criteria to identify those areas; 

(2) Joint Boards could include communities within large geographical area when applying criteria to identify nonsubsistence areas; 

(3) regulation's inclusion of two Indian communities within nonsubsistence area was reasonable and not arbitrary; 

(4) regulation's inclusion of other Indian community within nonsubsistence area was reasonable and not arbitrary; and 

(5) regulations inclusion of peninsula in nonsubsistence area was reasonable and not arbitrary.

Affirmed in part, reversed in part.
· When a regulation is adopted in accordance with the Administrative Procedure Act, and the legislature intended to give the agency discretion, the Supreme Court reviews the regulation by ascertaining whether the regulation is consistent with its authorizing statutory provisions and whether the regulation is reasonable and not arbitrary.
· In determining whether an administrative regulation is reasonable or arbitrary, the Supreme Court looks at the agency's process for adopting the regulation.
· Review of whether a regulation is reasonable or arbitrary consists primarily of ensuring that the agency has taken a hard look at the salient problems and has genuinely engaged in reasoned decision making or determining whether the agency has failed to consider an important factor.
· An administrative agency may make a reasonable decision even though the information available to it is limited; complete certainty is not required.

Arizona

Winters v. Arizona Bd. of Educ., 207 Ariz. 173, 83 P.3d 1114, 185 Ed. Law Rep. 354, 419 Ariz. Adv. Rep. 25, Ariz.App. Div. 1, Feb 12, 2004.

Background: High school teacher sought judicial review of Board of Education's decision to revoke his teaching certificate, based on a series of violent off- campus incidents. The Superior Court, Maricopa County, No. CV 2002-005761, Michael D. Jones, J., affirmed the board's decision, and teacher appealed. 

Holdings: The Court of Appeals, Hoag, J., held that: 

(1) a showing of nexus, or reasonable relationship, between teacher's off-campus actions and his fitness to teach, was required before disciplinary action could be taken based on such acts, and 

(2) off-campus conduct of teacher related to his fitness to teach.

Affirmed.
· When reviewing an administrative decision, the trial court determines only whether the administrative action was supported by substantial evidence, and was not illegal, arbitrary, capricious, or an abuse of discretion.
· In the Court of Appeal's review of the trial court's ruling regarding an administrative decision, the Court of Appeal independently examines the record to determine whether the evidence supports the judgment.
· Neither the trial court nor the Court of Appeals may substitute its judgment for that of an administrative agency on factual questions or matters involving agency expertise.
· The Court of Appeals may substitute its judgment for agency conclusions regarding the legal effect of its factual findings.

Connecticut
Miller v. Town of Westport, 268 Conn. 207, 842 A.2d 558, Conn., Mar 16, 2004.
Background: Landowner brought action against town to recover damages for the alleged taking of real property by inverse condemnation, and, following sale of land, landowner and purchaser withdrew administrative appeal of town's denial of variance for land. The Superior Court, Judicial District of Stamford- Norwalk, William F. Hickey, Jr., Judge Trial Referee, entered judgment for town based on withdrawal of administrative appeal. Landowner appealed. 

Holdings: Following transfer from the Appellate Court, the Supreme Court, Katz, J., held that: 

(1) sale of land and withdrawal of administrative appeal did not preclude court action, and 

(2) record contained insufficient facts for Supreme Court to address town's alternate grounds for affirmance of trial court judgment.

Reversed and remanded.

See also Miller v. Zoning Board of Appeals, 36 Conn.App. 98, 647 A.2d 1050 (1994).
D.C.


Abadie v. District of Columbia Contract Appeals Bd., 843 A.2d 738, D.C., Mar 04, 2004.

Background: District of Columbia's Interim Chief Procurement Officer petitioned for review of a decision by the District of Columbia Contract Appeals Board (CAB) which denied Chief Financial Officer's (CFO) motion to dismiss contractor's complaint. 

Holdings: The Court of Appeals, Reid, A.J., held that: 

(1) the Court of Appeals had jurisdiction, and 

(2) the CAB had jurisdiction over the dispute arising out of termination of procurement contract concerning conversion of personnel payroll system.

So ordered.
· The words of the statute must control, rather than the regulations, which must conform to the underlying statute.

Florida

Accord Human Resources of Florida, III, Inc. v. Unemployment Appeals Com'n, 868 So.2d 595, 29 Fla. L. Weekly D570, Fla.App. 5 Dist., Mar 05, 2004.

Background: Employers appealed a final order rendered by the Unemployment Appeals Commission (UAC) reversing an appeals referee's decision that claimant's termination was based on misconduct in connection with his employment. 

Holding: The District Court of Appeal, Thompson, J., held that claimant's failure to submit a written plan outlining how he would resolve problems occurring with co-workers was not misconduct sufficient to warrant a denial of unemployment benefits.

Affirmed.
· While an agency may reject a hearing officer's conclusions of law, neither an administrative agency nor a reviewing court may reject an administrative hearing officer's findings of fact as long as those findings are supported by competent, substantial evidence.

Laborers' Intern. Union of North America v. Greater Orlando Aviation Authority, 869 So.2d 608, 29 Fla. L. Weekly D572, Fla.App. 5 Dist., Mar 05, 2004.

Background: Airport employees union appealed Public Employee Relations Commission (PERC) affirmance of summary dismissal of unfair labor practice charge. 

Holdings: The District Court of Appeal, Thompson, J., held that: 

(1) airport authority could change criminal offense reporting requirements unilaterally, and 

(2) labor union had duty to request impact bargaining in bringing unfair labor charge.


Affirmed.
· Administrative agency decisions are entitled to great deference by the courts due to its enlightened experience in such matters.
· It is not appellate court's province to displace administrative agency's choice between two conflicting views simply because appellate court would have been justified in deciding the issue differently were it before appellate court in the first instance.
Idaho


Eacret v. Bonner County, --- Idaho ----, 86 P.3d 494, Idaho, Feb 27, 2004.

Background: Variance applicant's neighbors petitioned for judicial review of decision to grant setback variance for boat house. The First Judicial District Court, Bonner County, James F. Judd and John Thomas Mitchell, JJ., vacated the variance, remanded the case, and awarded attorney fees and costs following denial of variance on remand. Appeals were taken and consolidated. 

Holdings: The Supreme Court, Burdick, J., held that: 

(1) commissioner's comments, ex parte contacts with applicant, and undisclosed viewing of the property violated the due process rights of neighbors; 

(2) their memorandum of costs and attorney fees was untimely filed; and 

(3) rule permitting trial court to make any order regarding the taxing of costs or determination of attorneys fees during pendency of appeal did not apply.

Affirmed in part and vacated in part.
· In a subsequent appeal from a district court's decision in which the district court was acting in its appellate capacity under the Administrative Procedure Act (APA), the Supreme Court reviews the agency record independently of the district court's decision.
· The due process right to an impartial and disinterested tribunal applies not only to courts, but also to state administrative agencies charged with applying eligibility criteria for licenses.
· A quasi-judicial officer must confine his or her decision to the record produced at the public hearing.
· Any ex parte communication must be disclosed at the public hearing, including a general description of the communication.
· Where the appellate court reviews a trial court's decision regarding attorney fees requested by a person in an administrative or civil judicial proceeding against a state agency, city, county, or other taxing district, a free review or de novo standard is applicable.

Rudolph v. Spudnik Equipment, --- Idaho ----, 86 P.3d 490, Idaho, Feb 27, 2004.

Background: Workers' compensation claimant appealed from a decision of the Industrial Commission that denied claimant additional medical and other workers' compensation benefits. 

Holding: The Supreme Court, Schroeder, J., held that substantial, competent evidence supported Commission's decision that claimant's current complaints and recommended surgeries were not related to industrial accident.

Affirmed.
· "Substantial evidence rule," under which reviewing court will not disturb agency's findings if those findings are supported by substantial evidence, requires court to determine whether agency's findings of fact are reasonable; in deciding whether agency's findings of fact were reasonable, reviewing courts should not read only one side of case and, if they find any evidence there, sustain administrative action and ignore record to contrary.

Illinois

Highsmith v. Department of Public Aid, 345 Ill.App.3d 774, 803 N.E.2d 652, 281 Ill.Dec. 248, Ill.App. 2 Dist., Jan 21, 2004.

Background: Father of child-support obligor sought review of administrative ruling that father failed to establish his interest in obligor's investment account, on which Department of Public Aid had placed lien, and permitting enforcement of lien. The Circuit Court, Winnebago County, Ronald L. Pirrello, J., reversed. Department appealed. 

Holdings: The Appellate Court, Byrne, J., held that: 

(1) evidence was sufficient to establish father's ownership of funds in joint account, and 

(2) agency's refusal to admit father's testimony violated his due process rights.

Affirmed.
· In an administrative review proceeding, appellate court will not disturb an agency's findings of fact unless they are against the manifest weight of the evidence.
· If question before public agency is a mixed question of fact and law, its decision will be upheld on appellate review unless clearly erroneous.
· Clearly erroneous standard of appellate review of an administrative ruling is between a manifest weight of the evidence standard and a de novo standard so as to provide some deference to the agency's experience and expertise.
· A case for review of administrative proceeding presents a mixed question of fact and law when it involves an examination of the legal effect of a given set of facts.
· Due process in an administrative proceeding is satisfied by a procedure that is suitable and proper to the nature of the determination to be made and conforms to fundamental principles of justice.
· The necessary procedural safeguards for due process in an administrative proceeding depend upon: (1) the significance of the private interest that will be affected by the administrative action, (2) the risk of the erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards, and (3) the significance of the state interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural safeguards would entail.
Louisiana

Armstrong v. Louisiana State Bd. of Medical Examiners, 868 So.2d 830, 2003-1241 (La.App. 4 Cir. 2/18/04), La.App. 4 Cir., Feb 18, 2004.

Background: The State Board of Medical Examiners charged physician with violations of the Pain Rules in his treatment of 11 patients. The State Board of Medical Examiners found that physician violated the Pain Rules and suspended physician's license to practice medicine for two years. Physician appealed. The District Court, Orleans Parish, No. 2003-532, Division B-15, Rosemary Ledet, J., affirmed. Physician appealed. 

Holdings: The Court of Appeal, Patricia Rivet Murray, J., held that: 

(1) State Board of Medical Examiners was not required to present expert testimony to establish the applicable standard of care; 

(2) evidence was sufficient to support the State Board of Medical Examiners' finding that physician violated rules regarding the Medications Used in the Treatment of Noncancer-Related Chronic or Intractable Pain; and 

(3) suspension of license to practice medicine for two years was not excessive or unreasonable.

Affirmed.
· A reviewing court should not set aside an administrative agency's decision to impose a particular sanction unless that decision can be characterized as arbitrary, capricious or an abuse of discretion.
· In reviewing administrative actions, courts must be cognizant of the strong presumption of validity and propriety in such administrative actions where casting judgment upon the professional behavior of a fellow member of a profession is a matter peculiarly within the expertise of an agency composed of members of that profession.

Estate of Messina v. State, Dept. of Health and Hospitals, 867 So.2d 879, 38,220 (La.App. 2 Cir. 3/3/04), La.App. 2 Cir., Mar 03, 2004.

Background: State denied applicant's family's request for Medicaid benefits for reimbursement of nursing home expenses and 4th Judicial District Court, Parish of Ouachita, No. 00-4936, Marcus R. Clark, J., affirmed. Applicant appealed. 

Holdings: The Court of Appeal, Caraway, J., held that: 

(1) siblings unrecorded counterletter was admissible, and 

(2) transfer warranted ten-month penalty in benefits.

Affirmed.
· Where an administrative agency or hearing body is the trier-of-fact, the courts will not review the evidence before such body except for the following limited purposes: (1) to determine if the hearing was conducted in accordance with the authority and formalities of the statute, (2) to determine whether or not the fact findings of the body were supported by substantial evidence, and, (3) whether or not the hearing body's conclusions from these factual findings were arbitrary or constituted an abuse of the hearing body's discretion.

Jones v. Walpole Tire Service, Inc., 867 So.2d 927, 38,206 (La.App. 2 Cir. 3/3/04), La.App. 2 Cir., Mar 03, 2004.

Background: Workers' compensation claimant filed disputed claim for compensation requesting that his status be changed to permanent total disability (PTD). The Office of Workers' Compensation, District IE, Parish of Ouachita, No. 02-03212, Brenza R. Irving, Workers' Compensation Judge, found claimant to be totally disabled and awarded employer reverse offset for social security benefits. Claimant appealed and employer answered the appeal. 

Holdings: The Court of Appeal, Peatross, J., held that: 

(1) claimant established by clear and convincing evidence that he was permanently and totally disabled; 

(2) documentation workers' compensation judge (WCJ) received from Social Security Administration was competent evidence for WCJ to consider in determining amount of social security offset to which employer was entitled; and 

(3) computation by WCJ of reverse offset was not erroneous.

Affirmed as amended.
· Manifest error standard, under which reviewing court does not decide whether factual findings are right or wrong, but whether they are reasonable, accords great deference to hearing officer, for, as fact finder, hearing officer is in superior position to assess demeanor and tone of voice that are crucial to issue of credibility; hearing officer's decision to credit testimony of one of two or more witnesses can virtually never be plainly wrong.

Maryland

Kerpelman v. Disability Review Bd. of Prince George's County Police Pension Plan, 155 Md.App. 513, 843 A.2d 877, Md.App., Mar 04, 2004.

Background: County police officer petitioned for writ of mandamus to protest decisions of the Medical Advisory Board (MAB) and the Disability Review Board (DRB) that he did not have a qualifying disability. The Circuit Court, Prince George's County, William D. Missouri, J., dismissed the petition based on lack of jurisdiction. Officer appealed. 

Holdings: The Court of Special Appeals, Adkins, J., held that: 

(1) MAB and DRB were required to grant officer a hearing or appeal on denial of application for retirement benefits, and 

(2) mandamus was proper method to challenge denial.

Reversed and remanded.
· Generally, the Court of Special Appeals defers to the interpretation given a statute by the agency charged with administering it.
· An administrative agency's construction of a statute is not entitled to deference when it conflicts with the unambiguous statutory language.
· When statutory language is clear and unambiguous, administrative constructions, no matter how well entrenched, are not given weight.
· An agency's erroneous interpretation of its regulations must yield to the plain language of the statute.
· When an agency decision is required to be made or approved by a designated official, that official may not delegate the ultimate decision-making responsibility.

Michigan

Carr v. Midland County Concealed Weapons Licensing Bd., 259 Mich.App. 428, 674 N.W.2d 709, Mich.App., Nov 18, 2003.

Background: Applicant for concealed pistol license sought review of denial of her application by county concealed weapons licensing board. The Circuit Court, Midland County, Thomas L. Ludington, J., entered judgment for board. Applicant appealed. 

Holding: The Court of Appeals, David H. Sawyer, J., held that applicant was not "convicted of a felony" under the concealed pistol licensing act (CPLA).

Reversed and remanded.
· The appellate court will review a lower court's review of an agency decision for clear error.

Glennon v. State Employees' Retirement Bd., 259 Mich.App. 476, 674 N.W.2d 728, Mich.App., Nov 20, 2003.

Background: Beneficiary of deceased retired state employee sought review of determination by State Employees' Retirement Board that beneficiary was not entitled to health insurance coverage for beneficiary's child. The Circuit Court, Ingham County, William E. Collette, J., reversed. Board appealed. 

Holding: The Court of Appeals, Meter, P.J., held that beneficiary was not entitled to health insurance benefits for beneficiary's child.

Reversed.
· Court of Appeals reviews for clear error a circuit court ruling concerning an administrative agency's decision.
· Court of Appeals will overturn a circuit court's ruling concerning an administrative agency's decision only if it is left with the definite and firm conviction that a mistake has been committed.
· A reviewing court may not substitute its judgment for that of an administrative agency if substantial evidence supports the agency's decision.
· Great deference is accorded the construction given a statute by the agency legislatively chosen to enforce it, which construction ought not be overruled without cogent reasons.

Minnesota


Anderson v. State, Dept. of Natural Resources, 674 N.W.2d 748, Minn.App., Feb 17, 2004.

Background: Beekeepers sued paper company and Department of Natural Resources (DNR) asserting claims of trespass, nuisance, common-law negligence, and negligence per se for spraying pesticides on poplar groves which killed their bees. The District Court, Douglas County, Peter Irvine, J., entered summary judgment for paper company on all claims and for DNR on all claims except for negligence claims regarding single spraying incident. Beekeepers appealed. 

Holdings: The Court of Appeals, Hudson, J., held that: 

(1) testimony of agency expert was entitled to deference; 

(2) evidence was insufficient to show negligence per se by violation of pesticide label; 

(3) landowner's duty is to not wantonly or intentionally harm foraging bees on property; 

(4) defendants did not breach duty to bees by spraying; 

(5) DNR was not vicariously liable for contractor's acts or omissions; and 

(6) beekeepers had no interest in land on which to base nuisance claim

Affirmed in part and reversed in part.
· An agency decision is presumed to be correct, and courts give deference to the agency's expertise and special knowledge in the field of its technical training, education, and experience.
· Decision by administrative agency within its expertise and special knowledge of the field will be reversed only if it reflects an error of law, the findings are arbitrary and capricious, or the findings are unsupported by substantial evidence.

In re Expulsion of I.A.L., 674 N.W.2d 741, 185 Ed. Law Rep. 346, Minn.App., Feb 17, 2004.

Background: Junior high school student challenged, by writ of certiorari, Department of Education's decision affirming independent school district's 12- month expulsion of student for engaging in fistfight with another student. 

Holding: The Court of Appeals, Wright, J., held that as a matter of first impression, expulsion proceedings that are initiated within a reasonable period after the alleged misconduct and that do not result in suspension for more than the 15-day statutory maximum do not violate the student's due process rights to timely proceedings.

Affirmed.
· A student's entitlement to a public education is a property interest that is protected by the Due Process Clause, which may not be taken away for student misconduct without adherence to the minimum procedures required by that Clause.
· The four Mathews v. Eldridge factors for determining whether procedural due process has been afforded are: (1) the private interest affected by the official action; (2) the risk of an erroneous deprivation of such interest through the procedures used; (3) the probable value, if any, of additional or substitute procedural safeguards; and (4) the government's interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.
· When an agency acts in a quasi-judicial capacity, the reviewing court applies the substantial evidence test on review.
· The reviewing court gives great deference to an agency's findings of facts.
· Under the substantial-evidence test, the court evaluates the evidence relied on by the agency in view of the entire record as submitted.

Tischer v. Housing and Redevelopment Authority of Cambridge, 675 N.W.2d 361, Minn.App., Mar 02, 2004.

Background: Terminated employee of municipal housing and redevelopment authority brought breach of contract action against authority arising out of her termination. The District Court, Isanti County, P. Hunter Anderson, J., denied authority's motion to dismiss for lack of jurisdiction. Authority appealed. 

Holding: The Court of Appeals, Lansing, J., held that statute providing that authority was liable in contract or tort in the same manner as a private corporation did not permit district court to review employee's claim.

Reversed.
· Absent an explicit statutory or appellate rule authorizing review in the district court, judicial review of all administrative quasi-judicial decisions must be invoked only by writ of certiorari to the court of appeals.

Montana

Roos v. Kircher Public School Bd. of Trustees, 320 Mont. 128, 86 P.3d 39, 185 Ed. Law Rep. 1059, 2004 MT 48, Mont., Mar 02, 2004.

Background: Nontenure teacher appealed decision of State Superintendent of Public Instruction that reversed county superintendent's denial of school district's motion to dismiss in teacher's appeal of district's decision not to renew teacher's contract. The District Court, Sixteenth Judicial District, County of Custer, Joe L. Hegel, J., affirmed State Superintendent's decision. Teacher appealed. 

Holding: The Supreme Court, Jim Regnier, J., held that county superintendent did not have jurisdiction to hear appeal.

Affirmed.
· Agency's conclusion of law will be upheld by a district court if the agency's interpretation of the law is correct.
· Supreme Court employs same standards used by district court in reviewing agency's decision when reviewing district court's decision, and Supreme Court must accordingly determine whether an agency's findings of fact are clearly erroneous and whether its conclusions of law were correct.

Shoemaker v. Denke, 319 Mont. 238, 84 P.3d 4, 21 IER Cases 181, 2004 MT 11, Mont., Jan 27, 2004.

Background: City council member sought judicial review of decision of Human Rights Commission (HRC) granting city clerk's motion to strike council member's appeal from hearing examiner's decision, which awarded damages and injunctive relief to clerk for council member's retaliation concerning clerk's sexual harassment complaint against mayor. The District Court, Twentieth Judicial District, Sanders County, Deborah Kim Christopher, J., granted clerk's motion to dismiss. Council member appealed. 

Holdings: The Supreme Court, Jim Rice, J., held that: 

(1) exception to exhaustion doctrine when purely legal issue was at center of dispute did not apply, and 

(2) council member's failure to timely file brief to HRC resulted in council member failing to exhaust administrative remedies.

Affirmed.
· Purpose of exhaustion doctrine regarding administrative remedies is to allow governmental entity to make factual record and to correct its own errors within its specific expertise before court interferes.
· Exception exists to exhaustion doctrine regarding administrative remedies when purely legal issue is at center of dispute.
· Statute providing for interlocutory judicial redress when final agency decision will not provide adequate remedy provides for judicial redress for cases involving purely constitutional issues.

Nebraska


In re Water Appropriation A-4924, 267 Neb. 430, 674 N.W.2d 788, Neb., Feb 20, 2004.

Background: Landowners sought review of order of the Department of Natural Resources cancelling water appropriation for nonuse for more than three consecutive years. 

Holding: The Supreme Court, Wright, J., held that Department did not act arbitrarily or capriciously in cancelling water appropriation for nonuse.

Affirmed.
· An administrative decision is "arbitrary" when it is made in disregard of the facts or circumstances and without some basis which would lead a reasonable person to the same conclusion.
· An agency's "capricious decision" is one guided by fancy rather than by judgment or settled purpose.
· The term "unreasonable" can be applied to an administrative decision only if the evidence presented leaves no room for differences of opinion among reasonable minds.

New Mexico

City of Sunland Park v. New Mexico Public Regulation Com'n, --- N.M. ----, 85 P.3d 267, 2004-NMCA-024, N.M.App., Dec 22, 2003.

Background: City filed application for alternative writ of mandamus, challenging a determination of the Public Regulation Commission (PRC) that the PRC retained exclusive jurisdiction to regulate utility condemned by city, due to the imposition of a stay in the condemnation proceeding. The District Court, Doña Ana County, Jerald A. Valentine, D.J., granted the writ, then entered order vacating the writ. City appealed. 

Holdings: The Court of Appeals, Bustamante, J., held that: 

(1) city's appeal was not mooted by the lifting of the stay; 

(2) PRC waived any technical defects in writ; 

(3) fact that city could appeal a PRC order to Supreme Court did not deprive it of ability to challenge PRC's determination by alternative writ of mandamus; 

(4) city had a clear legal right to enforce; and 

(5) imposition of stay in condemnation proceeding did not retroactively divest city of title to utility.

Reversed.
· Reviewing courts accord little deference to an agency's own interpretation of its jurisdiction.

Gallup Westside Development, LLC v. City of Gallup, 135 N.M. 30, 84 P.3d 78, 2004-NMCA-010, N.M.App., Oct 31, 2003
Background: Developers appealed from the city's proposal to extend, with certain amendments, an assessment procedure agreement (APA) relating to development of a subdivision plat, and city's rejection of developers' proposal that the APA be extended unchanged. The District Court, McKinley County, Grant L. Foutz, D.J., reversed the city's decision and issued writ of mandamus requiring city to approve extension of the expired APA as originally written. City filed petition for writ of certiorari. 

Holdings: The Court of Appeals, Castillo, J., held that: 

(1) fact that city's approval of subdivision plat was subject to revocation precluded finding that developers had vested rights; 

(2) developers did not substantially change their position in reliance on city's approval; and 

(3) statements by city staff in memos to elected officials did not establish developers' vested rights.

Writ of mandamus quashed; reversed.
· Court of Appeals will review a district court's decision in an administrative appeal under an administrative standard of review.
· Upon review of a district court's decision in an administrative appeal, the Court of Appeals conducts the same review of the administrative order as the district court sitting in its appellate capacity, while at the same time determining whether the district court erred in the first appeal.
· The district court may reverse an administrative decision only if it determines that the administrative entity acted fraudulently, arbitrarily, or capriciously, if the decision was not supported by substantial evidence in the whole record, or if the administrative entity did not act in accordance with the law.
· In an administrative appeal involving a question of substantial evidence, Court of Appeals reviews the district court's ruling by independently examining the entire record, keeping in mind that a reviewing court may not substitute its judgment for that of the administrative entity.
· In an administrative appeal involving a question of substantial evidence, Court of Appeals views evidence in the light most favorable to the administrative entity while also considering contravening evidence.
· In an administrative appeal involving a question of substantial evidence, Court of Appeals may only evaluate whether the record supports the result reached, not whether a different result could have been reached.
· Substantial evidence supporting administrative agency action is relevant evidence that a reasonable mind might accept as adequate to support a conclusion.
· The party seeking to overturn an administrative entity's decision must establish that there is no substantial evidence in the record to support the decision.

McMillan v. Allstate Indem. Co., 135 N.M. 17, 84 P.3d 65, 2004-NMSC-002, N.M., Nov 20, 2003.

Background: Insureds brought actions against automobile insurer to compel arbitration of claim for uninsured motorist (UM) benefits. In one case, the District Court, Art Encinias, D.J., invalidated policy provision for arbitration only upon consent of insurer and insured. Insurer appealed, and the Court of Appeals certified case. Insurer removed other case. The United States District Court, Martha Vázquez, J., certified question. Cases were consolidated. 

Holding: The Supreme Court, Chávez, J., held that the provision did not violate public policy and was enforceable.

Reversed and remanded; certified question answered.
· Although a reviewing court is obliged to correct a misapplication of the law, it generally may not substitute its judgment for that of the administrative agency.

Oregon


Trujillo v. Pacific Safety Supply, 336 Or. 349, 84 P.3d 119, Or., Jan 29, 2004.

Background: Three claimants in separate cases sought judicial review after Workers' Compensation Board refused to allow each claimant to present additional evidence at hearings before an administrative law judge following reconsideration by Department of Consumer and Business Services. The Court of Appeals, 181 Or.App. 302, 45 P.3d 1017; 181 Or.App. 317, 45 P.3d 990; and 181 Or.App. 458, 46 P.3d 210; ruled that claimants had no constitutional right to present such evidence. Claimants petitioned for review. 

Holding: After consolidating the cases for review, the Supreme Court, Gillette, J., held that: claimants' failure to make a complete record on reconsideration constituted a failure to exhaust their administrative remedies, which barred them from pursuing constitutional challenge to the limitations on evidence used in review process before administrative law judge.

Affirmed, with one case remanded to Workers' Compensation Board.
· Exhaustion of administrative remedies is a prerequisite to a constitutional or other challenge to an administrative scheme.
· The "exhaustion of administrative remedies doctrine" applies when a party, without conforming to the applicable statutes or rules, seeks judicial determination of a matter that was or should have been submitted to the administrative agency for decision.
· The doctrine of exhaustion of administrative remedies requires that a party properly raise issues before the administrative agency and that the party timely and adequately address the merits of the dispute before the agency.
· A party does not exhaust his or her administrative remedies simply by stepping through the motions of the administrative process without affording the agency an opportunity to rule on the substance of the dispute.

South Dakota


Habben v. G.F. Buche Co., Inc., 677 N.W.2d 227, 2004 SD 29, S.D., Mar 03, 2004.

Background: Employee was awarded unemployment benefits for constructive firing. The Circuit Court, First Judicial Circuit, Charles Mix County, Boyd L. McMurchie, J., confirmed award. Employer appealed. 

Holdings: The Supreme Court, Zinter, J., held that: 

(1) employee reasonably believed she had been terminated, and 

(2) employee had good cause to voluntarily terminate her employment.

Affirmed.
· Supreme Court reviews administrative decisions in the same manner as the circuit court.
· Unless reviewing court is left with definite and firm conviction a mistake has been made, findings of fact of administrative agency must stand.
· Conclusions of law in decision of administrative agency are fully reviewable, as are mixed questions of fact and law that require the application of a legal standard.


Streeter v. Canton School Dist., 677 N.W.2d 221, 2004 SD 30, S.D., Mar 03, 2004.

Background: Workers' compensation claimant filed a disputed claim for benefits after she injured her back while teaching a class of special needs children for employer. The Department of Labor awarded claimant total disability benefits and ordered employer to pay various medical expenses. Employer appealed. The Circuit Court of the Sixth Judicial Circuit reversed and remanded. The Department denied claimant permanent total disability and continued the payment of certain medical expenses. Employer and claimant appealed. The Circuit Court, Hughes County, Lori S. Wilbur, J., denied workers' compensation benefits for total disability and medical care. Claimant appealed. 

Holdings: The Supreme Court, Fuller, Circuit Judge, held that: 

(1) evidence supported the Department of Labor's finding that claimant was not entitled to total disability benefits, and 

(2) evidence supported finding that employer was liable to pay claimant's past medical expenses.

Affirmed in part and reversed in part.
· The standard of review in an appeal to the Supreme Court from a trial court's appellate review of an administrative decision is de novo: unaided by any presumption that the trial court is correct.
· The Supreme Court examines agency findings in the same manner as a circuit court to decide if they were clearly erroneous in light of all of the evidence; if after careful review of the entire record they are definitely and firmly convinced a mistake has been committed, only then will they reverse.
Texas


City of Houston v. Martin, 125 S.W.3d 656, Tex.App.-Hous. (1 Dist.), Dec 04, 2003.

Background: City sought review of decision of Texas Workforce Commission (TWC) awarding unemployment benefits to former employee. The 164th District Court, Harris County, Martha Hill Jamison, J., affirmed. City appealed. 

Holdings: The Court of Appeals, Sam Nuchia, J., held that: 

(1) employee did not voluntarily leave her work with city, and thus she was not disqualified from receiving unemployment benefits, and 

(2) substantial evidence supported TWC's determination that employee did not leave her last work voluntarily, as would disqualify her from receiving unemployment benefits.

Affirmed.
· In determining whether there is substantial evidence to support an agency's decision, the trial court determines whether reasonable minds could have reached the same conclusion the agency reached.

Juliff Gardens, L.L.C. v. Texas Com'n on Environmental Quality, 131 S.W.3d 271, Tex.App.-Austin, Mar 04, 2004.

Background: Applicant for permit to build and operate landfill brought declaratory judgment action against Commission on Environmental Quality, alleging that legislation enacted while his application was pending, mandating the denial of his application, constituted an unconstitutional local or special law. The 200th Judicial District Court, Travis County, Paul R. Davis, J., granted the Commission's motion to dismiss, and, in the alternative, granted summary judgment to the Commission. Applicant appealed. 

Holdings: The Court of Appeals, Mack Kidd, J., held that: 

(1) applicant presented a justiciable controversy; 

(2) the controversy was not within primary or exclusive jurisdiction of Commission on Environmental Quality; and 

(3) statute limiting Commission's power to issue landfill permits was not an unconstitutional local law or special law.

Affirmed in part, reversed in part.
· The primary jurisdiction of an agency is prudential, whereas the agency's exclusive jurisdiction is jurisdictional.
· In order for either exclusive or primary jurisdiction to apply, the agency must have authority to determine the controversy at issue.
· An administrative agency may exercise only those powers the law, in clear and express statutory language, confers upon it.
· Where an issue is one inherently judicial in nature, the courts are not ousted from jurisdiction to consider the issue unless the legislature, by a valid statute, has explicitly granted exclusive jurisdiction to the administrative body.
Wisconsin

F.M. Management Co. Ltd. Partnership v. Wisconsin Dept. of Revenue, 269 Wis.2d 526, 674 N.W.2d 922, 2004 WI App 19, Wis.App., Dec 23, 2003.

Background: Limited partnership (LP) and limited liability company (LLC), which engaged in two-step transfer of property, a transaction by limited partnership (LP) in which it deeded approximately 67 acres to limited liability company (LLC), which was supported by consideration of LP becoming LLC's only member in return for approximately 25 acres of same property retained by LLC, and LLC's immediate transfer of remaining 42 acres back to LP, appealed an order of the Circuit Court, Milwaukee County, Maxine A. White, J., affirming a decision by the Wisconsin Tax Appeals Commission imposing real estate transfer fees and penalties for said transactions. 

Holdings: The Court of Appeals, Fine, J., held that: 

(1) both transactions were conveyances within meaning of statute authorizing imposition of real estate transfer fees; 

(2) both were conveyances which did not qualify for real estate transfer- fee exemption available for conveyances between LLC and one or more of its members if all members were related to each other as spouses, linear descendants, lineal descendants or siblings; and 

(3) LP and LLC were properly subjected to penalty under real estate transfer fee statute for making improper claim for exemption.

Affirmed.
· In context of administrative appeal, Court of Appeals review the decision of the administrative agency, and not that of the Circuit Court.
· An administrative agency has the final administrative authority over matters within its jurisdiction, and, accordingly, courts generally give great weight deference to its decisions.
· For purposes of appellate review of administrative determinations, great weight deference to agency's determination is appropriate when: (1) an agency is charged with administration of the particular statute at issue; (2) its interpretation is one of long standing; (3) it employed its expertise or specialized knowledge in arriving at its interpretation; and (4) its interpretation will provide uniformity and consistency in the application of the statute, or, in other words, when a legal question calls for value and policy judgments that require the expertise and experience of an agency, the agency's decision, although not controlling, is given great weight deference.
· "Great weight deference" generally given to administrative agency's decisions on matters within agency's jurisdiction means that an agency's legal conclusions will be upheld if they are reasonable; an agency's conclusion of law is unreasonable and may be reversed by a reviewing court if it directly contravenes the words of the statute or the federal or state constitution, if it is clearly contrary to the legislative intent, history, or purpose of the statute, or if it is without rational basis.
· In a case involving administrative agency's determination of matter within its jurisdiction as matter of first impression, the correct test of whether courts give great-weight deference to the agency's legal conclusions is whether the agency has experience in interpreting a particular statutory scheme, not whether it has ruled on precise, or even substantially similar, facts before.
Kuester v. Wisconsin Retirement Bd., 269 Wis.2d 462, 674 N.W.2d 877, 2004 WI App 10, Wis.App., Dec 23, 2003.

Background: Claimant, retired firefighter who was injured on the job and who sought duty disability benefits, challenged, via petition for certiorari review, administrative rule which Wisconsin Retirement Board (WRB) applied in determining that he was not entitled to receive such benefits, arguing that rule was invalid because it was not authorized by statute and it was inconsistent with duty disability statute, or, alternatively, because it was unlawfully applied to him retrospectively. The Circuit Court, Dane County, Robert DeChambeau, J., rejected claimant's arguments and dismissed certiorari petition. Claimant appealed. 

Holdings: The Court of Appeals, Vergeront, J., held that: 

(1) Wisconsin Retirement Board had statutory authorization to promulgate controlling rules relating to amount of each monthly benefit payable under duty disability benefits statute and effective date of such payments; 

(2) rule tying effective date of duty disability benefits to date of application was not against public policy; and 

(3) claimant was precluded from arguing on appeal that WRB erroneously determined his eligibility date.

Affirmed.
· On administrative appeal, Court of Appeals does not review the circuit court's decision, but, rather, it reviews the decision of the administrative agency.
· On appeal from a decision of an administrative agency, Court of Appeals apples the same standard of review as did the circuit court; Court of Appeals' review is limited to determining: (1) whether the agency acted within its jurisdiction and authority; (2) whether the agency proceeded on a correct theory of law; (3) whether the agency's action was arbitrary, oppressive, or unreasonable; and (4) whether the evidence was such that the agency might reasonably have made the determination that it did.
· An administrative agency has only those powers that are expressly conferred or necessarily implied from the statutory provisions under which it operates.
· In deciding whether an administrative agency has exceeded its authority in promulgating a rule, courts use a de novo standard of review.
· If an administrative agency promulgates a rule that conflicts with an unambiguous statute, the agency has exceeded its authority and the rule is invalid; as courts do in construing all statutes, courts look first to the statute's plain language, and if the language is unambiguous on its face, courts apply that language to the facts at hand.

