California

Bonnell v. Medical Bd. of California, 31 Cal.4th 1255, 82 P.3d 740, 8 Cal.Rptr.3d 532, 3 Cal. Daily Op. Serv. 11,170, 2003 Daily Journal D.A.R. 14,091 , Cal., Dec 29, 2003.

Background: After Board of Medical Examiners granted Attorney General a 28-day stay of Board's decision dismissing accusations against physician, the Superior Court of Sacramento County, No. 00CS01234, James Timothy Ford, J., granted physician's request for administrative mandamus, and found that Board's order for reconsideration was void as petition was not filed within 10-day time limit. Board appealed. The Court of Appeal reversed. 

Holding: The Supreme Court granted board's petition for review, superseding Court of Appeal's decision. Werdegar, J., held that reconsideration was not filed within time limits.

Reversed.
· Once petition for reconsideration of agency decision is filed, any stay that is granted can only be "solely for the purpose of considering the petition" and must be limited to 10 days; provision for maximum 30-day stay "for the purpose of filing an application for reconsideration" does not also allow 30-day stay to review petitions that have already been filed.
· A purported Medical Board interpretation of statute concerning time limits for filing petition for reconsideration of an agency decision was not entitled to judicial deference; Board's interpretation was incorrect in light of the unambiguous language of the statute, and statute was not a regulation promulgated by the board, but a legislative enactment applicable to a wide range of administrative agencies.
· The Supreme Court is less inclined to defer to an agency's interpretation of a statute than to its interpretation of a self-promulgated regulation.

Fair Employment and Housing Com'n v. Superior Court, 115 Cal.App.4th 629, 9 Cal.Rptr.3d 409, 2004 Daily Journal D.A.R. 1105, 2004 Daily Journal D.A.R. 1381 , Cal.App. 2 Dist., Feb 05, 2004.

Background: Landlords filed petition for writ of administrative mandate, challenging finding by Fair Employment and Housing Commission that landlords had violated Fair Employment and Housing Act (FEHA) by discriminating against tenants based on race and family status. The Superior Court, Los Angeles County, No. BS075292, David Yaffee, J., overruled Commisssion's demurrer. Commission filed petition for writ of mandate. 

Holding: The Court of Appeal, Nott, Acting P.J., held that landlords failed to file original writ petition within 30-day statute of limitations.

Petition granted.
· The Administrative Procedure Act (APA) may govern conduct of a particular agency in one area but not another.

Delaware

New Castle County Dept. of Land Use v. University of Delaware, 842 A.2d 1201, 185 Ed. Law Rep. 985 , Del.Supr., Feb 02, 2004.

Background: University sought review of county board of assessment review decision upholding property tax assessment on space in student center which was leased to financial institution. The Superior Court, New Castle County, reversed decision. Board appealed. 

Holdings: The Supreme Court, Jacobs, J., held that: 

(1) university property that was leased to financial institution served a school purpose and was exempt from property tax, and 

(2) under statute exempting certain school property from property tax, the term "school purposes" meant that the school-owned property had to contribute to the legitimate welfare, convenience, and/or safety of the school community.

Affirmed.
· Administrative agencies and boards are afforded no deference on questions of statutory construction.

Idaho


Ambrose v. Idaho State Tax Com'n, --- Idaho ----, 86 P.3d 455 , Idaho, Feb 06, 2004.

Background: Taxpayer appealed decision of the Board of Tax Appeals which dismissed her appeal from on the ground that she failed to make 20% deposit required by statute in order to perfect appeal. The District Court, Fourth Judicial District, Ada County, Ronald J. Wilper, J., affirmed. Taxpayer appealed. 

Holdings: The Supreme Court, Eismann, J., held that: 

(1) taxpayer had paid full amount of $42,684 for taxes and interest based on disallowance of capital gains deduction, and thus was not required to deposit additional 20% in order to later appeal disallowance; 

(2) taxpayer failed to direct that any portion of payment she made be applied to 20% deposit required to challenge redetermination that she owed additional taxes because of disallowance of like-kind exchange; and 

(3) deposit of 20% was required for Board of Tax Appeals to have jurisdiction to hear taxpayer's challenge to redetermination of tax regarding like-kind exchange, even if redetermination was void.

Affirmed in part, reversed in part.

Miller v. St. Alphonsus Regional Medical Center, Inc., 87 P.3d 934 , Idaho, Feb 06, 2004.

Background: Physician brought action against hospital for injunctive relied or mandamus, seeking to force hospital to grant physician medical staff privileged. The District Court of the Fourth Judicial District, Ada County, Joel D. Horton, J., entered judgment for hospital and awarded attorney's fees. Physician appealed. 

Holdings: The Supreme Court, Eismann, J., held that: 

(1) review was limited to whether the procedures adopted by hospital afforded each applicant due process, whether the procedures included requirements set forth in administrative regulation, and whether hospital substantially followed its procedures; 

(2) application factors were linked to patient care and thus were not so vague so as to deny physician due process; 

(3) hearing panel which heard physician's appeal was impartial; 

(4) any violation of physician's due process rights in allowing surgeon to serve on credentials committee was harmless; 

(5) hospital was not required to supply physician with doctor's notes prior to hearing; 

(6) transcript of testimony before hospital's hearing panel was not admissible in physician's court action; and 

(7) physician's allegation of a contract between him and hospital that was for other than personal or household purposes was an allegation of a commercial transaction and thus permitted hospital to recover attorney's fees.

Affirmed.
· A common definition of procedural due process is the opportunity upon reasonable notice for a fair hearing before an impartial tribunal.

In re Water Appropriation A-5000, 267 Neb. 387, 674 N.W.2d 266 , Neb., Feb 06, 2004.

Background: Landowners appealed Department of Natural Resources (DNR) decision partially canceling their water rights. 

Holdings: The Supreme Court, Miller-Lerman, J., held that: 

(1) notice of hearing to cancel water appropriations for nonuse stated the issues involved; 

(2) telephone number provided by DNR was sufficient under statute requiring notice to include telephone number for information regarding sufficient cause for nonuse; and 

(3) evidence was sufficient to support finding that canceled land had not been irrigated for more than three consecutive years and that there was not sufficient cause for nonuse.

Affirmed.
· In an appeal from the Department of Natural Resources, an appellate court's review of the director's factual determinations is limited to deciding whether such determinations are supported by competent and relevant evidence and are not arbitrary, capricious, or unreasonable; however, on questions of law, which include the meaning of statutes, a reviewing court is obligated to reach its conclusions independent of the legal determinations made by the director.
Illinois

Harris v. Department of Human Services, 345 Ill.App.3d 764, 803 N.E.2d 1063, 281 Ill.Dec. 442 , Ill.App. 2 Dist., Jan 30, 2004.

Background: Nursing home resident, who applied for Medicaid assistance under Medical Assistance-No Grant (MANG) program, sought to transfer $25,000 to her community spouse, spouse not residing in nursing home, over and above the $89,280 statutory maximum community spouse asset allowance (CSAA)/assets that need not be spent on resident's medical care. The Department of Human Services (DHS) and the Department of Public Aid (DPA) determined that nursing home resident could transfer only $81,877, the $89,280 CSAA minus community spouse's nonexempt assets of $7,403. Executor of estate of nursing home resident, who died during pendency of proceedings, appealed. The Circuit Court, Winnebago County, Janet Clark Holmgren, J., affirmed the decision of DHS and DPA. Executor appealed. 

Holding: The Appellate Court, McLaren, J., held that evidence presented by nursing home resident was insufficient that $25,000 resident sought to transfer to community spouse over and above statutory CSAA was necessary to provide community spouse with minimum income permitted as community spouse maintenance needs allowance (CSMNA) or $2,232.

Affirmed.
· When reviewing the appeal of an administrative decision, Appellate Court reviews the agency's decision, not the decision of the trial court.
· When reviewing purely factual findings, on appeal from an administrative decision, Appellate Court will deem the agency's findings and conclusions to be prima facie true and correct, and they will be reversed only if they are against the manifest weight of the evidence.
· When reviewing the appeal of an administrative decision, if the decision involves a pure question of law, Appellate Court's review is de novo.
· When reviewing purely factual findings, on appeal from an administrative decision, Appellate Court will deem the agency's findings and conclusions to be prima facie true and correct, and they will be reversed only if they are against the manifest weight of the evidence.
· When reviewing the appeal of an administrative decision, if the decision involves a pure question of law, Appellate Court's review is de novo.
· When reviewing the appeal of an administrative decision, mixed questions of law and fact are to be reviewed under the clearly erroneous standard and will be reversed only if, after a review of the entire record, Appellate Court is left with the firm and definite conviction that a mistake has been committed.

University Professionals of Illinois, Local 4100 of the Illinois Federation of Teachers v. Stukel, 344 Ill.App.3d 856, 801 N.E.2d 1054, 280 Ill.Dec. 109, 184 Ed. Law Rep. 462 , Ill.App. 1 Dist., Dec 08, 2003.

Background: State university teachers union brought action alleging that Council of Presidents was a group formed to give advice and to make recommendations to Illinois Board of Higher Education (IBHE) and thus, was subject to provisions of Open Meetings Act. The Circuit Court, Cook County, Gay-Lloyd Lott, J., granted Council's motion to dismiss, and union appealed. 

Holding: The Appellate Court, McBride, J., held that union's unsupported allegations were insufficient to support claim that Council was an "advisory body" subject to Open Meetings Act.

Affirmed.
· In deciding whether an entity is a "public body" or an "advisory body" under Open Meetings Act, factors trial court should consider include: (1) who appoints members of entity, formality of their appointment, and whether they are paid for their tenure; (2) entity's assigned duties, including duties reflected in entity's bylaws or authorizing statute; (3) whether its role is solely advisory or whether it also has a deliberative or investigative function; (4) whether entity is subject to government control or otherwise accountable to any public body; (5) whether group has a budget; (6) its place within larger organization or institution of which it is a part; and (7) impact of decisions or recommendations that group makes.
· Open Meetings Act must be construed to avoid unintended results.

Kentucky


McManus v. Kentucky Retirement Systems, 124 S.W.3d 454 , Ky.App., Jun 13, 2003.

Background: State employee appealed from order of the Franklin Circuit Court, Roger L. Crittenden, J., affirming denial of his application for disability retirement benefits by the Board of Trustees of the Kentucky Retirement Systems. 

Holdings: The Court of Appeals, McAnulty, J., held that: 

(1) burden of proof was on employee; 

(2) substantial evidence supported finding that employee's coronary artery disease resulted from his pre-existing diabetes; and 

(3) employee was not prejudiced by introduction of portions of medical textbook.

Affirmed.
· When the decision of a fact-finder is in favor of the party with the burden of proof or persuasion in an administrative proceeding, the issue on appeal is whether the agency's decision is supported by substantial evidence, which is defined as evidence of substance and consequence when taken alone or in light of all the evidence that is sufficient to induce conviction in the minds of reasonable people.
· In administrative proceeding, where the fact-finder's decision is to deny relief to the party with the burden of proof or persuasion, the issue on appeal is whether the evidence in that party's favor is so compelling that no reasonable person could have failed to be persuaded by it.
· In its role as a finder of fact, an administrative agency is afforded great latitude in its evaluation of the evidence heard and the credibility of witnesses, including its findings and conclusions of fact.
· For purposes of determining applicable standard of review in administrative proceedings, causation generally is a question of fact.
· A reviewing court is not free to substitute its judgment for that of an agency on a factual issue unless the agency's decision is arbitrary and capricious.

Maine

Botting v. Department of Behavioral and Developmental Services, 838 A.2d 1168, 2003 ME 152 , Me., Dec 23, 2003.

Background: Voluntary patient appealed from Commissioner of the Department of Behavioral and Developmental Services's dismissal of her grievance in which she alleged that she received inadequate care when she was a voluntary patient at nondesignated nonstate medical center and that medical center failed to obtain her informed consent before it treated her. The Superior Court, Kennebec County, Atwood, J., affirmed dismissal. Patient appealed. 

Holdings: The Supreme Court, Dana, J., held that: 

(1) patient was not a "client" of the Department and thus Department lacked authority to review her claims, and 

(2) grievance process itself was not a protectable due process interest.

Affirmed.
· The Supreme Court reviews an agency decision, appealed from the Superior Court acting as an appellate court, directly for abuse of discretion, errors of law, or findings not supported by the evidence.
· Unless the meaning of a statute is clear or within its expertise, the Supreme Court will defer to an agency's interpretation of a statute it administers when the agency's interpretation is both reasonable and within the agency's own expertise.
· When the statute is unclear and it is within the agency's expertise, the Supreme Court limits its review to determining whether the agency's conclusions are unreasonable, unjust or unlawful in light of the record.

Minnesota

In re Appeal of the Selection Process for the Position of Electrician, 674 N.W.2d 242 , Minn.App., Feb 03, 2004.

Background: Former non-civil-service temporary electrician for city challenged city's application procedure for civil-service permanent electrician position. The Minneapolis Civil Service Commission, without conducting an evidentiary hearing, concluded there were no irregularities or that any irregularities were irrelevant. Electrician appealed. 

Holdings: The Court of Appeals, G. Barry Anderson, J., held that: 

(1) electrician had standing to challenge city's application process; 

(2) Commission had jurisdiction, under city charter, to review the fairness of city's application process; 

(3) Commission's findings were not supported by substantial evidence; 

(4) city improperly abandoned the posted training requirements for the position; and 

(5) reopening of application process was appropriate remedy.

Reversed and remanded.
· There is a presumption of administrative regularity, and the party claiming otherwise has the burden of proving a decision was reached improperly.\

· Findings of administrative agencies will be upheld if there is substantial evidence for the decision.
· "Substantial evidence" is defined as: (1) such relevant evidence as a reasonable mind might accept as adequate to support a conclusion; (2) more than a scintilla of evidence; (3) more than "some evidence"; (4) more than "any evidence"; and (5) evidence considered in its entirety.
· On substantial-evidence review of an agency decision, unless manifestly unjust, inferences must be accepted even though it may appear that contrary inferences would be better supported.

Mississippi


Hardy v. Mississippi Employment Sec. Com'n, 864 So.2d 1045 , Miss.App., Feb 03, 2004.

Background: Casino security guard terminated for accepting gratuity from patron while on duty appealed from order of the Employment Security Commission finding that misconduct disqualified her from receiving benefits. The Washington County Circuit Court, Ashley W. Hines, J., affirmed. Guard appealed. 

Holding: The Court of Appeals, Bridges, J., held that: substantial evidence supported Commission's finding that guard engaged in misconduct.
Affirmed.
· The standard of review of administrative agency decisions is an agency's conclusions must remain undisturbed unless the agency's order (1) is not supported by substantial evidence, (2) is arbitrary or capricious, (3) is beyond the scope or power granted to the agency, or (4) violates one's constitutional rights.
· On appeal from a decision of an administrative agency, a rebuttable presumption exists in favor of the administrative agency's decision, and the challenging party has the burden of proving otherwise.
· On appeal from the decision of an administrative agency, the reviewing court must not reweigh the facts of the case or insert its judgment for that of the agency.
Public Employees' Retirement System v. Finklea, 862 So.2d 569, 184 Ed. Law Rep. 662 , Miss.App., Jan 06, 2004.

Background: Former public school employee sought judicial review of administrative denial of her request for permanent disability benefits by the Board of Trustees of the Public Employees' Retirement System (PERS). The Circuit Court, First Judicial District, Hinds County, Tomie T. Green, J., reversed and granted disability benefits. PERS appealed. 

Holding: The Court of Appeals, Chandler, J., held that PERS's denial of custodian's permanent disability benefits claim was arbitrary and capricious.

Affirmed.
· If an administrative agency's decision is not based on substantial evidence, it necessarily follows that the decision is arbitrary and capricious.
· An administrative agency's decision is arbitrary if not done according to reason or judgment, but dependent on the will alone, and an agency's action is capricious if done without reason, in a whimsical manner, implying either a lack of understanding of or disregard for the surrounding facts and settled controlling principles.

Missouri


Harris v. Hunt, 122 S.W.3d 683 , Mo.App. E.D., Dec 02, 2003.
Background: Licensee appealed from decision of the Circuit Court, St. Louis County, Barbara A. Crancer, J., affirming the decisions of the Administrative Hearing Commission (AHC) and the Missouri Real Estate Commission (MREC) suspending his real estate licenses for two years followed by a three-year period of probation. 

Holding: The Court of Appeals, Clifford H. Ahrens, P.J., held that standards contained in statute providing that real estate licenses shall only be given to people with good moral character and good reputation for honesty, integrity and fair dealing were not unconstitutionally vague as applied to real estate licensee in disciplinary proceeding.

Affirmed.
· On appeal of an agency decision, appellate court reviews the decision of the agency.
· Appellate court will uphold the decision of the Administrative Hearing Commission (AHC) if it is supported by competent and substantial evidence upon the record as a whole.
· On appeal of agency decision, appellate court considers the evidence in a light most favorable to the decision, and defers to the factual determinations of the agency.
· Weight of the evidence is not in issue on judicial review of an administrative hearing decision.

New Hampshire


Silva v. Warden, 150 N.H. 372, 839 A.2d 4 , N.H., Dec 24, 2003.

Background: Inmate brought action for assault and violation of his constitutional rights against warden and corrections officers, arising out of officers' conduct during pat-down and strip out searches. The Superior Court, Merrimack County, Fitzgerald, J., granted warden and officers' motion to dismiss with prejudice. Inmate appealed. 

Holdings: The Supreme Court, Dalianis, J., held that: 

(1) inmate's assault allegations adequately specified the alleged harm; 

(2) inmate was not required to adduce expert testimony to prove his damages for assault; and 

(3) failure of appellate record to conclusively show whether inmate timely took first step to exhaust his administrative remedies precluded dismissal of inmate's constitutional claims with prejudice.

Reversed in part; vacated in part; and remanded.
· A court may dismiss an action with prejudice for failure to exhaust administrative remedies, if administrative remedies are no longer available to the plaintiff.

New Jersey

Borough Of Closter v. Abram Demaree Homestead, Inc., 365 N.J.Super. 338, 839 A.2d 110, N.J.Super.A.D., Jan 14, 2004.

Background: Borough brought action alleging owner of nonprofit, organic farm had created a nuisance by interfering with the flow of surface water. The Superior Court, New Jersey, Law Division, Bergen County, No. L-6334-98, entered order directing farm owner to remove soil, and owner appealed. 

Holdings: The Superior Court, Appellate Division, Lefelt, J.A.D., held that: 

(1) county agricultural board (CAB) had to decide whether owner's actions were farm practices and were direct threat to the public health and safety, and whether farm met statutory definition of commercial farm, and 

(2) farm owner did not waive its right to a primary determination by the CAB.

Vacated and remanded.
· Primary jurisdiction recognizes that both the administrative agency and the courts have subject matter jurisdiction, but for policy reasons, the agency should exercise its jurisdiction first.
· Primary jurisdiction comes into play whenever enforcement of a claim requires the resolution of issues which, under a regulatory scheme, have been placed within the special competence of an administrative body.
· While the Appellate Division is not bound by an agency's interpretation of statutory intent, it gives great weight to regulations propounded by an agency charged with implementing the statute being construed.

D.L. v. Board of Educ. of Princeton Regional School Dist., 366 N.J.Super. 269, 840 A.2d 979, 184 Ed. Law Rep. 930 , N.J.Super.A.D., Feb 05, 2004.

Background: Parents appealed from decision State Board of Education affirming and adopting decisions of the Commissioner and Administrative Law Judge (ALJ), finding that their children attended public schools in certain school district illegally, and ordering them to pay $27,292.38 in tuition to that district for the period of ineligible attendance. 

Holding: The Superior Court, Appellate Division, Parker, J.A.D., held that evidence was sufficient that students were domiciled in school district where they attended school as of date their parents closed on in-district residence.

Reversed and remanded.
· For purposes of judicial review of administrative decisions, Appellate Division generally defers to credibility determinations made by Administrative Law Judge (ALJ), who had the opportunity to hear the testimony and observe the demeanor of the witnesses.

Essex County Bd. of Taxation v. Township of Caldwell, 1 N.J.Tax 188 , N.J.Super.A.D., Jan 17, 2003.

Background: Board of taxation brought action to enforce order issued to municipality to conduct revaluation, and on transfer from Superior Court, board moved for summary judgment and municipality brought cross motion to dismiss complaint. The Tax Court, 19 N.J.Tax 587, Bianco, J.T.C., granted summary judgment for board and directed revaluation. Municipality appealed. 

Holding: The Superior Court, Appellate Division, held that lack of uniformity and inequity required municipality to revalue all of the real property within the municipality.

Affirmed.
· An agency's interpretation of its own rule is owed considerable deference because the agency that drafted and promulgated the rule should know the meaning of that rule.

In re Adopted Amendments To N.J.A.C., 365 N.J.Super. 255, 839 A.2d 60 , N.J.Super.A.D., Dec 23, 2003.

Background: Builders association appealed Department of Environmental Protection amendment which adopted landscape mapping method to classify those wetlands which support the habitats of threatened or endangered species. 

Holding: The Superior Court, Appellate Division, Conley, P.J.A.D., held that: Department could adopt landscape method, even if species had not been seen in particular area.

Affirmed.
· Agency regulations are presumed valid and are accorded a presumption of reasonableness.
· Findings of ultra vires agency actions are disfavored.
· The fundamental consideration in reviewing agency actions is that a court may not substitute its judgment for the expertise of an agency so long as that action is statutorily authorized and not otherwise defective because arbitrary or unreasonable.
· Substantial deference is accorded by reviewing courts to the interpretation an agency gives of a statute that the agency is charged with enforcing, as agencies have the specialized expertise necessary to enact regulations dealing with technical matters and are particularly well equipped to read and understand the massive documents and to evaluate the factual and technical issues that rulemaking would invite.
· Deference to an administrative agency is especially appropriate when new and innovative legislation is being put into practice, or when the agency has been delegated discretion to determine the specialized and technical procedures for its tasks.
· The judicial role in reviewing regulations promulgated by an agency is restricted to three inquiries: (1) whether the agency's action violates the enabling act's express or implied legislative policies, (2) whether there is substantial evidence in the record to support the findings on which the agency based its action, and (3) whether in applying the legislative policies to the facts the agency clearly erred by reaching a conclusion that could not reasonably have been made upon a showing of the relevant factors.
· A regulation can only be set aside if it is proved to be arbitrary or capricious, plainly transgresses the statute it purports to effectuate, or alters the terms of the statute and frustrates the policy embodied in it.
· The burden is on the party challenging the validity of the regulation.
· A regulation is subject to the same rules of construction as a statute and should be construed according to the plain meaning of the language.
· An administrative agency cannot, under the guise of administrative interpretation, give a statute any greater effect than is permitted by the statutory language.
· An agency's power exists solely as granted by the Legislature.
· Reviewing courts will intercede if the agency's action exceeds the bounds of its discretion.

New York

O'Gorman v. Journal News Westchester, 2 A.D.3d 815, 770 N.Y.S.2d 121, 2003 N.Y. Slip Op. 19977 , N.Y.A.D. 2 Dept., Dec 29, 2003.

Background: Motorist who was injured when his vehicle was involved in collision brought action against newspaper carrier who was driving other vehicle and newspaper who allegedly employed carrier. The Supreme Court, Rockland County, Nelson, J., denied motorist's motion for summary judgment, and he appealed. 

Holding: The Supreme Court, Appellate Division, held that administrative determination that newspaper was paper carrier's employer for workers' compensation purposes did not have preclusive effect with respect to the issue of whether newspaper was vicariously liable for carrier's actions.

Affirmed.
· While issue preclusion may arise from the determination of administrative agencies, in that context, the doctrine of collateral estoppel is applied more flexibly.
· Administrative agency's final conclusion, characterized as an ultimate fact or a mixed question of fact and law, is not entitled to preclusive effect.

Site Acquisitions, Inc. v. Town of New Scotland, 2 A.D.3d 1135, 770 N.Y.S.2d 157, 2003 N.Y. Slip Op. 19632 , N.Y.A.D. 3 Dept., Dec 18, 2003.

Background: Article 78 proceeding was brought, challenging determination of the Zoning Board of Appeals of the Town of New Scotland denying request by wireless phone service providers for use and area variances to construct a tower to be used as a telecommunications facility. The Supreme Court, Albany County, Malone, Jr., J., dismissed the application. Providers appealed. 

Holding: The Supreme Court, Appellate Division, Lahtinen, J., held that substantial evidence supported decision of Zoning Board that less intrusive means existed to remedy gap in wireless service.

Affirmed.
· Substantial evidence, while not as great as a preponderance, nevertheless requires more than a mere scintilla and must reflect adequate relevant proof that a reasonable person would accept to support a conclusion.

Oklahoma


Horry v. City of Tulsa, 83 P.3d 896, 2004 OK CIV APP 13 , Okla.Civ.App. Div. 4, Oct 28, 2003.

Background: City employee petitioned for writ of mandamus to compel city to reinstate her position after demotion based on tie vote of civil service commissioners. The District Court, Tulsa County, J. Michael Gassett, J., denied petition. Employee appealed. 

Holding: The Court of Civil Appeals, Keith Rapp, J., held that: there was no final action by commission for which writ of mandamus could issue.

Affirmed.
· An adjourned proceeding of an administrative hearing body is a continuation of the original matter unless the adjournment is sine die or some rule, such as a constitution, charter, statute, or ordinance, provides otherwise.

Oregon


SAIF Corp. v. Ross, 191 Or.App. 212, 82 P.3d 1035 , Or.App., Dec 10, 2003.

Background: Workers' compensation insurer was ordered by Department of Consumer and Business Services to pay for injured worker's chiropractic treatment. Insurer sought judicial review. 

Holding: The Court of Appeals, Schuman, J., held that doctors' piecemeal treatment plan was adequate to apprise insurer.

Affirmed.
· The Court of Appeals reviews the interpretation of an agency rule for legal error, but the court defers to an agency's interpretation of its own rule if that interpretation is plausible and is not inconsistent with the rule's wording, its context, or any other source of law.
Reversed by: SAIF Corp. v. Ross, 192 Or.App. 200, 84 P.3d 823, Or.App., Feb 18, 2004.

Background: Workers' compensation insurer sought judicial review of order by Department of Consumer and Business Services to pay for injured worker's chiropractic treatment. The Court of Appeals, 191.Or.App. 212, 82 P.3d 1035, ruled that the treatment plan was adequate to apprise the insurer, even though it came to the insurer in separate documents. Insurer petitioned for reconsideration. 

Holding: The Court of Appeals, Schuman, J., held that: insurer was liable for chiropractic treatments only from date of signed letter from injured worker's attending physician that contained the final elements of the treatment plan prescribed by that physician.

Remanded with instructions, and otherwise affirmed.

Pennsylvania

In re Canvass of Absentee Ballots of November 4, 2003 General Election, 839 A.2d 451, Pa.Cmwlth., Dec 22, 2003.

Background: Candidates commenced action in federal court seeking review of decision by county elections board to count third-party hand-delivered absentee ballots. The United States District Court for the Western District of Pennsylvania, Conti, J., issued temporary restraining order ordering that certain hand-delivered absentee ballots be segregated and that candidates were entitled to a hearing on validity of such challenged ballots. Following election, county elections board disenfranchised some of said ballots, and candidates filed appeal with state court. The Common Pleas Court, Allegheny County, Nos. GD 03-022785 and 03-022803, James, J., reversed election board's decision. Candidates appealed and state committee of political party cross-appealed. 

Holdings: The Commonwealth Court, Nos. 2649 C.D. 2003 and 2650 C.D. 2003, Pellegrini, J., held that: 

(1) state committee of political party had standing to challenge action by county elections board in disenfranchising ballots, and 

(2) ballots should have been counted, despite mandatory delivery language in statute, as county elections board misled voters into believing they did not have to abide by statute's language.

Affirmed as modified.
· When an administrative body acts negligently, improperly or in a misleading way, unintentionally or otherwise, there is a breakdown in the agency's operations, and when actions are taken by individuals based on the administrative body's acts, those individuals cannot be held responsible.

Reversed by: In re Canvass of Absentee Ballots of November 4, 2003 General Election, 843 A.2d 1223, Pa., Mar 08, 2004.

Background: Candidates commenced action in federal court seeking review of decision by county elections board to count third-party hand-delivered absentee ballots. The United States District Court for the Western District of Pennsylvania, Conti, J., issued temporary restraining order ordering that certain hand-delivered absentee ballots be segregated and that candidates were entitled to a hearing on validity of such challenged ballots. Following election, county elections board disenfranchised some of said ballots, and candidates filed appeal with state court. The Common Pleas Court, Allegheny County, Nos. GD 03-022785 and 03-022803, Joseph M. James, President Judge, reversed election board's decision. Candidates appealed and state committee of political party cross-appealed. The Commonwealth Court, en banc, Nos. 2649 and 2650 C.D. 2003, Pellegrini, J., 839 A.2d 451, affirmed as modified, and appeal was taken. 

Holding: The Supreme Court, Nos. 71 and 72 WAP 2003, Castille, J., held that, as matter of first impression, Election Code's "in person" delivery requirement for absentee ballots was mandatory, and thus, absentee ballots delivered by third persons on behalf of non-disabled voters were invalid, notwithstanding county board of elections' erroneous instructions to the contrary, indicating that this practice was permitted.

Reversed.


Lehman v. Pennsylvania State Police, --- Pa. ----, 839 A.2d 265 , Pa., Dec 30, 2003.

Background: Individual, who pleaded guilty in 1962 to larceny, sought review of order of Office of Attorney General (OAG), NO. FAD00259, that denied individual's request for relief from Pennsylvania State Police's (PSP's) denial of individual's application to purchase firearm pursuant to Federal Gun Control Act (GCA). The Commonwealth Court, No. 2446 C.D. 2000, McGinley, J., 782 A.2d 623, affirmed. Individual appealed. 

Holdings: The Supreme Court, No. 60 MAP 2002, Eakin, J., held that: 

(1) provision of GCA forbidding from purchasing firearm person convicted of crime punishable by in excess of one year of imprisonment is not punitive, and thus, provision does not constitute ex post facto law, and 

(2) waiver rule did not bar individual's as applied constitutional challenges to provision of GCA.

Affirmed in part; reversed in part; remanded with directions.
· Primary purpose of exhaustion of administrative remedies doctrine is to ensure claims will be addressed by body having expertise in relevant area.
· Administrative agencies have authority to consider validity of their regulations, but they must refuse to consider validity of their organic statutes.
· Exception to rule requiring issue to be raised before administrative agency in order to preserve issue for appellate review applies only to facial challenges to statute's constitutionality; claims challenging statute's application to facts of particular case must be raised before agency or they are waived, and agency is required to address challenges to statute as applied.

Tennessee

Bacardi v. Tennessee Bd. of Registration in Podiatry, 124 S.W.3d 553 , Tenn.Ct.App., May 30, 2003.

Background: Podiatrist sought judicial review of refusal of Board of Registry in Podiatry to set aside settlement agreement in which podiatrist relinquished his right to reapply for or reactivate his state license. The Chancery Court, Davidson County, Ellen Hobbs Lyle, Chancellor, upheld validity of settlement agreement. Podiatrist appealed. 

Holding: The Court of Appeals, W. Frank Crawford, P.J., W.S., held that podiatrist was bound by consent decree that incorporated his waiver of right to reactivate his license.

Affirmed.
· The scope of review in Court of Appeals is the same as in the trial court, to review findings of fact of the administrative agency upon the standard of substantial and material evidence.
· "Substantial and material evidence" supporting the administrative agency's findings of fact requires something less than a preponderance of the evidence, but more than a scintilla or glimmer.
· While Court of Appeals, in reviewing administrative agency decision, may consider evidence in record that detracts from its weight, Court of Appeals is not allowed to substitute its judgment for that of agency concerning weight of the evidence.
· Evidence before administrative tribunal must be such relevant evidence as a reasonable mind might accept as adequate to support a rational conclusion and such as to furnish a reasonably sound basis for the action under consideration.
· Construction of statutes and application of law to facts are questions of law that may be addressed by courts on review of agency's decision.

Texas

Pantera Energy Co. v. Railroad Com'n of Texas, 2004 WL 210628 , Tex.App.-Austin, Feb 05, 2004.

Background: Energy company filed suits for judicial review of orders of the Railroad Commission dismissing energy company's applications to dissolve formerly pooled oil and gas units for failure to provide notice to owners and operators of adjacent offset tracts, and a declaratory judgment action challenging the notice requirement. The 250th Judicial District Court, Travis County, W. Jeanne Meurer, J., dismissed the actions as moot after the administrative rule governing such applications was amended to require notice to offset owners and operators. Energy company appealed. 

Holdings: On grant of rehearing, the Court of Appeals, Bea Ann Smith, J., held that: 

(1) amended rule's notice requirement was a procedural change that applied prospectively to all pending applications, whenever filed; 

(2) issue of whether Commission improperly required company to provide notice under former rule was moot; 

(3) Commission's amendment of rule while applications were pending was not arbitrary and capricious; and 

(4) change in notice procedure did not deprive company of any vested rights.

Affirmed.
· Issue of whether Railroad Commission improperly required energy company to provide notice to owners and operators of adjacent offset tracts of its application to dissolve formerly pooled oil and gas units was rendered moot by procedural amendment of administrative rule to expressly require such notice; decision on whether former rule allowed Commission to require notice to offset operators and owners would have constituted nothing more than an advisory opinion on an abstract question of law.
· In a suit for judicial review of agency decision, reviewing court may identify error but may not dictate how to correct the error; to do so would usurp authority and discretion delegated to agency by legislature.
Utah


In re Anderson, 82 P.3d 1134, 491 Utah Adv. Rep. 29, 2004 UT 7 , Utah, Jan 23, 2004.
Background: In proceeding to discipline juvenile court judge, the Judicial Conduct Commission recommended public reprimand. 

Holdings: The Supreme Court held that: 

(1) allowing the Judicial Conduct Commission to investigate, prosecute, and adjudicate claims against judges does not violate due process; 

(2) statutory definition of "complaint" to include written statement by executive director of the Judicial Conduct Commission is unconstitutional; and 

(3) removal from office was warranted.

Removal ordered.
· In the case of administrative agencies, the Supreme Court reviews the actions as an appeal, never takes additional evidence, and is always bound to defer, to some extent, to the determinations of the agency.
Virginia

Vasaio v. Department of Motor Vehicles, 42 Va.App. 190, 590 S.E.2d 596 , Va.App., Jan 13, 2004.

Background: Motorcycle owner sought judicial review of decision of the Department of Motor Vehicles (DMV) upholding the administrative order of suspension of driving privileges. The Circuit Court, City of Richmond, Randall G. Johnson, J., affirmed. Owner appealed. 

Holdings: The Court of Appeals, Elder, J., held that: 

1) owner's motorcycle qualified as a "motor vehicle" within meaning of statutes governing registration of uninsured motor vehicles, and 

(2) substantial evidence supported hearing officer's conclusion that owner failed to show good cause to believe his motorcycle was insured when he registered it.

Affirmed.
· On appeal of an agency decision pursuant to the Administrative Process Act, the sole determination as to factual issues is whether substantial evidence exists in the agency record to support the agency's decision.
· The reviewing court may reject an administrative agency's findings of fact only if, considering the record as a whole, a reasonable mind necessarily would come to a different conclusion.
· In making the determination of whether to reject an administrative agency's findings of fact, the reviewing court shall take due account of the presumption of official regularity, the experience and specialized competence of the agency, and the purposes of the basic law under which the agency has acted.
· On appeal of an agency's determination on issues of law, where the question involves an interpretation which is within the specialized competence of the agency and the agency has been entrusted with wide discretion by the General Assembly, the agency's decision is entitled to special weight in the courts, and judicial interference is permissible only for relief against the arbitrary or capricious action that constitutes a clear abuse of delegated discretion.
· When a question involves an interpretation which is within specialized competence of agency, agency's decision is entitled to special weight in the courts, and judicial interference is permissible only for relief against the arbitrary or capricious action that constitutes a clear abuse of delegated discretion.
West Virginia

Martinka Coal Co. v. West Virginia Div. of Environmental Protection, 214 W.Va. 467, 590 S.E.2d 660, W.Va., Nov 24, 2003.
Background: Coal company appealed Surface Coal Mining and Reclamation Act (SCMRA) violation to the Surface Mine Board. Petitioners moved to intervene and were granted full party status. After the Board affirmed the violation, petitioners petitioned for costs, attorney's fees, and expert witness fees, and the Board granted the petition in part. Company appealed, and the circuit court affirmed. Petitioners subsequently petitioned for additional fees and costs associated with time expended opposing reversal of fee decision. The Circuit Court, Marion County, Fred L. Fox, II, J., denied the request. Petitioners petitioned for appeal. 

Holding: After granting the petition, the Supreme Court of Appeals, Albright, J., held that SCMRA regulations permit recovery of additional attorneys' fees for the time expended during a circuit court appeal in successfully defending an appeal to the Board.

Reversed and remanded.
· On appeal of an administrative order from a circuit court, the Supreme Court of Appeals reviews questions of law presented de novo.
State ex rel. Human Resource Development And Employment, Inc. v. Board of Risk and Ins. Management of West Virginia, 214 W.Va. 460, 590 S.E.2d 653 , W.Va., Nov 21, 2003.

Background: Non-profit corporation petitioned for writ of mandamus to require the State Board of Risk and Insurance Management (BRIM) to reinstate liability insurance policy that BRIM decided not to renew because corporation was sole shareholder of for-profit landlord. The corporation claimed discrimination by BRIM. The Circuit Court, Kanawha County, Charles E. King, Jr. J., refused to grant writ. Corporation appealed. 

Holding: The Supreme Court of Appeals held that BRIM was required to offer the policy.

Reversed.
· Courts presume that an agency's actions are valid, but only as long as the decision is supported by substantial evidence or by a rational basis.

