Alaska

Board of Trade, Inc./Nome Airport E/W Runway Rehabilitation v. State Dept. of Labor, Wage and Hour Admin., 83 P.3d 1072 , Alaska, Jan 23, 2004

Background: Department of Labor filed prevailing wage complaint against employer-subcontractor, alleging that workers employed at quarry 13 miles from site of public airport construction project were "on-site" within meaning of Department's regulation and, thus, that employer was required to pay prevailing wages under the Little Davis-Bacon Act (LDBA). After formal hearing, hearing officer granted Department's summary judgment motion, and Director of the Division of Labor Standards and Safety subsequently adopted hearing officer's findings, ordering employer to pay $118,110.59. Employer appealed. The Superior Court, Third Judicial District, Anchorage, Milton M. Souter, J., affirmed, and employer appealed. The Supreme Court, 968 P.2d 86, vacated and remanded. On remand, the Superior Court, Third Judicial District, Anchorage, Rene J. Gonzales, J., concluded that the employer was required to pay prevailing wages under the LDBA. Employer appealed. 

Holdings: The Supreme Court, Fabe, C.J., held that: 

(1) the hearing officer applied the incorrect legal standard to conclude that the quarry was on-site, and 

(2) the record did not support the hearing officer's determination that the quarry was in "close geographic proximity" to the project footprint.

Reversed.

· The Supreme Court does not defer to a superior court acting as an intermediate court of appeal over agency decision.
· In reviewing an agency's ruling, the Supreme Court applies the reasonable basis test for questions of law involving agency expertise but applies the substitution of judgment test for questions of law where no expertise is involved.
· The Supreme Court applies a substantial evidence test when reviewing an agency's factual determinations; "substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Under the substantial evidence standard, the reviewing court does not reweigh the evidence or choose between competing inferences in reviewing an agency's factual determinations; it only determines whether such evidence exists.
State v. Kenaitze Indian Tribe, 83 P.3d 1060 , Alaska, Jan 16, 2004.

Background: Indian tribes brought action challenging constitutionality of subsistence hunting and fishing statute, for declaration that state was not managing fish stocks in area in accordance with subsistence priority, and for injunction barring state from restricting ability to engage in subsistence uses of fish. The Superior Court, Third Judicial District, Anchorage, Dana Fabe, J., ruled that portions of statute were unconstitutional. On appeal, the Supreme Court reversed and remanded, 894 P.2d 632. After the Superior Court stayed the case for several years, the Indian tribes moved for summary judgment on statutory claims. The Superior Court, Third Judicial District, Anchorage, Mark Rindner, J., entered judgment declaring portion of nonsubsistence area invalid and remainder valid. State appealed, and Indian tribe cross-appealed. 

Holdings: The Supreme Court, Eastaugh, J., held that: 

(1) Joint Boards of Fisheries and Game could draw starting boundaries of nonsubsistence areas before applying statutory criteria to identify those areas; 

(2) Joint Boards could include communities within large geographical area when applying criteria to identify nonsubsistence areas; 

(3) regulation's inclusion of two Indian communities within nonsubsistence area was reasonable and not arbitrary; 

(4) regulation's inclusion of other Indian community within nonsubsistence area was reasonable and not arbitrary; and 

(5) regulations inclusion of peninsula in nonsubsistence area was reasonable and not arbitrary.

Affirmed in part, reversed in part.
· When a regulation is adopted in accordance with the Administrative Procedure Act, and the legislature intended to give the agency discretion, the Supreme Court reviews the regulation by ascertaining whether the regulation is consistent with its authorizing statutory provisions and whether the regulation is reasonable and not arbitrary.
· In determining whether an administrative regulation is reasonable or arbitrary, the Supreme Court looks at the agency's process for adopting the regulation.
· Review of whether a regulation is reasonable or arbitrary consists primarily of ensuring that the agency has taken a hard look at the salient problems and has genuinely engaged in reasoned decision making or determining whether the agency has failed to consider an important factor.
· An administrative agency may make a reasonable decision even though the information available to it is limited; complete certainty is not required.

Arkansas


Kuhn v. Director, Arkansas Employment Sec. Div., 121 S.W.3d 517 , Ark.App., Oct 08, 2003.
Background: Unemployment compensation claimant appealed decision of Board of Review retroactively disqualifying her for benefits paid between the academic terms of her part-time place of employment with university. 

Holding: The Court of Appeals, Robert J. Gladwin, J., held that claimant's receipt of educational wages in base period of her claim did not render her ineligible for benefits during between-terms time periods.

Reversed and remanded.

· Construction of a statute by an administrative agency should not be overturned unless it is clearly wrong, and appellate court will not substitute its judgment for that of an administrative agency unless the administrative agency's decision is arbitrary and capricious.
· Administrative actions may be considered "arbitrary and capricious" where they are not supported by any rational basis, or hinge on a finding of fact based on an erroneous view of the law.
California

Stolman v. City of Los Angeles, 114 Cal.App.4th 916, 8 Cal.Rptr.3d 178, 4 Cal. Daily Op. Serv. 30, 2004 Daily Journal D.A.R. 22 , Cal.App. 2 Dist., Dec 30, 2003.

Background: Resident who lived near gasoline station petitioned for writ of mandate challenging city's granting of variance that permitted station owner to expand operations to include automobile detailing service. The Superior Court of Los Angeles County, No. BS070705, Dzintra I. Janavs, J., denied the petition, and resident appealed. 

Holdings: The Court of Appeal, Charles S. Vogel, J., held that: 

(1) substantial evidence did not support city's critical required finding that strict application of zoning ordinance would result in practical difficulties or unnecessary hardship, and 

(2) zoning administrator's finding that gas station was unique in immediate area was abuse of discretion.

Reversed with directions.
· While an administrative interpretation of a statute will be accorded great respect by the courts and will be followed if not clearly erroneous, the court has the duty to state the true meaning of the statute finally and conclusively, notwithstanding the agency's construction.
· An agency's interpretation of a regulation or statute does not control if an alternative reading is compelled by the plain language of the provision.

Taxara v. Gutierrez, 114 Cal.App.4th 945, 8 Cal.Rptr.3d 172, 4 Cal. Daily Op. Serv. 33, 2004 Daily Journal D.A.R. 31 , Cal.App. 3 Dist., Dec 30, 2003.
Background: Driver petitioned for writ of mandate, challenging suspension of her driver's license by the Department of Motor Vehicles (DMV). The Superior Court of Sacramento County, No. 01CS01847, Morrison C. England, J., granted petition, and DMV appealed. 

Holding: The Court of Appeal, Robie, J., held that regulation requiring observation of driver for 15 minutes prior to administration of breath test did not require that single person conduct the observation.

Reversed and remanded.

· The foremost aim of the Court of Appeal in construing an administrative regulation is to ascertain the intent of the agency issuing the regulation to effectuate the purpose of the law.
· When the agency's intent in promulgating a regulation cannot be discerned directly from the language of the regulation, the Court of Appeal may look to a variety of extrinsic aids, including the purpose of the regulation, the legislative history, public policy, and the regulatory scheme of which the regulation is a part.
· Whenever possible, the Court of Appeal will interpret an administrative regulation to make it workable and reasonable.
Connecticut

A. Aiudi And Sons, LLC v. Planning And Zoning Com'n Of The Town Of Plainville, 267 Conn. 192, 837 A.2d 748 , Conn., Dec 30, 2003.

Background: Property owner filed an appeal from decision of town's planning and zoning commission to deny its application to excavate sand and gravel for a residentially-zoned parcel. The Superior Court, Judicial District of New Britain, Cohn, J., dismissed property owner's appeal. Property owner appealed. The Appellate Court, 72 Conn.App. 502, 806 A.2d 77, affirmed. Property owner filed petition for certification to appeal. 

Holdings: The Supreme Court, Zarella, J., held that: 

(1) property owner's zoning application was for special exception, rather than for site plan, and thus commission could take general considerations into account when considering application, and 

(2) zoning ordinance did not exclude potential uses other than those specifically enumerated from category of special exceptions.

Affirmed.
· Plenary review applies to questions of law relating to the interpretation of administrative regulations.

Connecticut Light and Power Co. v. St. John, 80 Conn.App. 767, 837 A.2d 841 , Conn.App., Jan 06, 2004.
Background: Utility company brought action against customers, seeking to recover for allegedly unpaid utility service to customers' property. The Superior Court, Judicial District of Stamford-Norwalk, D'Andrea, J., denied customers' motion to dismiss. Following customers being defaulted for failure to plead, the Superior Court, Karazin, J., conducted hearing in damages and rendered judgment for company. The Superior Court, Downey, J., denied customers' motion to open default judgment. Customers appealed. 

Holdings: The Appellate Court, Lavery, C.J., held that: 

(1) company's failure to properly serve writ of summons and complaint implicated only trial court's personal jurisdiction, and thus trial court had subject-matter jurisdiction; 

(2) customers waived any claim regarding lack of personal jurisdiction when customers filed their answers and counterclaims prior to filing motion to dismiss; 

(3) following customers' failure to comply with request to revise counterclaims, proper court action was to nonsuit customers on their counterclaims; and 

(4) although entry of default judgment on counterclaims was not proper, court clerk properly "defaulted" customers as to counterclaims.

Affirmed in part, reversed in part, and remanded with direction.

· Except in the special circumstances of administrative appeals, defects in service of process do not deprive court of subject-matter jurisdiction.
Secretary of Office of Policy and Management v. Employees' Review Bd., 267 Conn. 255, 837 A.2d 770, 149 Lab.Cas. P 59,837, 9 Wage & Hour Cas.2d (BNA) 663 , Conn., Jan 06, 2004.

Background: Secretary, Office of Policy and Management (OPM), appealed Employees' Review Board's final decision in favor of permanent full- time employee of Department of Correction on her leave-related grievance under the State Personnel Act. The Superior Court, Judicial District of New Britain, Henry S. Cohn, J., dismissed. Secretary appealed. 

Holding: The Supreme Court, Palmer, J., held that: employee was entitled to personal leave days and holidays on basis of her nonstandard ten-hour workday, without having two hours deducted from her vacation account to make up for difference between her workday and standard eight-hour workday.

Affirmed.
· Agency's factual and discretionary determinations are to be accorded considerable weight by the courts.
· Cases that present pure questions of law invoke a broader standard of review than is ordinarily involved in deciding whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.
· Traditional deference accorded to agency's interpretation of statutory term is unwarranted when construction of statute has not previously been subjected to judicial scrutiny or to a governmental agency's time-tested interpretation.

Florida

Meszaros v. Department of Agriculture and Consumer Services, 861 So.2d 86, 28 Fla. L. Weekly D2688 , Fla.App. 5 Dist., Nov 21, 2003.
Background: State Department of Agriculture and Consumer Services issued intermediate final order (IFO) advising property owners that their citrus trees would be destroyed because they were located within 1900 feet of trees diseased with citrus canker. Property owners appealed. 

Holding: The District Court of Appeal, Pleus, J., held that Department had authority to issue IFO.

Affirmed without prejudice.

· Courts should defer to agency's interpretation of its enacting statutes and rules in determining how to implement them.
Illinois


People v. Hanna, 207 Ill.2d 486, 800 N.E.2d 1201, 279 Ill.Dec. 618 , Ill., Oct 17, 2003.

Four defendants challenged the validity of breath analysis machine results in motions to suppress in their respective prosecutions for driving under the influence of alcohol. On consolidation, the Circuit Court, Williamson County, Ronald Eckiss, J., granted the defendants' motions to suppress. State appealed. The Appellate Court, 332 Ill.App.3d 527, 265 Ill.Dec. 816, 773 N.E.2d 178, affirmed and remanded. In second case, two defendants challenged the validity of breath analysis machine results in their motions to suppress for driving under the influence of alcohol. The Circuit Court, Johnson County, Rodney A. Clutts, J., granted the defendants' motions to suppress. State appealed. On consolidation, the Supreme Court, McMorrow, C.J., held that results of breath test were not invalid for failure to maintain the test instruments in accordance with the standards adopted by the National Highway Traffic Safety Administration (NHTSA).

Reversed and remanded in each case.
· Administrative regulations have the force and effect of law and are construed according to the same standards that govern the construction of statutes.

Wilson v. Department of Professional Regulation, 344 Ill.App.3d 897, 801 N.E.2d 36, 279 Ill.Dec. 744 , Ill.App. 1 Dist., Nov 18, 2003.

Background: Physician filed a complaint for administrative review against the Department of Professional Regulation, contesting the Department's revocation of his medical license for a period of five years. The Circuit Court, Cook County, Chancery Division, Bernetta D. Bush, J., reversed and vacated license revocation. Both physician and Department appealed. 

Holdings: The Appellate Court, Garcia, J., held that: 

(1) administrative law judge (ALJ) did not abuse his discretion by admitting autopsy report of patient who allegedly died to physician's administration of undiluted potassium chloride, and 

(2) physician was entitled to reopen license revocation proceeding and recall his expert witness.

Affirmed in part, reversed in part, and remanded.
· Generally, the Appellate Court reviews the final decision of an administrative agency and not the decision of the trial court.
· Agencies have broad discretion in conducting administrative hearings.
· A license to practice medicine is a "property right" within the meaning of the constitutional guarantees of due process of law, and thus the basic due process rights of fairness and impartiality must be respected in a license revocation proceeding.
· In the context of appellate review of an administrative agency's decision, a de novo standard of review is limited to interpretation of a statute.
· An administrative agency's decision regarding the conduct of its hearing and the introduction of evidence is properly governed by an abuse of discretion standard and subject to reversal only if there is demonstrable prejudice to the party.
· An administrative agency's decision regarding the admission of evidence is discretionary and should be reviewed as such.
· In a proceeding to revoke a license to practice medicine, due process of law requires a definite charge, adequate notice, and a full, fair and impartial hearing.
· A continuance required by the ends of justice should not be denied in an administrative hearing, and a refusal to grant such a continuance has been held to be an abuse of discretion warranting reversal.
· An administrative agency possesses broad discretion in determining whether to allow a continuance; however, such discretion must be exercised judiciously, and not arbitrarily so as to satisfy the ends of justice.

Iowa

Farmland Foods, Inc. v. Dubuque Human Rights Com'n, 672 N.W.2d 733 , Iowa, Dec 17, 2003.

Background: Meat packing employer sought judicial review of Human Rights Commission's award of damages to African-American employee on race discrimination claim. The District Court, Dubuque County, Bruce B. Zager, J., reversed and dismissed employee's complaint. Employee appealed, and the Court of Appeals, 662 N.W.2d 374, reversed. 

Holdings: On granting further review, the Supreme Court, Cady, J., held that: 

(1) employee did not suffer adverse employment action within 180-day limitations period for filing employment discrimination claim based on allegedly discrete discriminatory acts, and 

(2) evidence did not support claim of discrimination based on hostile work environment.

Decision of Court of Appeals vacated; District Court judgment affirmed.
· The findings of an administrative agency are binding if supported by substantial evidence.

Kentucky


Rapier v. Philpot, 130 S.W.3d 560, 20 IER Cases 1473 , Ky., Jan 22, 2004.

Background: Former state employee sought judicial review of final order of Personnel Board, which adopted hearing officer's findings of fact and recommendation that employee be dismissed for cause. The Franklin Circuit Court dismissed petition for lack of jurisdiction, but the Court of Appeals reversed. 

Holdings: After granting discretionary review, the Supreme Court, Johnstone, J., held that: 

(1) failure to file exceptions to hearing officer's recommendation was not an administrative remedy that employee was required to exhaust before obtaining judicial review, overruling Swatzell v. Commonwealth; 

(2) failure to file exceptions failed to preserve issues regarding challenge to termination for judicial review; and 

(3) employer and Board were not precluded from arguing that employee's petition for judicial review should have been dismissed.

Reversed.
· The filing of exceptions to a agency's findings of fact and recommendation provides the means for preserving and identifying issues for review by the agency head; in turn, filing exceptions is necessary to preserve issues for further judicial review.
· When a party in an administrative hearing fails to file exceptions to the hearing officer's findings of fact and recommendation, the issues the party can raise on judicial review are limited to those findings and conclusions contained in the agency head's final order that differ from those contained in the hearing officer's recommended order.

Louisiana

Broaden v. Department of Police, 866 So.2d 318, 2003-1427 (La.App. 4 Cir. 1/14/04), La.App. 4 Cir., Jan 14, 2004.

Background: City police department appealed judgment rendered by city civil service commission ordering department to pay two disciplined police officers all back pay and emoluments of employment to which they were entitled. 

Holding: The Court of Appeal, Terri F. Love, J., held that hearsay testimony of police sergeant qualified as competent evidence at administrative hearing.

Reversed.
· Hearsay evidence may be admitted in administrative hearings and does not violate constitution.

Maryland

Board of County Com'rs for St. Mary's County v. Southern Resources Management, Inc., 154 Md.App. 10, 837 A.2d 1059 , Md.App., Dec 10, 2003.
Background: Real estate developer sought review decision of County Board of Appeals, which reversed the County Planning Commission's approval of a subdivision plan on property formerly used to test munitions. The Circuit Court, St. Mary's County, C. Clarke Raley, J., reversed the Board of Appeals. County commissioners appealed. 

Holdings: The Court of Special Appeals, James R. Eyler, J., held that: 

(1) appeal satisfied requirements of due process; 

(2) Board did not err in conducting a de novo review; 

(3) Board's use of a 100% certainty standard was arbitrary; 

(4) Board's failure to provide specific findings of fact rendered the decision arbitrary and capricious; 

(5) evidence was insufficient to support an outright reversal of Planning Commission's decision; and 

(6) Board had jurisdiction to hear and decide case.

Circuit Court reversed, Board of Appeals decision vacated, and case remanded to Board of Appeals.

· When more than one administrative entity is involved in the decision process, it is the final decision that Court of Special Appeals reviews.
· An administrative proceeding is subject to the requirements of due process, which includes an adequate formulation and notice of the issues in the case.
· An administrative agency, exercising appellate jurisdiction, must, through some procedure, satisfy fairness requirements; whether an appeal is on the record, substantially de novo, or purely de novo, the agency must determine the issue or issues being heard and decided.
· Only those matters appealed to an administrative agency exercising appellate jurisdiction are heard and decided, not every matter that was involved in the underlying application.
· For purposes of appealing a decision to an administrative agency, an orderly disposition requires specificity of the portion of the adverse ruling which is being challenged by the aggrieved party.
· Assuming that the county commissioners' notice of appeal from the decision of the County Planning Commission was deficient and that the County Board of Appeals should have required a formal delineation of the issues being appealed, all parties to the appeal understood early in the proceedings that safety related to the historical presence of ordnance on the property, for which the Planning Commission approved a subdivision plan, was the only significant issue, and thus, appeal satisfied the requirements of due process and petition was not required to be dismissed.
· When an administrative agency renders a decision based on an error of law, Court of Special Appeal's owes the agency's decision no deference.
· When an administrative agency renders a decision based on incorrect legal standards, but there exists some evidence, however minimal, that could be considered appropriately under the correct standard, the case should be remanded so the agency can reconsider the evidence using the correct standard.
· As an administrative board, the County Board of Appeals is required to issue findings of fact and conclusions of law in support of its opinion; findings of fact must be meaningful and cannot simply repeat statutory criteria, broad conclusory statements, or boilerplate resolutions.
· The purpose of the findings requirement for administrative agencies is threefold: (1) requiring an articulation of the reasoning process makes the decision-maker accountable to the public; (2) it allows the injured party to understand the reasons behind the agency's decision; and (3) most important, the findings requirement assists in facilitating judicial review of the agency's decision.
· For purposes of judicial review of an agency decision, at a minimum, the court must be able to discern from the record the facts found, the law applied, and the relationship between the two.
Massachusetts
Student No. 9 v. Board of Educ., 440 Mass. 752, 802 N.E.2d 105, 184 Ed. Law Rep. 553 , Mass., Jan 27, 2004.

Background: Public high school students brought action challenging the facial validity of Board of Education regulation requiring student to pass the tenth grade English language arts and mathematics sections of Massachusetts Comprehensive Assessment System examination (MCAS exam) to graduate from high school. The Superior Court Department, Margot Botsford, J., denied students' request for preliminary injunction. 

Holdings: On grant of students' application for direct appellate review, the Supreme Judicial Court, Greaney, J., held that: 

(1) Board of Education could permissibly exercise its discretion by requiring students to demonstrate competence in English and arithmetic before being tested on competence in science, history, and other areas, and 

(2) students failed to show that there was a likelihood of success on facial challenge to regulation, as was required to obtain preliminary injunction.

So ordered.
· In challenging an administrative regulation, the plaintiffs have the burden, a formidable one, of demonstrating its illegality.
· An administrative agency has considerable leeway in interpreting a statute it is charged with enforcing, and regulations adopted by the agency stand on the same footing as statutes, with reasonable presumptions to be made in favor of their validity.
· A court will not declare an administrative regulation void unless its provisions cannot, in any appropriate way, be interpreted in harmony with the legislative mandate.
· Where the focus of a statutory enactment is reform, the administrative agency charged with its implementation should construe it broadly so as to further the goals of such reform.
Minnesota

In re City of Owatonna's NPDES/SDS Proposed Permit Reissuance for Discharge of Treated Wastewater (A03-331), 672 N.W.2d 921 , Minn.App., Jan 06, 2004.
Background: Environmental advocacy center appealed from decision of the Minnesota Pollution Control Agency (MPCA), denying a contested case hearing and reissuing National Pollutant Discharge Elimination System (NPDES) permits to wastewater treatment facilities in two municipalities without requiring removal of phosphorus from the facilities' discharge to required limit. 

Holdings: The Court of Appeals, Kalitowski, J., held that: 

(1) evidence did not support agency decision, and 

(2) center was entitled to a contested hearing.

Reversed and remanded.

· Appellate courts defer to an agency's expertise in fact-finding and will affirm an agency's decision so long as it is lawful and reasonable.
· If an administrative agency engages in reasoned decision-making, the Court of Appeals will affirm, even though it may have reached a different conclusion had it been the factfinder.
· Where there is a combination of danger signals which suggest an agency has not taken a hard look at the salient problems and has not genuinely engaged in reasoned decision making, it is the duty of the reviewing court to intervene.
· "Substantial evidence," for purposes of reviewing an agency decision, is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· An agency's decision is considered arbitrary and capricious if it represents the agency's will, rather than its judgment.
Mississippi


Raytheon Aerospace Support Services v. Miller, 861 So.2d 330 , Miss., Oct 30, 2003.
In a workers' compensation proceeding, an administrative judge for the Workers' Compensation Commission awarded claimant permanent total disability benefits for 450 weeks, relating to a back injury on the day after claimant returned to work after earlier injuries to her right hand, left knee, and back. Employer appealed. The Workers' Compensation Commission affirmed in part and vacated in part. Claimant appealed. The Circuit Court, Lowndes County, Lee J. Howard, J., reversed the Commission and reinstated the order of the administrative judge. Employer appealed. The Court of Appeals, 850 So.2d 1159, affirmed. Employer's petition for writ of certiorari was granted. The Supreme Court, Waller, J., held that: (1) the Circuit Court and the Court of Appeals exceeded the permissible scope of judicial review, and (2) substantial evidence supported the Commission's determinations that claimant did not suffer a new injury and that she did not provide employer with notice of a new injury.

Court of Appeals reversed; Circuit Court reversed; Commission's decision reinstated; rendered.

· The "substantial evidence" scope of judicial review of administrative agency decisions is that the courts may interfere only where the agency action is arbitrary and capricious.
· Arbitrariness and caprice are in substantial part a function of the presence vel non, i.e., the presence or not, of credible evidence supporting the agency decision, and where there is such evidence, a reviewing court has no authority to interfere with the decision of the agency.
Missouri

Ameristar Jet Charter, Inc. v. Dodson Intern. Parts, Inc., 2004 WL 76342 , Mo.App. W.D., Jan 20, 2004.

Background: Airplane owner brought action against insurer and hauling company, claiming negligence, negligent misrepresentation, and bad faith on the part of insurer, and negligence in hauling downed airplane on the part of hauling company. The Circuit Court, Jackson County, Lee E. Wells, J., granted insurer summary judgment and entered judgment on a jury verdict against hauling company. 

Holdings: On cross-appeals, the Court of Appeals, Thomas H. Newton, J., held that: 

(1) insurer was not released from tort claims brought against it by owner; 

(2) evidence was sufficient to support jury's finding that hauling company damaged airplane; 

(3) owner's assignment of claims to insurer was not a complete assignment; 

(4) trial court did not abuse its discretion in refusing to take judicial notice of document, which contained federal regulations; 

(5) owner's claim against company did not involve purely economic damages; 

(6) company was not prejudiced by instruction that differed from Missouri Approved Instructions (MAI); 

(7) evidence was sufficient to award loss of profits damages; and 

(8) fixed overhead expenses were a component of owner's lost profits award.


Affirmed in part, reversed in part, and remanded.
· Rules and regulations promulgated by government agencies, pursuant to delegation of authority by Congress, may have the force and effect of law and such rules and regulations shall be judicially noticed.
Note: This decision has been given a red flag.
State ex rel. Coffman v. Public Service Com'n of State, 121 S.W.3d 534 , Mo.App. W.D., Oct 28, 2003.

Office of Public Counsel appealed order of the Public Service Commission approving telephone company's rebalancing of rates without a hearing. The Circuit Court, Cole County, Thomas Joseph Brown III, J., affirmed, and appeal was taken. The Court of Appeals, Holliger, J., held that: (1) Public Service Commission was not required to hold a public hearing on proposed rebalancing, and (2) order approving rebalancing of rates failed to provide sufficiently detailed findings to permit meaningful appellate review.

Reversed and remanded.
· Determining whether an administrative matter is contested or noncontested is of crucial importance because it determines not only the procedural requirements that administrative proceeding must satisfy but also type and extent of review which trial and appellate courts may employ.
· Determining whether a matter before an administrative agency is a contested or noncontested case hinges upon whether agency was required by law to hold a hearing, if so, then matter is a contested case; a hearing may be expressly required by statute or ordinance or otherwise required by law.
· A hearing will be required under due process principals when the agency decision concerns a protected property interest.
· In a typical noncontested case under Missouri Administrative Practices Act (MAPA), circuit court does not review record to determine whether agency's decision is supported by substantial competent evidence, instead, court conducts a de novo review, including hearing evidence, making a record, and determining facts; following that hearing, court must make a determination of whether the agency's decision is unconstitutional, unlawful, unreasonable, arbitrary, capricious, or otherwise involves an abuse of discretion.

State ex rel. Ryan v. Ryan, 124 S.W.3d 512 , Mo.App. S.D., Jan 26, 2004.

Background: State filed motion requesting that former husband be held in contempt due to refusal to make payments on child support arrearage. The Circuit Court, Greene County, Don E. Burrell, Jr., J., found former husband in contempt, but allowed contempt to be purged by paying remaining amount owed on original administrative order, not amended administrative order. State appealed. 

Holding: The Court of Appeals, Kenneth W. Shrum, J., held that Director of state Division of Child Support Enforcement exceeded his statutory authority when he entered an amended administrative order increasing child support arrearage, and thus amended order was a legal nullity.

Affirmed.
· Where no statute vests specific authority to reopen an administrative decision, administrative agency is without jurisdiction to undertake such an exercise.
· Authority of administrative tribunal to set aside final decision must clearly appear from statute.
· Acts taken by administrative agency that exceed statutory authority are void ab initio; such actions and orders are a legal nullity, binding no one and entitled to no respect.
Nebraska

Lariat Club, Inc. v. Nebraska Liquor Control Com'n, 267 Neb. 179, 673 N.W.2d 29 , Neb., Jan 09, 2004.
Background: Liquor licensee filed a petition in error, appealing the Liquor Control Commission's decision to cancel the liquor license of his bar. The District Court, Lancaster County, Steven D. Burns, J., affirmed. Licensee appealed. 

Holding: The Supreme Court, Miller-Lerman, J., held that failure of the show cause order to advise liquor licensee in that his character and reputation would be considered by the Liquor Control Commission in considering whether to suspend, cancel, or revoke his bar's liquor license denied due process.

Reversed and remanded.

· Proceedings for review of a final decision of an administrative agency shall be to the district court, which shall conduct the review without a jury de novo on the record of the agency.
· A judgment or final order rendered by a district court in a judicial review pursuant to the Administrative Procedure Act (APA) may be reversed, vacated, or modified by an appellate court for errors appearing on the record.
· When reviewing an order of a district court under the Administrative Procedure Act (APA) for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.
· Failure to advise liquor licensee in show cause order that his character and reputation would be considered by Liquor Control Commission in considering whether to suspend, cancel, or revoke his bar's liquor license denied licensee of opportunity to prepare for the hearing, and, thus, denied due process, where order that subsequently canceled bar's liquor license was based upon character and reputation of licensee.
· Agency regulations, properly adopted and filed with the Secretary of State of Nebraska, have the effect of statutory law.
· Due process requires at a minimum that an administrative adjudication be preceded by notice and opportunity for the agency hearing.\

· Generally, under due process principles, the notice of an administrative agency hearing should inform a party of the issues involved in order to prevent surprise at the hearing and allow that party an opportunity to prepare.
New Jersey

Board of Educ. of Rancocas Valley Regional High School Dist., Burlington County v. New Jersey State Bd. of Educ., 364 N.J.Super. 623, 837 A.2d 1110, 183 Ed. Law Rep. 942 , N.J.Super.A.D., Dec 11, 2003.
Background: School district appealed decision of the State Board of Education which resulted in the reapportionment, after 2000 Federal Census, of seats on district's school board, as allocated among five constituent municipalities making up district. 

Holding: The Superior Court, Appellate Division, Lisa, J.A.D., held that County Superintendent of Schools was entitled to use equal proportions method, rather than strict population method, when reapportioning nine member school board.

Affirmed.

· Scope of appellate review of agency action is narrowly limited; appellate court will not upset an agency decision unless it is shown that it was arbitrary, capricious or unreasonable, or that it violated legislative policies expressed or implied in act governing the agency.
In re Juvenile Detention Officer Union County, 364 N.J.Super. 608, 837 A.2d 1101, N.J.Super.A.D., Dec 11, 2003.

Background: Union appealed from a final administrative decision of the Merit System Board that granted county's request for eight bona fide occupational qualification (BFOQ) designations for male-only Juvenile Detention Officer (JDO) positions. 

Holding: The Superior Court, Appellate Division, Parrillo, J.A.D., held that Board's decision that county was entitled to eight bona fide occupational qualification designations for male-only Juvenile Detention Officer positions was not arbitrary, capricious, or unreasonable.

Affirmed.
· Appellate court generally defers to an agency's interpretation of its own enabling legislation, as well as regulations promulgated to implement statute which agency is charged with administering.

North Carolina

Cape Medical Transport, Inc. v. North Carolina Dept. of Health and Human Services, Division of Facility Services, 590 S.E.2d 8 , N.C.App., Jan 06, 2004.

Background: Department of Health and Human Services appealed from order of the Superior Court, New Hanover County, W. Allen Cobb, Jr., J., that suspended the ambulance provider license of company in New Hanover County and stayed the revocation of company's license in Brunswick County. 

Holding: The Court of Appeals, Bryant, J., held that Department of Health and Human Services' final decision revoking company's ambulance provider license and rejecting administrative law judge's (ALJ) decision suspending company's operations and staying revocation of company's license was arbitrary and capricious.

Affirmed.
· De novo review requires a court to consider the question anew, as if the agency has not addressed it.
· Trial court is permitted to make its own findings of fact, even though neither party objected to those findings, pursuant to statute providing that trial court, in its de novo review of an agency decision declining to adopt the administrative law judge's (ALJ) decision, shall make findings of fact and conclusions of law and shall not be bound by the findings of fact in the agency's final decision.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, even if contradictory evidence may exist; this substantial evidence test is a deferential standard of review.
· An agency's decision is arbitrary and capricious if it lacks fair and careful consideration or fails to indicate any course of reasoning and exercise of judgment.

Luna ex rel. Johnson v. Division of Social Services, 589 S.E.2d 917 , N.C.App., Jan 06, 2004.

Background: Undocumented alien, through his personal representative, sought judicial review of Department of Health and Human Resources' decision denying Medicaid coverage for portion of claims for hospital services to treat alien's cancer. The Superior Court, Rockingham County, Melzer A. Morgan, Jr., J., affirmed. Alien appealed. 

Holding: As an issue of first impression, the Court of Appeals, Hudson, J., held that trial court's findings were insufficient to support conclusion that alien's treatment did not fall under "emergency medical condition" exception to non-coverage under Medicaid rules.

Reversed and remanded.
· The Court of Appeals' review of the superior court's order on appeal from an administrative agency decision generally involves determining whether the trial court exercised the appropriate scope of review and, if appropriate, deciding whether the court did so properly.
· Although the Court of Appeals is bound by the findings of fact in reviewing an agency determination, it reviews de novo the legal issues, including whether the findings of fact are adequate to support the conclusions of law.

Pennsylvania

In re Pennsylvania General Election for Snyder County Com'r, 841 A.2d 593 , Pa.Cmwlth., Jan 21, 2004.
Background: Defeated candidate for office of county commissioner filed appeal challenging recount. The Court of Common Pleas, Snyder County, No. CV 426-2003, Woelfel, President Judge, struck 10 write-in votes cast for successful nominee, made rulings on defeated candidate's other objections, and declared defeated candidate winner by a vote of 2,491 to 2,490. Successful candidate appealed. 

Holdings: The Commonwealth Court, No. 2662 C.D.2003, Friedman, J., held that: 

(1) standard governing write-in votes was merely a statement of policy, and, as such, it did not establish a binding norm, and 

(2) successful candidate was entitled to have 10 write-in votes from recount counted in his favor.

Reversed.

· Agency regulations must be promulgated pursuant to the notice and comment procedures contained in the Commonwealth Documents Law.
Texas


Hawkins v. Community Health Choice, Inc., 127 S.W.3d 322 , Tex.App.-Austin, Jan 23, 2004.

Background: Health care provider under contract with state Department of Human Services notified department of its intent to bring action for breach of contract. Department stated that it would not refer the matter to State Office of Administrative Hearings (SOAH). Provider requested writ of mandamus directing Commissioner of department to refer suit to SOAH. The 201st Judicial District Court, Travis County, Scott H. Jenkins, J., granted provider's motion for summary judgment and issued the writ. Department appealed. 

Holdings: The Court of Appeals, David Puryear, J., held that: 

(1) whether provider provided department with timely, pre-suit notice of its intent to file suit was disputed question of fact that should have been presented to SOAH, and 

(2) commissioner and department had a clear legal duty to refer dispute to SOAH.

Affirmed.
· State Office of Administrative Hearings (SOAH) is empowered to determine adjudicative facts, those that answer who, what, when, where and how and are roughly the kind of facts that go to a jury in a jury case.
Samuels-Wickham v. Department of Public Safety, 121 S.W.3d 829 , Tex.App.-Fort Worth, Oct 30, 2003.

Motorist brought action to review administrative order suspending her driver's license. The County Court at Law No. 3, Tarrant County, Vincent G. Sprinkle, J., upheld the administrative order. Motorist appealed. The Court of Appeals, Dixon W. Holman, J., held that: (1) peace officer's sworn report was not required to be notarized, and (2) report was admissible under public records exception to hearsay rule.

Affirmed.
· Court of Appeals reviews administrative rulings on the admissibility of evidence under the same abuse of discretion standard it applies to trial courts.

Utah


In re Anderson, 82 P.3d 1134, 491 Utah Adv. Rep. 29, 2004 UT 7 , Utah, Jan 23, 2004.

Background: In proceeding to discipline juvenile court judge, the Judicial Conduct Commission recommended public reprimand. 

Holdings: The Supreme Court held that: 

(1) allowing the Judicial Conduct Commission to investigate, prosecute, and adjudicate claims against judges does not violate due process; 

(2) statutory definition of "complaint" to include written statement by executive director of the Judicial Conduct Commission is unconstitutional; and 

(3) removal from office was warranted.

Removal ordered.
· In the case of administrative agencies, the Supreme Court reviews the actions as an appeal, never takes additional evidence, and is always bound to defer, to some extent, to the determinations of the agency.
· Allowing the Judicial Conduct Commission to investigate, prosecute, and adjudicate claims against judges does not violate due process; the Commission's involvement is limited to evaluation of the charges for purposes of determining whether formal proceedings should be commenced and then adjudicating the charges based upon the evidence adduced at the hearing, and the duty to investigate and prosecute allegations of misconduct against judges is delegated to the Commission staff.
Vermont

Town of Killington v. Department of Taxes, 838 A.2d 91, 183 Ed. Law Rep. 953, 2003 VT 88, Vt., Oct 24, 2003.

Background: Municipality appealed from a decision of the Valuation Appeal Board ordering it to perform a complete reappraisal of all its property, for purposes of statewide education property tax. The Rutland Superior Court, William D. Cohen, J., concluded that state's methodology for equalizing municipality's education grand list value was arbitrary and capricious, and ordered state to redetermine municipality's aggregate fair market value. State appealed, and municipality cross-appealed. 

Holding: The Supreme Court, Skoglund, J., held that credible evidence established that state's methodology was rational and reliable in view of the resources available

Reversed.
· Absent a clear and convincing showing to the contrary, decisions made within the expertise of agencies are presumed correct, valid and reasonable.

Trickett v. Ochs, 838 A.2d 66, 2003 VT 91 , Vt., Oct 10, 2003.

Background: Owners of farmhouse next to apple orchard brought action against orchard owners to recover for nuisance and trespass as result of noise. The Addison Superior Court, Edward J. Cashman, J., dismissed the action. House owners appealed. 

Holdings: The Supreme Court, Skoglund, J., held that: 

(1) decisions by zoning administrator, Commissioner of Agriculture, and zoning board of adjustment did not collaterally estop house owners from bringing suit, and 

(2) the right-to-farm law did not apply.

Reversed and remanded.
· An administrative judgment can have preclusive effect in a judicial proceeding.
· For an administrative ruling to have preclusive effect in a judicial proceeding, the agency must have acted in a judicial capacity and must have resolved disputed issues of fact properly before it which the parties had an adequate opportunity to litigate.

· Decision by Commissioner of Agriculture that the construction of pallets and shipping and storage bins was an accepted agricultural practice at apple orchard did not collaterally estop owners of adjacent house from bringing their nuisance claims; administrator made no adjudicative ruling, but an enforcement decision based on an independent investigation.

Virginia

7-Eleven, Inc. v. Department of Environmental Quality, 42 Va.App. 65, 590 S.E.2d 84 , Va.App., Dec 30, 2003.

Background: Land lessee sought judicial review of Department of Environmental Quality's (DEQ) denial of full reimbursement from Petroleum Storage Tank Fund for damages paid to third-party neighboring landowner in connection with settlement of third-party's negligence, trespass, nuisance, and statutory claims against lessee for release of petroleum from underground storage tanks. The Circuit Court, City of Richmond, Melvin R. Hughes, Jr., J., upheld the Department's decision. Lessee appealed. The Court of Appeals, 39 Va.App. 377, 573 S.E.2d 289, affirmed. 

Holdings: On grant of lessee's petition for rehearing en banc, the Court of Appeals, Benton, Jr., J., held that: 

(1) DEQ should have assessed reasonableness of parties' settlement and determined, as a factor in reimbursing lessee for its reasonable and necessary costs, the settlement amount paid to third-party, and 

2) without permitting double recovery, DEQ should have analyzed whether third-party's carrying costs, lost profits, and lost investment income were proximately caused by petroleum spill and were properly encompassed by parties' settlement.

Reversed and remanded.
· When a question involves a statutory interpretation issue, little deference is required to be accorded the administrative agency decision, because the issue falls outside the agency's specialized competence.
· A reviewing court may set an administrative agency action aside, even if it is supported by substantial evidence, if the court's review discloses that the agency failed to comply with a substantive statutory directive.
· A reviewing court may reverse an administrative agency's determination where the agency's decision is based on an improper statutory interpretation.

