Alaska


ACS of Alaska, Inc. v. Regulatory Com'n of Alaska, 81 P.3d 292 , Alaska, Dec 12, 2003.

Background: Competitive local exchange carrier (CLEC) sought to terminate certain rural exemptions of incumbent local exchange carrier (ILEC). The Public Utilities Commission (PUC) continued ILEC's rural exception. CLEC sought judicial review. After finding that PUC erroneously placed burden of proof on CLEC, the Superior Court remanded to PUC for another hearing. On remand, PUC granted CLEC's petition to terminate ILEC's rural exemptions. ILEC petitioned PUC's successor, Regulatory Commission of Alaska (RCA), for review of decision to terminate ILEC's rural exemption. On grant of ILEC's motion for reconsideration, RCA affirmed termination of exemptions. ILEC sought judicial review. The Superior Court, Third Judicial District, Anchorage, John Reese, J., affirmed the RCA. ILEC appealed. 

Holdings: The Supreme Court, Fabe, C.J., held that: 

(1) CLECs, rather than ILECs, must bear burden of proof in rural exemption proceedings; 

(2) RCA's error in placing burden of proof on ILEC was not harmless error and, thus, remand was required for additional proceedings before RCA with CLEC shouldering burden of proof; and 

(3) RCA could not terminate ILEC') rural exemption for entire study area, where CLEC's underlying request was limited and did not covering entire study area.
Reversed and remanded.
· Supreme Court applies the substitution of judgment standard when reviewing legal questions that do not require administrative agency expertise or where the agency's specialized knowledge and experience would not be particularly probative as to the meaning of the statute.

Raad v. Alaska State Com'n for Human Rights, 86 P.3d 899, 93 Fair Empl.Prac.Cas. (BNA) 178, 84 Empl. Prac. Dec. P 41,629, 186 Ed. Law Rep. 551 , Alaska, Jan 09, 2004.

Background: Certified teacher, who was Lebanese and Muslim woman, brought discrimination and retaliation action against school district which failed to hire her for any of 31 teaching positions. The State Commission for Human Rights dismissed discrimination complaint. Teacher appealed, and the Superior Court, Third Judicial District, Anchorage, John E. Reese, J., affirmed. Teacher appealed. 

Holdings: The Supreme Court, Eastaugh, J., held that: 

(1) evidence was sufficient to support conclusion that principals were unaware of teacher's national origin when they filled positions; 

(2) evidence was sufficient to support finding that teacher failed to establish prima facie claim of discrimination based on religion; but 

(3) remand of retaliation claim was required as it was unclear whether hearing examiner properly considered claim that district's proffered reasons for not hiring her were pretext for discrimination.

Reversed and remanded.
· In administrative appeals the Supreme Court independently reviews the merits of an administrative decision.
· The Supreme Court reviews an agency's factual findings to determine whether they are supported by substantial evidence.
· In applying the substantial evidence test, the Supreme Court views the evidence in favor of the findings; if evidence is conflicting, the court will not reweigh the evidence and substitute its judgment for that of the trier of fact.
· The Supreme Court reviews questions of law not involving agency expertise under the substitution of judgment test.
See also Raad v. Fairbanks North Star Borough Sch. Dist., 323 F.3d 1185 (9th Cir.2003).

Arizona

Facilitec, Inc. v. Hibbs, 206 Ariz. 486, 80 P.3d 765, 414 Ariz. Adv. Rep. 25 , Ariz., Dec 10, 2003.
Office furniture company brought action against Arizona Department of Administration (ADOA) challenging ADOA Director's authority to delegate review of procurement protest to Deputy Director. The Superior Court, Maricopa County, No. CV 99-22372, Susan R. Bolton, Kenneth L. Fields, Edward O. Burke, JJ., granted partial summary judgment in favor of company and ADOA appealed. The Court of Appeals, 204 Ariz. 39, 59 P.3d 803, reversed, and company petitioned for review. The Supreme Court, McGregor, Vice C.J., held that:ADOA Director acted within his statutory authority in delegating review of procurement protest to Deputy Director.

Decision of the Court of Appeals vacated; judgment of the Superior Court reversed; remanded with directions.

· An administrative agency has no powers other than those the legislature has delegated to it, and any excursion by an administrative body beyond its legislative guidelines is treated as a usurpation of constitutional powers vested only in the major branch of government.
California

Quintero v. City of Santa Ana, 114 Cal.App.4th 810, 7 Cal.Rptr.3d 896, 20 IER Cases 1370, 3 Cal. Daily Op. Serv. 11,133, 2003 Daily Journal D.A.R. 14,045 , Cal.App. 4 Dist., Dec 23, 2003.
Background: Discharged detention officer in city police department filed petition for writ of mandate challenging the upholding of termination of his employment by city personnel board. The Superior Court, Orange County, No. 01CC01326, Hugh Michael Brenner, J., denied the petition. Discharged employee appealed. 

Holding: The Court of Appeal, Rylaarsdam, J., held that appearance of unfairness was sufficient to invalidate administrative hearing before personnel board.
Reversed and remanded with directions to grant petition.
· In an administrative action, procedural due process entitles a party to a hearing before a reasonably impartial, noninvolved reviewer.
· Absent actual bias, test of ability of administrator to act is whether in light of particular facts experience teaches that probability of actual bias on part of decision maker is too high to be constitutionally tolerable.
· In administrative action, prosecutor, by definition, is partisan advocate for particular position or point of view, and such a role is inconsistent with objectivity expected of administrative decision makers.
· To permit advocate for one party to act as legal adviser for decision maker in administrative action creates substantial risk that advice given decision maker will be skewed, particularly when prosecutor serves as decision maker's adviser in same or related proceeding.

Santa Teresa Citizen Action Group v. City of San Jose, 114 Cal.App.4th 689, 7 Cal.Rptr.3d 868, 3 Cal. Daily Op. Serv. 10,997, 2003 Daily Journal D.A.R. 13,864, Cal.App. 6 Dist., Dec 18, 2003.

Background: Water company and activist group petitioned for writ of mandate and brought action for declaratory and injunctive relief to challenge city's decision to approve extension of existing water recycling program. The Superior Court, Santa Clara County, No. CV803796, Leslie C. Nichols, J., entered judgment for city. Water company and activist group appealed. 

Holdings: The Court of Appeal, Premo, J., held that: 

(1) exhaustion of remedies doctrine did not apply; 

(2) court used deferential substantial evidence standard to review claim that initial study for environmental impact report (EIR) of city's extension of water recycling program was inadequate and required subsequent or supplemental report (SEIR); 

(3) evidence was sufficient to support city's conclusion that environmental impact of proposed recycled water pipeline upon groundwater did not require SEIR; 

(4) company's and group's extra-record evidence that recycled water allegedly contained chemicals was inadmissible; 

(5) approval of new pipeline was not arbitrary, capricious, unsupported or unfair so as to entitle company and group to writ of mandate; 

(6) claim that pipeline threatened to create a nuisance because expanded use of recycled water would inevitably contaminate aquifer was not ripe; 

(7) pipeline did not violate public trust doctrine; and 

(8) court did not abuse discretion in denying water company's motion to disqualify counsel.

Affirmed.

· Unless there is a clearly defined administrative procedure for resolving complaints, the exhaustion of administrative remedies doctrine is inapplicable.
· Under the substantial evidence standard, the court independently reviews the administrative record and resolves reasonable doubts in favor of the administrative decision.
· Under the substantial evidence standard, the court independently reviews the administrative record and resolves reasonable doubts in favor of the administrative decision.
· A basic prerequisite to judicial review of administrative acts is the existence of a ripe controversy.
· A ripe controversy allowing judicial review of an administrative act must be definite and concrete, touching the legal relations of parties having adverse legal interests; it must be a real and substantial controversy admitting of specific relief through a decree of a conclusive character, as distinguished from an opinion advising what the law would be upon a hypothetical state of facts.

Colorado

Black Canyon Citizens Coalition, Inc. v. Board of County Com'rs of Montrose County, 80 P.3d 932, Colo.App., Oct 09, 2003.
Corporation, formed by a group of landowners as an unincorporated association, filed a complaint seeking judicial review of the county commissioner's decision to approve individual's application for a special use permit for a gravel mining operation on property adjacent to a national park. The District Court, Montrose County, J. Steven Patrick, J., dismissed the action based on corporation's lack of capacity. Corporation appealed. The Court of Appeals, Roy, J., held the corporation lacked capacity when the complaint was filed, and thus, its attempt to cure the defect after expiration of the thirty-day period to substitute another party as plaintiff failed as matter of law.

Affirmed.

· Rule expressly authorizing amendments at any time with leave of the court, for good cause shown, to add, dismiss, or substitute parties, was added to remedy an existing trap for a plaintiff who named the governmental entity as defendant instead of its governing body from which the appeal is taken, or who failed to name another indispensable party, typically the applicant, and then was barred by rule governing relief in district court over actions of a governmental body.
D.C.

President and Directors of Georgetown College v. District of Columbia Bd. of Zoning Adjustment, 837 A.2d 58, 183 Ed. Law Rep. 887 , D.C., Dec 04, 2003.

Background: University petitioned to challenge conditions that board of zoning adjustment (BZA) imposed in campus plan. 

Holdings: The Court of Appeals, Schwelb, A.J., held that: 

(1) evidence failed to support decision to freeze enrollment, presumptively until 2010, at the level set in 1990 campus plan; 

(2) condition requiring hotline staffed around-the-clock to handle complaints about students was arbitrary and irrational; 

(3) BZA improperly required university to monitor off-campus enforcement of various sanitation and housing regulations; 

(4) requiring two students and two faculty members on board to hear neighbors' complaints about students was unreasonable, arbitrary, and capricious; 

(5) requiring university to report a violation of the code of conduct to student's parents or guardians to the extent permitted by law was arbitrary and capricious; and 

(6) remand was the appropriate remedy.

Vacated and remanded.
· "Substantial evidence" is relevant evidence which a reasonable trier of fact would find adequate to support a conclusion.
· Although the Court of Appeals accords weight to agency's construction of the statutes and regulations which it administers, the ultimate responsibility for deciding questions of law is assigned to the Court.
· An administrative agency is a creature of statute and may not act in excess of its statutory authority.
· When the legislature passes an Act empowering administrative agencies to carry on governmental activities, the power of those agencies is circumscribed by the authority granted.
· Absent express statutory or regulatory authority, a regulatory agency may not impose remedial measures.

Indiana

Alexander v. Cottey, 801 N.E.2d 651 , Ind.App., Jan 13, 2004.

Background: Proposed class of inmates' family members, friends, and attorneys brought action against sheriffs alleging that sheriffs and state entered into contracts with telephone companies that resulted in excessive charges for accepting collect calls from inmates. The Marion Circuit Court, William T. Lawrence, J., dismissed for lack of subject matter jurisdiction, and plaintiffs appealed. 

Holding: The Court of Appeals, Baker, J., held that trial court had subject matter jurisdiction to determine whether sheriffs and state had authority to enter into contracts.

Reversed and remanded.
· Where at least one of issue or claim is matter for judicial determination or resolution, trial court is not ousted of subject matter jurisdiction by presence in case of one or more issues which arguably are within jurisdiction of administrative or regulatory agency.

Sherrell ex rel. Sherrell v. Northern Community School Corp. of Tipton County, 801 N.E.2d 693, 184 Ed. Law Rep. 541 , Ind.App., Jan 16, 2004.

Background: Student, by his next friend and parent, sought judicial review of school board's decision expelling him from high school. The Tipton Circuit Court, Thomas Lett, J., affirmed school board's decision, and student appealed. 

Holding: The Court of Appeals, Brook, C.J., held that prosecutor's failure to determine whether student engaged in unlawful activity when he stated in the presence of two school friends that he was going to bring gun to school and shoot other students did not preclude student's expulsion.

Affirmed.
· An administrative agency's action is arbitrary and capricious only where there is no reasonable basis for the action.
Maine


Carroll v. Town of Rockport, 837 A.2d 148, 2003 ME 135 , Me., Nov 26, 2003.

Background: Landowners applied for approval of a subdivision. Town planning board denied request for subdivision approval, and landowners appealed. Town board of appeals approved modified subdivision plan, and neighbors appealed. The Superior Court, Knox County, Atwood, J., affirmed, and neighbors appealed. 

Holdings: The Supreme Judicial Court, Alexander, J., held that: 

(1) time period in which neighbors could appeal decision by board waiving dead-end road limit in town's subdivision ordinance did not begin to run until the final approval of subdivision by board, and 

(2) compiled minutes of board's meetings on hearings regarding subdivision did not provide findings of fact necessary for judicial review.

Vacated and remanded.
· Absent special and narrow exceptions, appeals may only be considered from final judgments, or final rulings of administrative agencies.
· A final judgment or "final administrative action" from which an appeal may be considered is a decision that fully decides and disposes of the entire matter pending before the court or administrative agency, leaving no questions for the future consideration and judgment of the court or administrative agency.
· Findings of fact and conclusions of law reached by an administrative agency in the course of its deliberations, but prior to issuance of a final decision, are not "final administrative actions," for purposes of determining whether an appeal may be considered.
· Although the administrative decision-making may have indicated what action the administrative agency might take with respect to a particular issue in a finding of fact and conclusion of law, such decisions are not sufficient to transform the fact-findings or legal conclusions into a final order or judgment, for purposes of determining whether an appeal may be taken.
· When administrative agencies are required to make findings of fact to support a decision, the findings must be adequate to indicate the basis for the decision and to allow meaningful judicial review.
· An oral statement purporting to be findings of fact to support an administrative decision must be sufficiently clear to be reviewable.
· The findings of an administrative agency, whether in writing or stated orally, must be a statement of the decision-maker's findings, not the views of individual members of the decision-making agency.
· When an administrative board or agency fails to make sufficient and clear findings of fact and such findings are necessary for judicial review, Supreme Judicial Court will remand the matter to the agency or board to make the findings.


Isis Development, LLC v. Town of Wells, 836 A.2d 1285, 2003 ME 149 , Me., Dec 22, 2003.
Background: Applicant appealed to town's zoning board of appeals (ZBA), challenging enforcement officer's rejection of pre-application to build self- storage facility in town's general business district (GBD). Following a hearing, the ZBA affirmed rejection. The Superior Court, York County, Fritzsche, J., vacated ZBA's decision. Town appealed. 

Holdings: The Supreme Judicial Court, Dana, J., held that: 

(1) proposed self-storage facility was not a "service business," as defined in town's zoning ordinance, and thus applicant was not entitled to build self-storage facility in GBD, and 

(2) Supreme Judicial Court reviews interpretations of local zoning ordinances by local volunteer boards de novo; abrogating Griffin v. Town of Dedham, 2002 ME 105, 799 A.2d 1239; Wright v. Town of Kennebunkport, 1998 ME 184, 715 A.2d 162.

Judgement of Superior Court vacated and remanded.

· Because of state agency's professional and often technical expertise, Supreme Judicial Court grants deference to agency's interpretation of state statute or regulation it regularly administers and upholds agency's interpretation unless statute or regulation compels contrary result.
Maryland

Baltimore Teachers Union, American Federation of Teachers, Local 340, AFL-CIO v. Maryland State Bd. of Educ., 379 Md. 192, 840 A.2d 728, 184 Ed. Law Rep. 910 , Md., Jan 16, 2004.

Background: Teachers union brought action against the State Board of Education for declaratory judgment and injunctive relief that the Board lacked statutory authority to enter into a contract with private corporation for the operation and management of under-performing public elementary schools under state reconstitution. The Circuit Court, Baltimore City, Berger, J., ruled in favor of Board. Before argument in the Court of Special Appeals, the union filed a petition for a writ of certiorari which was granted. 

Holdings: The Court of Appeals, Eldridge, J., held that: 

(1) union had standing, and 

(2) legislation ratified Board's power to issue regulations on state reconstitution of public schools and to enter into third party contracts with private companies to operate those schools.

Affirmed.
Michigan

Detroit Free Press, Inc. v. Family Independence Agency, 258 Mich.App. 544, 672 N.W.2d 513, Mich.App., Sep 23, 2003.
Background: Newspaper sought review of decision of the Family Independence Agency (FIA), which refused to produce requested documents regarding the deaths of certain children under the Child Protection Law (CPL). The Wayne Circuit Court, Isidore B. Torres, J., ordered FIA to turn over requested documents. FIA appealed. 

Holdings: The Court of Appeals, Jansen, P.J., held that: 

(1) circuit court erred in requiring FIA to provide requested documents without first conducting an in camera review of the specified information; 

(2) FIA's release of summarized version of information contained in central registry case records was equivalent of a denial of newspaper's request; 

(3) FIA was not required to release central registry records in their entirety; 

(4) reliance by FIA on local prosecuting attorneys' determinations that release of certain files would interfere with ongoing investigations was not an abuse of discretion; 

(5) FIA was not required to release information not contained in central registry case records; and 

(6) director had discretion to deny request even if information sought was part of the subject matter of a published media story.

Reversed and remanded.

· Generally, when reviewing a lower court's review of agency action the Court of Appeals must determine whether the lower court applied correct legal principles and whether it misapprehended or grossly misapplied the substantial evidence test to the agency's factual findings.
· Statutes granting power to an administrative agency are strictly construed.
Missouri


Woodson v. City of Independence, 124 S.W.3d 20 , Mo.App. W.D., Jan 13, 2004.

Background: Property owner filed petition for review of decision of city board of building and engineering appeals that affirmed building official's determination that house was a dangerous building. The Circuit Court, Jackson County, Charles Emmert Atwell, J., granted city's motion for summary judgment. Property owner appealed. 

Holdings: The Court of Appeals, Thomas H. Newton, P.J., held that: 

(1) property owner's violation of appellate rules by having points relied on contain multiple issues would not preclude review; 

(2) property owner's brief did not violate rule governing argument section of appellate brief; 

(3) property owner substantially complied with requirement to include in brief concise statement of applicable standard of review; and 

(4) genuine issue of material fact as to whether release applied to house that was allegedly a dangerous building or to nearby house precluded summary judgment.

Reversed and remanded.

Zimmerman v. Dominion Hospitality, 2004 WL 51016 , Mo.App. E.D., Jan 13, 2004.

Background: County assessor appealed from an order of the State Tax Commission (STC) that set aside the county assessor's classification of extended-stay residential facility as entirely commercial and, instead, classified the property as mixed-use, residential and commercial, property. The Circuit Court, St. Charles County, Lucy D. Rauch, J., affirmed the decision of the STC and the county assessor appealed. 

Holdings: The Court of Appeals, Clifford H. Ahrens, P.J., held that: 

(1) as matter of first impression, classification of extended-stay residential facility as mixed-use, commercial and residential, property was proper given competent and substantial evidence; 

(2) registration cards of extended-stay residential facility met requirements for contract, so that guests could be considered "permanent residents"; 

(3) fact that extend-term residential facility would have statutory lien as innkeeper if guest failed to pay for accommodations did not preclude finding that registration card used by facility was contract; 

(4) evidence that supported classification of property as mixed-use property was not misleading or speculative; 

(5) percentage of property used by extended-stay residential facility for extend-stays of 30 days or more did not have to be used exclusively for such extended-stays before property could be classified as residential property; and 

(6) classification of extend-stay residential facility as mixed-use real property did not create administrative impossibility with which assessors would have to comply.

Affirmed.
· "Substantial evidence" is such relevant evidence as reasonable mind might accept as sufficient to support conclusion.



Note: This opinion has been given a red flag.
New Hampshire


In re State, 150 N.H. 296, 837 A.2d 291 , N.H., Dec 05, 2003.
Background: In cases consolidated for appeal, state sought writ of certiorari challenging jurisdiction of sentence review division to hear and decide constitutional claims. 

Holding: The Supreme Court, Duggan, J., held that sentence review division exceeded its jurisdiction in ruling that granting state's petition to enhance sentence would violate defendants' due process rights.

Petition granted; sentence review division orders vacated; and remanded.

· Certiorari review is limited to whether an agency acted illegally with respect to jurisdiction, authority or observance of the law, whereby it arrived at a conclusion which could not legally or reasonably be made, or abused its discretion or acted arbitrarily, unreasonably, or capriciously.
New Jersey

Borough Of Closter v. Abram Demaree Homestead, Inc., 365 N.J.Super. 338, 839 A.2d 110 , N.J.Super.A.D., Jan 14, 2004.

Background: Borough brought action alleging owner of nonprofit, organic farm had created a nuisance by interfering with the flow of surface water. The Superior Court, New Jersey, Law Division, Bergen County, No. L-6334-98, entered order directing farm owner to remove soil, and owner appealed. 

Holdings: The Superior Court, Appellate Division, Lefelt, J.A.D., held that: 

(1) county agricultural board (CAB) had to decide whether owner's actions were farm practices and were direct threat to the public health and safety, and whether farm met statutory definition of commercial farm, and 

(2) farm owner did not waive its right to a primary determination by the CAB.

Vacated and remanded.
· Primary jurisdiction recognizes that both the administrative agency and the courts have subject matter jurisdiction, but for policy reasons, the agency should exercise its jurisdiction first.
· Primary jurisdiction comes into play whenever enforcement of a claim requires the resolution of issues which, under a regulatory scheme, have been placed within the special competence of an administrative body.
· While the Appellate Division is not bound by an agency's interpretation of statutory intent, it gives great weight to regulations propounded by an agency charged with implementing the statute being construed.
New Jersey Educ. Ass'n v. Librera, 366 N.J.Super. 9, 840 A.2d 266, 184 Ed. Law Rep. 893 , N.J.Super.A.D., Jan 14, 2004.

Background: Education association appealed Department of Education's issuance of memorandum dealing with guidelines for mentoring programs for new teachers in light of elimination of state funding for programs. 

Holdings: The Superior Court, Appellate Division, Kestin, P.J.A.D., held that: 

(1) appeal would not be dismissed for failure to exhaust administrative remedies, but 

(2) issuance of memorandum lacked basic earmarks of a rulemaking activity subject to procedural requirements of Administrative Procedure Act (APA).

Appeal dismissed.
· The appellate review remedy conferred by court rule, a type of action in lieu of prerogative writs, exists as a mechanism for testing the validity of any rule promulgated by an agency or officer; that remedy exists independently of any right to administrative relief conferred by the Administrative Procedure Act (APA), either by way of a declaratory ruling regarding the applicability of a rule, or on a petition to adopt a new rule or amend or repeal any existing rule, or via any other administrative process established in the APA.

New Mexico

Colonias Development Council v. Rhino Environmental Services, Inc., 134 N.M. 637, 81 P.3d 580, 2003-NMCA-141 , N.M.App., Oct 03, 2003.
Background: Development council appealed from decision of the New Mexico Environment Department to issue a permit to company to operate landfill. 

Holdings: The Court of Appeals, Vigil, J., held that: 

(1) Solid Waste Act did not require Department to consider "social impact" of landfill on neighboring community; 

(2) hearing officer did not improperly exclude and discourage testimony concerning landfill's impact on the social well-being of city; 

(3) Department was not required to consider regional planning when determining whether or not to grant permit; 

(4) terrorist attack in New York City did not require hearing officer to call off or continue public hearing; 

(5) counsel was not entitled to continuance so that expert witness could attend hearing; 

(6) witness's unavailability at hearing to hear company's live testimony did not prejudice council; and 

(7) officer's insistence on decorum during hearing did not demonstrate bias against the community.
Affirmed.

· An agency's action is arbitrary and capricious if it provides no rational connection between the facts found and the choices made, or entirely omits consideration of relevant factors or important aspects of the problem at hand.
· A hearing officer's decision on granting a continuance of a public hearing is reviewed for an abuse of discretion.
· Hearing officer's insistence on decorum during hearing on landfill permit did not demonstrate unconstitutional bias against the community; officer warned hearing participants not to bring outside rally into proceedings and stated it was her job to make sure that hearing was a "respectful proceeding and conducted calmly," and there was evidence people were trying to hang anti- landfill banner so it could be seen by cameras, that interviews were being conducted inside hearing room, and that people were speaking loudly and excitedly.
· Hearing officer's comments to counsel during landfill permit hearing, saying "I have to say that I haven't really had lawyers behave the way I've witnessed on your part, either, applauding when I asked people not to applaud, laughing loudly when I did not understand a Spanish gentleman coming toward me at the public comment period, repeated threats to leave, walk out, not participate," did not reveal bias but rather was a legitimate response to counsels' behavior.
· Hearing officer's ex parte communications with New Mexico Environmental Department concerned only scheduling and administrative matters and thus did not demonstrate any basis to set aside landfill permit granted to company; officer explained that issues such as obtaining interpreting services providing for the physical comfort of those attending required discussion with Department staff.
New York

Angello v. National Finance Corp., 1 A.D.3d 850, 769 N.Y.S.2d 66, 2003 N.Y. Slip Op. 18964 , N.Y.A.D. 3 Dept., Nov 26, 2003.

Proceeding to review determination of Industrial Board of Appeals was improperly dismissed on ground of failure to exhaust administrative remedies; inasmuch as 12 NYCRR 65.41 does not provide automatic right to review [or] a mandatory right to a rehearing," petitioner's failure to request discretionary reconsideration did not preclude her from commencing proceeding.

Arif v. New York City Taxi and Limousine Com'n, 3 A.D.3d 345, 770 N.Y.S.2d 344, 2004 N.Y. Slip Op. 00100 , N.Y.A.D. 1 Dept., Jan 13, 2004.

Background: Taxi drivers whose licenses were revoked by the New York City Taxi and Limousine Commission (TLC) brought article 78 proceeding seeking vacatur of the revocation determinations. The Supreme Court, New York County, 2002 WL 1559732, James Yates, J., vacated the revocations, and TLC appealed. 

Holding: The Supreme Court, Appellate Division, held that TLC's determination to revoke licenses of taxi drivers for first-time improper service refusals as being conduct adverse to the public interest under its rules was supported by rational basis.

Reversed.
· In the context of an Article 78 proceeding, judicial review is limited to a determination of whether the administrative action was arbitrary and capricious or lacks a rational basis.
· Where a rational basis exists for an administrative agency's action, the agency's construction and interpretation of its own regulations and of the statute under which it functions are entitled to great deference.

Sickler v. Town of Hunter, 3 A.D.3d 727, 769 N.Y.S.2d 662, 2004 N.Y. Slip Op. 00194 , N.Y.A.D. 3 Dept., Jan 15, 2004.

Background: Police officer brought article 78 proceeding to review his termination by town. 

Holdings: The Supreme Court, Appellate Division, Mugglin, J., held that: 

(1) substantial evidence supported hearing officer's finding that officer was guilty of failing to obey a lawful order, but 

(2) imposition of sanction of dismissal was abuse of discretion.

Confirmed as modified.
· "Substantial evidence" standard for reviewing agency decision consists of proof within the whole record of such quality and quantity as to generate conviction in and persuade a fair and detached fact finder that, from that proof as a premise, a conclusion or ultimate fact may be extracted reasonably, probatively and logically.
North Dakota


Benson v. Workforce Safety Ins., 672 N.W.2d 640, 2003 ND 193 , N.D., Dec 19, 2003.

Background: Claimant sought to appeal decision of the Workforce Safety and Insurance (WSI) denying medical benefits, on grounds that claimant had failed to prove hernia was causally related to his work injury. The District Court, Grand Forks County, Northeast Central Judicial District, Bruce E. Bohlman, J., dismissed appeal for lack of jurisdiction. Claimant appealed. 

Holding: The Supreme Court, VandeWalle, C.J., held that district court was without subject matter jurisdiction to consider claimant's purported appeal, due to his failure to serve notice of appeal upon WSI and attorney general or an assistant attorney general.

Affirmed.
· Appeals to the district court from decisions of an administrative agency are statutory in nature and are not matters of original jurisdiction, but rather involve the exercise of appellate jurisdiction conferred by statute.
· The statutory requirements for filing a notice of appeal from an administrative agency order are jurisdictional.
· For the district court to acquire subject matter jurisdiction over an appeal from a decision of an administrative agency, the appellant must satisfy the statutory requirements for perfecting the appeal.
· Court rule authorizing the district court to extend the time for filing a notice of appeal to the Supreme Court upon a showing of excusable neglect or good cause cannot be used to enlarge the statutorily mandated period for perfecting an appeal from the decision of an administrative agency to the district court.


DuPaul v. North Dakota Dept. of Transp., 672 N.W.2d 680, 2003 ND 201 , N.D., Dec 23, 2003.

Background: Motorist appealed Department of Transportation order suspending his driver's license following arrest for driving under the influence (DUI). The District Court, Ward County, Northwest Judicial District, Robert W. Holte, J., dismissed for lack of subject matter jurisdiction. Motorist appealed. 

Holding: The Supreme Court, Neumann, J., held that motorist failed to properly appeal from decision.

Affirmed.

· A district court exercises appellate jurisdiction conferred upon it by statute over appeals from administrative agency decisions.
· An appellant must meet the statutory requirements for perfecting the appeal from an administrative decision before the district court has subject-matter jurisdiction over the appeal.
· A district court has subject-matter jurisdiction over an appeal from an administrative decision only if the particular issue to be determined has been properly brought before the court in the particular proceeding.
· If a district court does not have subject-matter jurisdiction over an administrative appeal, it is compelled to dismiss the action.


Lee v. North Dakota Dept. of Transp., 673 N.W.2d 245, 2004 ND 7 , N.D., Jan 14, 2004.

Background: Motorist appealed decision of administrative hearing officer that suspended motorist's driving privileges. The District Court, Stutsman County, Southeast Judicial District, John T. Paulson, J., reversed. State Department of Transportation appealed. 

Holding: The Supreme Court, Kapsner, J., held that Department of Transportation failed to lay foundation for admission of breathalyzer test result.

Affirmed.
· Supreme Court gives deference to agency's findings and will not substitute its own judgment for that of the agency.
· When agency's decision has been reversed by district court, Supreme Court reviews agency decision.
Linser v. Office of Attorney General, 672 N.W.2d 643, 2003 ND 195 , N.D., Dec 19, 2003.

Background: Guardian of applicant, a developmentally disabled person, appealed order of the Department of Human Services terminating Medicaid benefits because applicant's available assets exceed the maximum allowed. The District Court, Stutsman County, Southeast Judicial District, John E. Greenwood, J., reversed Department's order, and Department appealed. 

Holding: The Supreme Court, Maring, J., held that applicant failed to establish the assets in special needs trust were not "actually available" to him, such that his assets did not exceed the maximum allowable assets for receipt of Medicaid benefits.

Reversed; Department's order reinstated.
· When a district court decision reviewing an administrative agency decision is appealed to the Supreme Court, the Court reviews the decision of the agency and looks to the record compiled before it.
· When reviewing an administrative agency's findings of fact, the Supreme Court determines whether a reasoning mind could have reasonably determined the agency's factual conclusions were supported by the weight of the evidence based on the entire record.
· An administrative agency's decisions on questions of law are fully reviewable by the Supreme Court.

North Dakota Dept. of Human Services v. Ryan, 672 N.W.2d 649, 2003 ND 196 , N.D., Dec 19, 2003.

Background: Former employee of the Department of Human Services who lost employment due to a reduction-in-force filed grievance after he was not hired for either of two vacant positions. Administrative law judge (ALJ) determined she had jurisdiction to hear employee's appeals from Department's adverse employment decisions, and ruled in favor of Department. Department appealed jurisdictional issue and employee cross-appealed ALJ's decision on the merits. The District Court, Burleigh County, South Central Judicial District, Burt L. Riskedahl, J., found that ALJ did not have jurisdiction to hear employee's appeals and alternatively decided ALJ was correct in upholding Department's decision not to hire employee. Employee appealed. 

Holdings: The Supreme Court, Maring, J., held that: 

(1) ALJ had jurisdiction to hear former employee's appeals; 

(2) employee's failure to serve notice of his cross-appeal upon Central Personnel Division or ALJ did not deprive district court of jurisdiction over his cross-appeal; and 

(3) Department's decision not to rehire former employee was supported by substantial evidence.

Affirmed in part, and reversed in part.
· In its review, the Supreme Court decides whether an administrative law judge's (ALJ) findings are supported by a preponderance of the evidence, the conclusions of law are supported by the findings of fact, and the decision is in accordance with the law.
· In reviewing findings of an administrative law judge (ALJ), the Supreme Court does not make independent findings of fact or substitute its judgment for that of the ALJ; rather, the Court determines whether a reasoning mind could have reasonably determined the factual conclusions were supported by the weight of the evidence.
· An administrative regulation is void if it exceeds an agency's statutory authority or conflicts with the statute it implements.
· The Supreme Court construes administrative regulations, which are derivatives of statutes, under well-established principles for statutory construction.
· Ordinarily, an adjudicative agency must be a named party to an appeal and must be served with a notice of appeal.

Zander v. Workforce Safety and Ins., 672 N.W.2d 668, 2003 ND 194 , N.D., Dec 19, 2003.

Background: Workers' compensation claimant appealed from judgment of the District Court, Burleigh County, South Central Judicial District, Thomas J. Schneider, J., affirming an order of the Workforce Safety and Insurance (WSI) refusing to reopen his claim for benefits. 

Holding: The Supreme Court, VandeWalle, C.J., held that "clear and convincing evidence" standard did not require claimant to show by 100 per cent certainty that his work injury was sole cause of his current medical condition in order to rebut presumption that claim was closed.

Reversed and remanded.
· On appeal from the district court's judgment, the Supreme Court reviews the administrative agency order in the same manner as the district court.
· On appeal from the district court's judgment, the Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.
· Although the administrative construction of a statute by the agency administering the law is ordinarily entitled to some deference if that interpretation does not contradict clear and unambiguous statutory language, questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.

Oklahoma

Tulsa County Budget Bd. v. Tulsa County Excise Bd., 81 P.3d 662, 2003 OK 103 , Okla., Dec 02, 2003.

Background: County budget board, commissioners, and assessor petitioned for writ of mandamus and requested declaratory and injunctive relief in response to excise board's revision of assessor's budget for visual inspection program. School districts intervened. The District Court, Tulsa County, Deborah C. Shallcross, J., ruled in favor of excise board. Budget board, commissioners, and assessor appealed. 

Holdings: The Supreme Court, Kauger, J., held that: 

(1) the excise board is authorized to resolve funding disputes related to the county assessor's program for visual inspection of property; 

(2) excise board did not abuse discretion by moving employee salaries and personnel costs from the assessor's visual inspection budget to the general budget; and 

(3) excise board improperly eliminated all valuation costs from visual inspection budget and should have prorated them between the budgets.

Affirmed in part, reversed in part, and remanded.
· Administrative rules, like statutes, are given a sensible construction bearing in mind the evils intended to be avoided.

Oregon


Concrete Cutting Co. v. Clevenger, 191 Or.App. 157, 81 P.3d 723 , Or.App., Dec 10, 2003.

Background: Employer sought review of Workers' Compensation Board's affirmation of order of ALJ that, for purpose of administrative rule prescribing methods for computation of temporary disability benefits, claimant was "employed through union hall call board." 

Holding: The Court of Appeals, Edmonds, P.J., held that provision of rule that was applicable to regularly employed worker with irregular wages, rather than provision applicable to union hall call board worker, applied to computation of claimant's benefits.

Reversed and remanded.
· In construing an administrative rule, court's first obligation is to examine the rule's text, along with its context, which includes other provisions of the same rule, other related rules, and other related statutes, to ascertain the intent underlying the rule.

MacDonald v. Driver and Motor Vehicle Services Div.(DMV), 191 Or.App. 180, 81 P.3d 732 , Or.App., Dec 10, 2003.
Background: Motorist sought judicial review of an order of the Driver and Motor Vehicle Services Division (DMV) of the Department of Transportation that suspended motorist's driving privileges for three years. The Circuit Court, Columbia County, Ted E. Grove, J., modified order by reducing period of suspension. DMV appealed. 

Holding: The Court of Appeals, Landau, P.J., held that motorist's claim that earlier suspension was invalid was not preserved.

Reversed.

· Reviewing courts have an independent obligation to determine whether an argument has been asserted in the proceeding that is the subject of review.
Pennsylvania

Dumberth v. Unemployment Compensation Bd. of Review, 837 A.2d 678 , Pa.Cmwlth., Dec 10, 2003.
Background: Claimant petitioned for review of order of the Unemployment Compensation Board of Review, No. B-408092, that dismissed her appeal as untimely. 

Holding: The Commonwealth Court, No. 423 C.D. 2003, Leadbetter, J., held that, as matter of first impression, appeal sent by facsimile transmission that arrived at the receiving fax machine after the close of business on the last day of the 15 day appeal period was "filed" within the meaning of unemployment compensation law, and thus, appeal was timely.

Reversed and remanded.

· Appeal periods, even at the administrative level, are jurisdictional and may not be extended as a matter of grace or indulgence; otherwise, there would be no finality to judicial action.
Tennessee


Weaver v. Knox County Bd. of Zoning Appeals, 122 S.W.3d 781 , Tenn.Ct.App., Jun 30, 2003.
Background: Landowner filed petition for writ of certiorari, seeking to set aside order of county board of zoning appeals (BZA) granting cellular telephone companies permission to construct cellular tower. The Chancery Court, Knox County, John F. Weaver, Chancellor, dismissed the petition. Landowner appealed. 

Holdings: The Court of Appeals, Susano, J., held that: 

(1) landowner's allegation that maps of cellular telephone coverage used at BZA hearing were incomplete did not warrant reversal of BZA's decision; 

(2) hearing comported with due process; 

(3) BZA's failure to issue findings of fact did not render its decision illegal, arbitrary or capricious; 

(4) material evidence in the record supported BZA's decision; and 

(5) trial court did not abuse its discretion by refusing to admit additional evidence proffered by landowner.

Affirmed.

· The term "administrative," when referring to an act of a governmental body such as a board of zoning appeals, is used interchangeably with "judicial" or "quasi-judicial."
· Hearing at which board of zoning appeals (BZA) considered cellular telephone companies' request for permission to construct cellular tower comported with due process, despite contention by neighboring landowner that certain documentary evidence was not made available to him before the hearing; record did not reflect that the evidence was concealed from landowner, or that landowner requested the evidence, and much of the evidence was in the public domain.
Texas

Phillips Petroleum Co. v. Texas Com'n on Environmental Quality, 121 S.W.3d 502 , Tex.App.-Austin, Nov 20, 2003.

Background: Boiler owner appealed state Commission on Environmental Quality decision that controller of cogeneration facility operated within boiler owner's refinery was entitled to nitrogen oxide emissions allowances. The 126th Judicial District Court, Travis County, Paul R. Davis, Jr., J., affirmed the Commission's decision. Boiler owner appealed. 

Holding: The Court of Appeals, Jan P. Patterson, J., held that Commission could consider air permit application when it determined which entity was entitled to allowances.

Affirmed.
· The Court of Appeals construes the text of an administrative rule under the same principles as if it were a statute.
· The Court of Appeals bears in mind that an administrative agency has the power to interpret its own rules, and its interpretation is entitled to great weight and deference.
· The agency's construction of its own rule is controlling unless it is plainly erroneous or inconsistent.
· When the construction of an administrative regulation rather than a statute is in issue, deference is even more clearly in order, particularly when the rule involves complex subject matter.
· The legislature intends an agency created to centralize expertise in a certain regulatory area be given a large degree of latitude in the methods it uses to accomplish its regulatory function.
· The court's task is to determine whether an agency's decision is based on a permissible interpretation of its statutory scheme.
· Because an agency interpretation of a rule represents the view of the regulatory body that drafted and administers the rule, the agency interpretation, if reasonable, becomes a part of the rule itself.

Williams v. Houston Firemen's Relief and Retirement Fund, 121 S.W.3d 415 , Tex.App.-Hous. (1 Dist.), Sep 12, 2003.

Firefighter sued city's firefighters' retirement fund challenging fund's determination he was not entitled to prior service credit (PSC) as a result of his employment with other fire departments. The 281st District Court, Harris County, Jane Nenninger Bland, J., dismissed all of his claims without prejudice except for his constitutional and res judicata, preclusion and collateral estoppel claims. Firefighter appealed, and on interlocutory appeal the Court of Appeals affirmed. On remand, firefighter added city and fund's trustees as defendants, and added common law claims against all defendants. The District Court granted defendants' motions for summary judgment and dismissal, and firefighter appealed. On rehearing, the Court of Appeals, Evelyn V. Keyes, J., held that: (1) district court did not have jurisdiction to review fund's decision not to award PSC, until firefighter was eligible for retirement; (2) firefighter did not alleged an ultra vires act by the fund for purposes of obtaining review of fund's decision; (3) fund did not violate constitutional proscription against retroactive laws; (4) retirement statute did not violate equal protection clause by denying firefighter right to appeal fund's decision but granting such right to firefighters who were eligible for retirement; (5) district court did not have jurisdiction, under constitutional provision granting original jurisdiction to the district courts to review pure questions of law, to review fund's decision; and (6) fund's trustees and city were immune from firefighter's common law claims.

Affirmed as modified.
· Technically, there is no appellate jurisdiction to review an agency determination on the merits, only a suit for judicial review of that determination, which is an original proceeding in the trial court.
· Texas law recognizes a right to judicial review of an administrative order only if: (1) a statute provides the right; (2) the order adversely affects a vested property right; or (3) the order otherwise violates a constitutional right.
· A court may review an administrative decision when the agency exercised authority beyond its statutorily conferred powers, and a claim that an agency has rendered an ultra vires decision is construed as a claim that the agency has violated the constitutional separation of powers.
· An agency has exclusive jurisdiction when a pervasive regulatory scheme indicates that the Legislature intended for the regulatory process to be the exclusive means of remedying the problem to which the regulation is addressed.
· Under the exclusive jurisdiction doctrine, the Legislature grants an administrative agency the sole authority to make an initial determination in a dispute.
· If an agency has exclusive jurisdiction over a matter, the courts lack subject matter jurisdiction until administrative remedies are exhausted and must dismiss the claims within the agency's exclusive jurisdiction.
· Courts generally do not interfere in an administrative agency's duties and functions, but they will intervene and give declaratory relief when the agency exercises authority beyond its statutorily conferred powers.
· No one has a vested right, for purposes of constitutional proscription against retroactive law, merely in the continuance of present law in relation to a particular subject; the Legislature may change laws so long as they do not destroy or prevent the adequate enforcement of vested rights.
· Purpose of the exclusive jurisdiction doctrine is to require an aggrieved party to comply with statutory provisions before the jurisdiction of the trial court attaches and to limit review of administrative action.

Virginia

Vasaio v. Department of Motor Vehicles, 42 Va.App. 190, 590 S.E.2d 596 , Va.App., Jan 13, 2004.

Background: Motorcycle owner sought judicial review of decision of the Department of Motor Vehicles (DMV) upholding the administrative order of suspension of driving privileges. The Circuit Court, City of Richmond, Randall G. Johnson, J., affirmed. Owner appealed. 

Holdings: The Court of Appeals, Elder, J., held that: 

1) owner's motorcycle qualified as a "motor vehicle" within meaning of statutes governing registration of uninsured motor vehicles, and 

(2) substantial evidence supported hearing officer's conclusion that owner failed to show good cause to believe his motorcycle was insured when he registered it.

Affirmed.
· On appeal of an agency decision pursuant to the Administrative Process Act, the sole determination as to factual issues is whether substantial evidence exists in the agency record to support the agency's decision.
· The reviewing court may reject an administrative agency's findings of fact only if, considering the record as a whole, a reasonable mind necessarily would come to a different conclusion.
· In making the determination of whether to reject an administrative agency's findings of fact, the reviewing court shall take due account of the presumption of official regularity, the experience and specialized competence of the agency, and the purposes of the basic law under which the agency has acted.
· On appeal of an agency's determination on issues of law, where the question involves an interpretation which is within the specialized competence of the agency and the agency has been entrusted with wide discretion by the General Assembly, the agency's decision is entitled to special weight in the courts, and judicial interference is permissible only for relief against the arbitrary or capricious action that constitutes a clear abuse of delegated discretion.
· When a question involves an interpretation which is within specialized competence of agency, agency's decision is entitled to special weight in the courts, and judicial interference is permissible only for relief against the arbitrary or capricious action that constitutes a clear abuse of delegated discretion.
Washington

City of Bellevue v. East Bellevue Community Mun. Corp., 119 Wash.App. 405, 81 P.3d 148 , Wash.App. Div. 1, Dec 15, 2003.

The central Puget Sound Growth Management Hearings Board invalidated city ordinance which exempted shopping center redevelopment from certain Growth Management Act (GMA) requirements. City challenged decision and petitioned for writ of prohibition regarding community municipal corporation's ability to bring challenges. The Court of Appeals, Baker, J., held that: (1) community municipal corporation exceeded its power by challenging Board's decision, and (2) city ordinance was invalid as failing to conform to the GMA's concurrency requirements.

Writ granted and Board's decision affirmed.
· When reviewing an administrative decision, the Court of Appeals sits in the same position as the superior court.
· On review of administrative decisions, the Court of Appeals applies a de novo standard to issues of law, giving substantial weight to the agency's interpretation of the statute it administers.
· While the Court of Appeals accords deference to an administrative agency's interpretation of the law where the agency has specialized expertise in dealing with such issues, the court is not bound by the agency's conclusions of law.
· The burden of showing that an administrative agency erroneously interpreted the law lies on the party who asserts that an error was made.

Lakeside Industries v. Thurston County, 119 Wash.App. 886, 83 P.3d 433 , Wash.App. Div. 2, Jan 13, 2004.

Background: Applicant appealed a county's decision that reversed a hearing examiner's approval of a special use permit to construct an asphalt manufacturing and recycling plant in a certain valley. The Superior Court, Mason County, James Sawyer, J., reinstated the hearing examiner's decision to allow asphalt manufacturing, but rejected applicant's request to recycle asphalt. County, citizens groups, and applicant appealed. 

Holdings: The Court of Appeals, Armstrong, J., held that: 

(1) applicant's planned asphalt manufacturing use was not prohibited by specific policies of county's sub-area plan; 

(2) citizens group's challenge to county's issuance of mitigated determination of non-significance (MDNS) under State Environmental Policy Act (SEPA) was untimely; 

(3) Mason County Superior Court had jurisdiction to hear challenge to other county's land use decisions; and 

(4) county's sub-area plan prohibiting asphalt recycling in the certain valley was not repealed.

Affirmed.
· The Court of Appeals defers to a statutory interpretation of the administrative agency charged with administering and enforcing the statute.
Quadrant Corp. v. State Growth Management Hearings Bd., 119 Wash.App. 562, 81 P.3d 918 , Wash.App. Div. 1, Dec 29, 2003.

Background: After remand by the Supreme Court, 138 Wash.2d 161, 979 P.2d 374, to the Central Puget Sound Growth Management Hearings Board, appeals were taken to the superior court from the Board's decisions overturning a county's designation of certain land as an Urban Growth Area (UGA) and upholding the county's enactment of an ordinance designating the property as a fully contained community (FCC). The trial court reversed the Board as to both decisions. Property owner, county, and interested organization appealed. 

Holdings: The Court of Appeals, Baker, J., held that: 

(1) in determining whether property was UGA, Board was not required to consider future development, and 

(2) substantial evidence supported Board's upholding county's designating property as FCC.

Superior Court reversed and Board affirmed.
· When reviewing an administrative decision, the Court of Appeals sits in the same position as the superior court, applying the standards found in the Administrative Procedures Act directly to the record before the agency.
· With respect to issues of law in a review of an administrative decision, the Court of Appeals applies a de novo standard, giving substantial weight to the agency's interpretation of the statute it administers.
· While a reviewing court owes deference to an agency's interpretation of the law where the agency has specialized expertise in dealing with such issues, the court is not bound by the agency's conclusions of law.
· The burden of demonstrating that an administrative agency erroneously interpreted or applied the law, or that the agency's order is not supported by substantial evidence, lies on the party asserting the error.
Wyoming

Worker's Compensation Claim of Iverson v. Frost Const., 81 P.3d 190, 2003 WY 162 , Wyo., Dec 16, 2003.
Workers' compensation claimant sought judicial review of hearing examiner's decision that claim for benefits was untimely. The District Court, Hot Springs County, Gary P. Hartman, J., upheld denial of benefits. Claimant appealed. The Supreme Court, Golden, J., held that: (1) substantial evidence existed to support hearing examiner's finding that claimant had been injured in work-related accident involving impact between claimant's truck and road grader; (2) hearing examiner was not entitled to reject claimant's version that he did not begin to experience leg pain until after second alleged incident at work; and (3) date of compensable injury was date it became apparent to claimant that his work-related injury had resulted in compensable disability.

Reversed and remanded with directions.

· Substantial-evidence test is appropriate standard of review in appeals from Wyoming Administrative Procedures Act contested case proceedings when factual findings are involved and both parties submit evidence.
· For purposes of substantial-evidence standard for reviewing agency's findings of fact, "substantial evidence" is relevant evidence which reasonable mind might accept in support of agency's conclusions.
· When only the party with burden of proof submits evidence in contested case proceeding and that party does not ultimately prevail, arbitrary or capricious standard governs judicial review of that agency decision.
· Even if factual findings are found to be supported by substantial evidence, ultimate agency decision may be found to be arbitrary or capricious for other reasons.
