Arkansas

Williams v. Arkansas State Bd. of Physical Therapy, 353 Ark. 778, 120 S.W.3d 581 , Ark., Jun 26, 2003.

Physical therapist filed petition for judicial review of decision of State Board of Physical Therapy that suspended therapist's license for a period of three months after finding therapist committed unprofessional conduct. The Circuit Court, Jefferson County, H.A. Taylor, J., affirmed. Therapist appealed. The Supreme Court, W.H. "Dub" Arnold, C.J., held that substantial evidence supported finding that physical therapist committed unprofessional conduct.

Affirmed.
· An appellate court's review is directed not toward the circuit court, but toward the decision of the agency, and this is so because administrative agencies are better equipped by specialization, insight through experience, and more flexible procedures than courts, to determine and analyze legal issues affecting their agencies.
· Appellate review of administrative decisions is limited in scope.
· An appellate court will not revere an administrative agency's decision if there is any substantial evidence to support it; "substantial evidence" is evidence that is valid, legal, and persuasive and that a reasonable mind might accept to support a conclusion and force the mind to pass beyond speculation and conjecture.
· In reviewing a decision of administrative agency decision, the question is not whether the testimony would have supported a contrary finding, but whether it would support the finding that was made.
· It is the prerogative of an administrative agency to believe or disbelieve any witness and to decide what weight to accord the evidence.
· The construction of a state statute by an administrative board or agency will not be overturned unless it is clearly wrong.
· The appellant has the burden of proving that there is an absence of substantial evidence to support an administrative decision.
· The party challenging an administrative agency's action must prove that such action was willful and unreasonable, without consideration and with a disregard of the facts or circumstances of the case.
· To establish an absence of substantial evidence to support the decision of an administrative agency, the challenging party must demonstrate that the proof before the administrative tribunal was so nearly undisputed that fair-minded persons could not reach its conclusion.
Connecticut
Evans v. Department of Social Services, 81 Conn.App. 37, 838 A.2d 250 , Conn.App., Jan 13, 2004.

Background: Claimant appealed from a decision of the department of social services that found he was not eligible for medical coverage during months he was in a medically-induced coma. The Superior Court, Judicial District of New Britain, Cohn, J., dismissed the appeal. Claimant appealed. 

Holding: The Appellate Court, Dranginis, J., held that claimant's individual retirement account was an inaccessible asset while claimant was in coma.

Reversed and remanded with direction.
· Administrative rules and regulations are given the force and effect of law.
· It is a well established practice to accord great deference to the construction given a statute by the agency charged with its enforcement; this principle applies with even greater force to an agency's interpretation of its own duly adopted regulations.
· The traditional deference afforded to the construction of a statute by the agency charged with its enforcement is unwarranted when the construction of the statute has not previously been subjected to judicial scrutiny or to a governmental agency's time-tested interpretation.
Florida
Szniatkiewicz v. Unemployment Appeals Com'n, 864 So.2d 498, 29 Fla. L. Weekly D161 , Fla.App. 4 Dist., Jan 07, 2004.

Background: Employee appealed from a decision of the Unemployment Appeals Commission disqualifying him from receiving unemployment compensation benefits. 

Holding: The District Court of Appeal, Shahood, J., held that employee left job in response to legitimate family emergency.

Reversed and remanded with directions.
· While an agency may reject conclusions of law without limitation, neither the administrative agency nor the reviewing court may reject an administrative hearing officer's findings of fact, as long as those findings are supported by competent, substantial evidence in the record.

Georgia

Douglas Asphalt Co. v. Georgia Public Service Com'n, 263 Ga.App. 711, 589 S.E.2d 292, 3 FCDR 3178 , Ga.App., Oct 22, 2003.

Asphalt company sought review of Public Service Commission's imposition of a $10,000 fine after company cut a telephone fiber optic cable during a construction project. Commission moved to dismiss company's petition for judicial review. The Superior Court, Fulton County, Barnes, J., denied Commission's motion, but affirmed the fine. On cross-appeals, the Court of Appeals, Barnes, J., held that: (1) company's service by mail on Commission was proper, and (2) evidence was sufficient to support imposition of a fine on company.

Affirmed.
· On review of an agency decision, the Court of Appeals' duty is not to review whether the record supports the superior court's decision but whether the record supports the final decision of the administrative agency.
· In reviewing an agency decision, the superior courts cannot substitute their judgment for that of the hearing officer as to the weight of the evidence on questions of fact.

Hawaii

Director, Dept. of Labor and Industrial Relations v. Kiewit Pacific Co., 104 Hawai'i 22, 84 P.3d 530 , Hawai'i App., Jan 08, 2004.

Background: Director of Labor and Industrial Relations appealed decision and order of the Labor and Industrial Relations Appeals Board which reversed and vacated work safety citation issued to company which failed to cover some shallow holes in the ground floor at its construction site. The Circuit Court of the First Circuit, Eden Elizabeth Hifo, J., affirmed Board's decision. Director appealed. 

Holding: The Intermediate Court of Appeals, Lim, J., held that safety regulation requiring employers to protect employees on walking/working surfaces from stepping into or tripping over holes by covering holes applies to shallow holes at ground level

Vacated in part, affirmed in part, and remanded.
· If the underlying facts are undisputed and an agency's decision comprises a pure conclusion of law in statutory interpretation, review is de novo and the standard of review is right/wrong.
· Circuit courts as well as the Intermediate Court of Appeals are free to reverse an agency's decision if affected by an error of law.
· Reviewing court deference is especially due in the discrete context of an agency's interpretation of its own administrative rules.
· General principles of statutory construction also apply to administrative rules.
· As in statutory construction, courts look first at an administrative rule's language to interpret the rule.
· If an administrative rule's language is unambiguous, and its literal application is neither inconsistent with the policies of the statute the rule implements nor produces an absurd or unjust result, courts enforce the rule's plain meaning.
· When an administrative rule's language is ambiguous, courts must ascertain and effectuate the rule's intent; in order to effectuate the rule's intent, it is appropriate to consider the rule's legislative history.
· Deference to an administrative agency's interpretation of law is particularly true where the law to be applied is not a statute but an administrative rule promulgated by the same agency interpreting it; to be granted deference, however, the agency's decision must be consistent with the legislative purpose.
· The key to especial deference to an agency's interpretation of its own rules and regulations is the agency's legislative prerogative and the expertise it acquires, in promulgating as well as enforcing its own rules and regulations.
· Informal agency interpretations of agency rules are entitled to some weight on judicial review.

Illinois

Chicago Teachers Union, Local 1, American Federation of Teachers, AFL-CIO v. Illinois Educational Labor Relations Bd., 344 Ill.App.3d 624, 800 N.E.2d 475, 279 Ill.Dec. 407, 173 L.R.R.M. (BNA) 2975, 183 Ed. Law Rep. 523 , Ill.App. 1 Dist., Nov 07, 2003.

Teachers' union sought review of decision of the Illinois Educational Labor Relations Board (IELRB), which remanded union's claim of unfair labor practice back to arbitrator. The Appellate Court, Gallagher, J., held that: (1) IELRB was authorized to remand case back to arbitrator; (2) remand order was a final appealable order; (3) teacher's grievance regarding school board's failure to provide services after her position was eliminated was arbitrable under the Illinois Educational Labor Relations Act; and (4) arbitrator's award, which included reinstatement of teacher to reserve status, was binding.

Reversed and remanded with directions.
· When examining an administrative agency's factual findings, a reviewing court does not weigh the evidence or substitute its judgment for that of an administrative agency.
· Generally, arguments not raised before an agency are waived for purposes of administrative review.

Kansas

Jones v. Kansas State University, 32 Kan.App.2d 313, 81 P.3d 1243, 20 IER Cases 1380 , Kan.App., Jan 09, 2004.

Background: Police officer employed by state university appealed his termination for gross misconduct or conduct grossly unbecoming a state officer or employee. The Civil Service Board upheld the termination. Police officer petitioned for judicial review. The District Court, Riley County, David L. Stutzman, J., affirmed. Police officer appealed. 

Holdings: The Court of Appeals, Greene, P.J., held that: 

(1) evidence supported finding that police officer's report of traffic stop contained inaccurate information, but no evidence established that the officer intentionally falsified any information within the report; 

(2) evidence supported finding that police officer violated in-car video camera policy; and 

(3) police officer's actions in turning off his in-car video camera before a traffic stop was completed and in providing inaccurate information in his report of traffic stop did not constitute gross misconduct or conduct grossly unbecoming an officer.

Reversed and remanded with instructions.
· In reviewing a district court's decision the Court of Appeals makes the same review of the administrative agency's actions as did the district court.
· A rebuttable presumption of validity attaches to all actions of an administrative agency, and the burden of proving arbitrary and capricious conduct lies with the party challenging the agency's decision.
· When a party challenges an administrative agency's fact findings, the appellate court is limited to ascertaining from the record whether determinations of fact are supported by evidence that is substantial when viewed in light of the record as a whole.
· When a party disputes the administrative agency's interpretation of a statute, the issue raised is a question of law.
· The interpretation of a statute by an administrative agency charged with enforcing that statute is entitled to judicial deference, but the agency's interpretation is not binding on the appellate court; appellate court's review of the construction of a statute is unlimited.
Mitchell v. Kansas Dept. Of Revenue, 32 Kan.App.2d 298, 81 P.3d 1258 , Kan.App., Jan 09, 2004.

Background: After commercial truck driver failed a blood alcohol concentration (BAC) test and the Driver Control Bureau suspended truck driver's commercial driver's license for one year, truck driver appealed. The District Court, Seward County, Kim R. Schroeder, J., affirmed. Truck driver appealed. 

Holdings: The Court of Appeals, Hill, J., held that: 

(1) police officer did not violate the statute allowing a person to have an additional test for alcohol or drugs conducted by a physician of their own choosing, and 

(2) trial court admission of commercial truck driver's BAC test results was not an abuse of discretion.

Affirmed.
· In reviewing a district court's decision reviewing an administrative agency action, the appellate court must first determine whether the district court observed the requirements and restrictions placed upon it and then make the same review of the administrative agency's action as does the district court.
· On review a trial court may not substitute its judgment for that of an administrative tribunal.
· When reviewing an administrative agency decision the trial court is restricted to considering whether, as a matter of law, (1) the tribunal acted fraudulently, arbitrarily, or capriciously, (2) the administrative order is substantially supported by evidence, and (3) the tribunal's action was within the scope of its authority.
Maryland


Montgomery County v. Jamsa, 153 Md.App. 346, 836 A.2d 745 , Md.App., Dec 01, 2003.

County firefighters sought judicial review of county merit system protection board's determination that firefighters' complaints regarding supervisor assigning them to perform lawn maintenance activities were not grievable. The Circuit Court, Montgomery County, Rowan, J., affirmed. Firefighters appealed. The Court of Special Appeals reversed and remanded, and the board remanded to the county's office of human resources, which denied the grievances. Firefighters appealed. The board dismissed the appeal, denied firefighters' motion for reconsideration, awarded firefighters reasonable attorney fees for filing the grievance and pursuing the appeal to the board, but did not award attorney fees for services relating to judicial review. Firefighters sought judicial review. The Circuit Court reversed and remanded, finding the board had legislative authority to award attorney fees for services relating to judicial review. County appealed. The Court of Special Appeals, James R. Eyler, J., held that county code authorized county merit system protection board to award merit system employees attorney fees for services rendered in connection with judicial review of board decisions.

Affirmed.
· A court's role in reviewing an administrative agency adjudicatory decision is narrow and is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings and conclusions, and to determine if the administrative decision is premised upon an erroneous conclusion of law.
· A court's task on review of an administrative agency decision is not to substitute its judgment for the expertise of those persons who constitute the administrative agency, and even with regard to some legal issues, a degree of deference should often be accorded the position of the administrative agency; thus, an administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
· In reviewing questions of fact, the court applies the substantial evidence test, which asks whether reasoning minds could reach the same conclusion based on the facts presented to the agency.
· If the agency's decision is reasonably supported by the facts, the reviewing courts must uphold the decision even if it might have drawn different inferences based on those facts or reached a different conclusion.

Sadler v. Dimensions Healthcare Corp., 378 Md. 509, 836 A.2d 655 , Md., Nov 26, 2003.

Physician and her corporation filed suit against, among others, corporation that operated privately owned hospital, alleging that her staff privileges were wrongly terminated. After dismissing some defendants, the Circuit Court, Prince George's County, James J. Lombardi, J., rendered summary judgment in favor of the remaining defendants. Physician and corporation appealed. The Court of Special Appeals, 141 Md.App. 715, 787 A.2d 807, affirmed. On physician's petition for writ of certiorari, the Court of Appeals, Raker, J., held, as an issue of first impression, that the contract and tort claims of a physician arising out of a credentialing decision may be dismissed on motion for summary judgment only upon a showing that there is no genuine dispute as to any material fact and that the hospital is entitled to judgment as a matter of law.

Reversed and remanded.
· Generally judicial review of administrative agency action is narrow; the court's task on review is not to substitute its judgment for the expertise of the administrative agency, but to determine (1) the legality of the decision and (2) whether there was substantial evidence from the record as a whole to support the decision.
· Judicial review of the actions of an administrative agency is restricted primarily because of the fundamental doctrine of separation of powers as set forth in the Declaration of Rights of the Maryland Constitution.

Massachusetts

Fitchburg Gas and Elec. Light Co. v. Department of Telecommunications and Energy, 440 Mass. 625, 801 N.E.2d 220 , Mass., Jan 08, 2004.

Background: Gas and electric company appealed from decision of the Department of Telecommunications and Energy, ordering that company repay its ratepayers for overcharges that resulted when company included identical inventory finance charges (IFCs) in both its base rate and its supplemental cost of gas adjustment clause (CGAC). A single justice of the Supreme Judicial Court, Suffolk County, Cordy, J., reserved and reported case, without decision, to full court. 

Holdings: The Supreme Judicial Court, Marshall, C.J., held that: 

(1) substantial evidence supported Department's findings; 

(2) double billing was illegal; 

(3) alleged lack of notice did not relieve Department of duty to repay; 

(4) Department's failure to detect overbilling practices for over eleven years did not immunize company from consequences of illegal action; 

(5) order was within Department's supervisory authority over utility costs and was consistent with authority to determine rate-making matters in public interest; 

(6) order was not an unconstitutional confiscation; and 

(7) inclusion in order of a report that was not admitted into evidence was not basis for reversal, absent prejudice.

Affirmed.
· A petition from administrative decision that raises no constitutional questions requires Supreme Judicial Court to review the Department's finding to determine only whether there is an error of law.
· The burden of proof on appeal from administrative decision is on the appealing party to show that administrative order is invalid; this burden is heavy.
· Supreme Judicial Court, on appeal from administrative ruling, gives deference to a Department's expertise and experience in areas where the Legislature has delegated to it decision-making authority.
· Supreme Judicial Court shall uphold an agency's decision unless it is based on an error of law, unsupported by substantial evidence, unwarranted by facts found on the record as submitted, arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law.
· In considering the substantiality of evidence in an administrative proceeding, Supreme Judicial Court accords due weight to the experience, technical competence, and specialized knowledge of a Department, and reverses only if the cumulative weight of the evidence tends substantially toward opposite inferences.
· The appealing party carries the burden of showing that administrative order appealed from is unsupported by substantial evidence.
· A regulatory body correcting a mistake in the expense allowance resulting from the improper use of data does not engage in a second look that violates the prohibition on retroactivity.
Minnesota

In re City of Owatonna's NPDES/SDS Proposed Permit Reissuance for Discharge of Treated Wastewater (A03-331), 672 N.W.2d 921 , Minn.App., Jan 06, 2004.

Background: Environmental advocacy center appealed from decision of the Minnesota Pollution Control Agency (MPCA), denying a contested case hearing and reissuing National Pollutant Discharge Elimination System (NPDES) permits to wastewater treatment facilities in two municipalities without requiring removal of phosphorus from the facilities' discharge to required limit. 

Holdings: The Court of Appeals, Kalitowski, J., held that: 

(1) evidence did not support agency decision, and 

(2) center was entitled to a contested hearing.

Reversed and remanded.
· Appellate courts defer to an agency's expertise in fact-finding and will affirm an agency's decision so long as it is lawful and reasonable.
· If an administrative agency engages in reasoned decision-making, the Court of Appeals will affirm, even though it may have reached a different conclusion had it been the factfinder.
· Where there is a combination of danger signals which suggest an agency has not taken a hard look at the salient problems and has not genuinely engaged in reasoned decision making, it is the duty of the reviewing court to intervene.
· "Substantial evidence," for purposes of reviewing an agency decision, is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· An agency's decision is considered arbitrary and capricious if it represents the agency's will, rather than its judgment.

Northwest Airlines, Inc. v. Metropolitan Airports Com'n, 672 N.W.2d 379 , Minn.App., Dec 16, 2003.

Airline brought action against airport authority for declaration that rate- setting ordinance exceeded authority's powers. The District Court, Ramsey, County, William H. Leary, III, J., entered judgment for airport authority. Airline appealed. The Court of Appeals, Randall, J., held that airline was required to exhaust administrative remedies.

Affirmed.
· Courts generally require that before judicial review of administrative proceedings will be permitted, the appropriate channels of administrative appeal must be followed.
· Courts require exhaustion of administrative remedies to protect the autonomy of administrative agencies and to promote judicial efficiency.
· The record produced during the administrative process facilitates judicial review and may also reduce the need to resort to judicial review; but, exhaustion of administrative remedies need not be pursued if it would be futile to do so.
· A constitutional challenge is a controversy that requires judicial interpretation, thereby precluding the need to exhaust administrative remedies.

Mississippi


Gillis v. City of McComb, 860 So.2d 833 , Miss.App., Dec 02, 2003.

Landowner's neighbor appealed decision to rezone one acre from residential to commercial. The Circuit Court, Pike County, Mike Smith, J., affirmed. Neighbor appealed. The Court of Appeals, Irving, J., held that decision to rezone one acre from residential to commercial was fairly debatable and was not arbitrary or capricious.

Affirmed.
· An act is "arbitrary" if it is done not according to reason or judgment, but solely upon the will alone.
· An act is "capricious" if it is done without reason, in a whimsical manner, implying either a lack of understanding of or a disregard for the surrounding facts and settled controlling principles.

New Jersey

Essex County Bd. of Taxation v. Township of Caldwell, 21 N.J.Tax 188 , N.J.Super.A.D., Jan 17, 2003.

Background: Board of taxation brought action to enforce order issued to municipality to conduct revaluation, and on transfer from Superior Court, board moved for summary judgment and municipality brought cross motion to dismiss complaint. The Tax Court, 19 N.J.Tax 587, Bianco, J.T.C., granted summary judgment for board and directed revaluation. Municipality appealed. 

Holding: The Superior Court, Appellate Division, held that lack of uniformity and inequity required municipality to revalue all of the real property within the municipality.

Affirmed.
· An agency's interpretation of its own rule is owed considerable deference because the agency that drafted and promulgated the rule should know the meaning of that rule.

New York

Medical Society of State v. Serio, 100 N.Y.2d 854, 800 N.E.2d 728, 768 N.Y.S.2d 423, 2003 N.Y. Slip Op. 17546 , N.Y., Oct 21, 2003.

Appeal, on constitutional grounds, from an order of the Appellate Division of the Supreme Court in the First Judicial Department, entered October 22, 2002, which affirmed a judgment of the Supreme Court (William A. Wetzel, J.), entered in New York County in a combined declaratory judgment action and CPLR article 78 proceeding, (1) declaring that the promulgation of "revised Regulation 68," which amended 11 NYCRR part 65 implementing the No-Fault Automobile Insurance Law (Insurance Law art 51), did not constitute improper legislative policymaking or an improper delegation of rulemaking authority, and (2) dismissing the proceeding insofar as it sought to annul revised Regulation 68 for failure to comply with the State Administrative Procedure Act.
North Carolina


Luna ex rel. Johnson v. Division of Social Services, 589 S.E.2d 917 , N.C.App., Jan 06, 2004.

Background: Undocumented alien, through his personal representative, sought judicial review of Department of Health and Human Resources' decision denying Medicaid coverage for portion of claims for hospital services to treat alien's cancer. The Superior Court, Rockingham County, Melzer A. Morgan, Jr., J., affirmed. Alien appealed. 

Holding: As an issue of first impression, the Court of Appeals, Hudson, J., held that trial court's findings were insufficient to support conclusion that alien's treatment did not fall under "emergency medical condition" exception to non-coverage under Medicaid rules.
Reversed and remanded.
· The Court of Appeals' review of the superior court's order on appeal from an administrative agency decision generally involves determining whether the trial court exercised the appropriate scope of review and, if appropriate, deciding whether the court did so properly.
· Although the Court of Appeals is bound by the findings of fact in reviewing an agency determination, it reviews de novo the legal issues, including whether the findings of fact are adequate to support the conclusions of law.
Virginia

Virginia Imports Ltd. v. Kirin Brewery of America, LLC, 41 Va.App. 806, 589 S.E.2d 470 , Va.App., Dec 16, 2003.

Brewery and its former wholesale distributor appealed decision of the Alcoholic Beverage Control Board (ABC Board) that brewery violated the Beer Franchise Act, by terminating its distributorship agreement. The Circuit Court, Fairfax County, Jane Marum Roush, J., reversed ABC Board's decision, and distributor appealed. The Court of Appeals, Jean Harrison Clements, J., held that: (1) ABC Board had jurisdiction to hear and decide parties' dispute regarding distributorship agreement; (2) ABC Board failed to comply with the mandatory directive of Franchise Act by focusing solely on issue of continuing presence of stale beer in retail stores; (3) circuit court should have suspended ABC Board's decision and remanded matter to Board for additional factual determinations; and (4) record lacked substantial evidence to support finding that brewery acted in bad faith.

Affirmed in part, reversed in part, and remanded.
· Under the substantial evidence standard, a reviewing court may reject an administrative agency's findings of fact only if, considering the record as a whole, a reasonable mind would necessarily come to a different conclusion.
· "Substantial evidence," for purposes of the substantial evidence standard of review for an administrative agency's findings of fact, refers to such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Under the substantial evidence standard, a reviewing court must review the facts in the light most favorable to sustaining the administrative agency's action.
· Even though an administrative agency's findings of fact may be supported by substantial evidence in the record, its decision may be subject to reversal because the agency failed to observe required procedures or to comply with statutory authority; thus, where the legal issues require a determination by the reviewing court whether an agency has failed to comply with statutory authority or failed to observe required procedures, less deference is required and the reviewing courts should not abdicate their judicial function and merely rubber-stamp an agency determination.
· Although decisions by administrative agencies regarding matters within their specialized competence are entitled to special weight in the courts, when the question involves an issue of statutory interpretation, little deference is required to be accorded the agency decision because the issue falls outside the agency's specialized competence.
· Courts are required, in reviewing an administrative agency decision, to consider the purposes of the basic law under which the agency acted.
· A reviewing court may not use its review of an administrative agency's compliance with statutory authority to impose its judgment on factual issues that are to be decided by the agency.
· If a court finds that an administrative agency has failed to comply with statutory authority, the court shall suspend or set the decision aside and remand the matter to the agency.

