Alabama

Strong v. Alabama Bd. of Pardons and Paroles, 859 So.2d 1201 , Ala.Crim.App., Nov 30, 2001.

Prisoner petitioned for a writ of certiorari, challenging Board of Pardons and Paroles' denial of parole. The Montgomery Circuit Court, No. CV-01-906, Tracy S. McCooey, J., dismissed. Prisoner appealed. The Court of Criminal Appeals, Cobb, J., held that: (1) petition should not have been dismissed due to fact that prisoner improperly named warden and Board's executive director as parties, and, on return to remand, held that: (2) trial court's determination on the merits of prisoner's allegations did not exceed scope of order on remand.

Remanded with directions; affirmed.
· In the absence of the right to appeal or other adequate remedy, the writ of certiorari lies to review the rulings of an administrative board or commission.

Alaska


Alaska Center for the Environment v. State, 80 P.3d 231 , Alaska, Nov 28, 2003.

Environmental group appealed consistency review performed by the Division of Governmental Coordination under the Alaska Coastal Management Program (ACMP) for airport's application to the Army Corps of Engineers for permission to fill wetlands in connection with airport expansion. The Superior Court, Third Judicial District, Anchorage, Sen K. Tan, J., held that airport's proposal was sufficiently specific for consistency review and that Division adequately considered the state and municipal standards. Environmental group appealed. The Supreme Court, Fabe, J., held that: (1) airport's broad proposal for airport expansion was a "project" amenable to ACMP review; (2) Division's comprehensive, holistic approach was good policy and was within its discretion; (3) Division did not have to phase the review over time; (4) deference would be given to finding that major energy facility standard was inapplicable to project; (5) Division did not act arbitrarily or unreasonably in considering whether airport expansion was consistent with state coastal development and habitats standards; (6) municipal coastal management program (CMP) provided enough data on control measures dealing with construction in geophysical hazard areas, for Division to make its evaluation without further studies from airport; (7) Uniform Building Code (UBC) standards for structural design and construction requirements for seismic zones were sufficiently protective; and (8) project was consistent with transportation and utilities standards.

Affirmed.
· When the Supreme Court considers an administrative appeal from a decision rendered by the superior court acting as an intermediate appellate tribunal, it reviews the agency's determination directly; the Court does not defer to the superior court's decision.
· Under the "reasonable basis" standard, the Supreme Court must confirm that the agency has taken a hard look at the salient problems and has genuinely engaged in reasoned decision making, and must verify that the agency has not failed to consider an important factor in making its decision.
· Whether agency action is a "regulation," for purposes of the Administrative Procedure Act, is a question of law that does not involve agency expertise, so the Supreme Court would apply its independent judgment.

Arkansas


H.T. Hackney Co. v. Davis, 353 Ark. 797, 120 S.W.3d 79 , Ark., Jun 26, 2003.

State Tobacco Control Board fined cigarette distributor and suspended its license to distribute tobacco products for six months after an audit revealed that distributor had been paying rebates to state retailers in violation of the law. Distributor petitioned for judicial review. The Pulaski Circuit Court, Richard N. Moore, J., affirmed the decision. Distributor appealed. The Supreme Court, Robert L. Brown, J., held that: (1) distributor's claim that Board's Director possessed primary and initial authority to sanction wholesalers was not preserved for review; (2) distributor's claim that agency estoppel applied to prevent suspension of license and fine was not preserved for review; (3) substantial evidence supported Board's sanctions and finding of 28 violations of law prohibiting offering rebates to cigarette and tobacco retailers; and (4) suspension and sanction of $1,000 per violation was proper.

Affirmed.
· The Supreme Court, when reviewing a case under the Administrative Procedures Act, does not review the circuit court's decision but reviews the decision of the administrative agency.
· The question on review of an agency decision is not whether the testimony would have supported a contrary finding but whether it supports the finding that was made.
Weaver v. Director, Employment Sec. Dept., 82 Ark.App. 616, 120 S.W.3d 158 , Ark.App., Jun 25, 2003.

Unemployment compensation claimant was denied unemployment benefits by employment security department. Claimant appealed, and the Appeals Tribunal reversed the department, but the Board of Review reversed the tribunal. Claimant appealed. The Court of Appeals, Karen R. Baker, J., held that Board's finding that claimant voluntarily left work without good cause was not supported by substantial evidence.

Reversed and remanded.
· Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

California

Coachella Valley Mosquito v. California Public Employment Relations Bd., 7 Cal.Rptr.3d 444, Review Granted, Previously published at: 114 Cal.App.4th 46, (Cal.Const. art. 6, s 12; Cal. Rules of Court, Rules 28, 976, 977, 979), 174 L.R.R.M. (BNA) 2319, 3 Cal. Daily Op. Serv. 10,543, 2003 Daily Journal D.A.R. 13,279 , Cal.App. 4 Dist., Dec 09, 2003.

Background: A mosquito and vector control district petitioned for a writ of prohibition or mandate directing the Public Employment Relations Board (PERB) to dismiss a complaint the PERB issued on behalf of the California School Employees Association (CSEA) and against the district for unfair practices in violation of the Myers-Milias-Brown Act (MMBA). The Superior Court of Riverside County, No. INC26814, Charles Everett Stafford, Jr., J., denied the petition, and the district appealed. 

Holdings: The Court of Appeal, King, J., held that: 

(1) six-month limitations period applied to MMBA unfair practices charges filed with PERB on and after July 1, 2001; 

(2) six-month period did not apply retroactively; 

(3) CSEA's charges were timely; and 

(4) PERB's issuance of complaint based on unfair practices occurring before July 1, 2001, was not a retroactive application of legislation transferring jurisdiction of MMBA charges to PERB.

Affirmed.
Note:This case has been given a red flag. Petition for review granted. See:

Coachella Valley Mosquito v. California Public Employment Relations Bd., 87 P.3d 1, 11 Cal.Rptr.3d 692, Cal., Mar 30, 2004.

Idaho


White v. Bannock County Commissioners, 139 Idaho 396, 80 P.3d 332 , Idaho, Nov 12, 2003.

Landowner filed administrative appeal from decision of the county planning and development council granting a conditional use permit (CUP) for a asphalt plant and rock crushing operation on adjacent property. Following initial dismissal of landowner's appeal, the Sixth Judicial District Court, Bannock County, Monte B. Carlson, J., granted partial summary judgment to landowner on his motion to reconsider, voiding the CUP, and remanding matter back to the council. County commissioners appealed, and landowner cross-appealed. The Supreme Court, Burdick, J., held that: (1) the landowner failed to exhaust administrative remedies, and (2) recognized exceptions to the exhaustion doctrine did not apply to allow district court to review landowner's complaint.

Reversed and remanded.
· The "doctrine of exhaustion" requires that where an administrative remedy is provided by statute, relief must first be sought by exhausting such remedies before the courts will act; no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.
· "Doctrine of exhaustion" generally requires that the case run the full gamut of administrative proceedings before an application for judicial relief may be considered.
· Under doctrine of exhaustion, if a claimant fails to exhaust administrative remedies, dismissal of the claim is warranted.
· Upon re-examination by the district court, the focal point for judicial review of administrative decision should be the administrative record already in existence, not some new record made initially in the reviewing court.

Indiana


Borsuk v. Town of St. John, 800 N.E.2d 217 , Ind.App., Dec 18, 2003.

Land owners brought action for writ of certiorari, contending that town's refusal to rezone land was arbitrary, capricious, and unreasonable. The Superior Court, Lake County, Diane Kavadias Schneider, J., granted town's summary judgment motion. Land owners appealed. The Court of Appeals, Baker, J., held that: (1) affidavit by town plan commission's president which related to commission's mental processes and considerations was inadmissible; (2) engineer's affidavit was in conflict with the record and thus was inadmissible; and (3) decision to deny land owners' petition to rezone land to commercial was arbitrary and capricious.

Reversed and remanded with instructions.
· Boards and commissions speak or act officially only through the minutes and records made at duly organized meetings.
· Evidence outside of a board's minutes and records that the board presumed to act in its official capacity is not competent evidence to substitute for the minutes and records of regular board action.

Kansas


Cole v. Mayans, 276 Kan. 866, 80 P.3d 384 , Kan., Dec 12, 2003.

Petitioner, a mayoral candidate, filed petition seeking temporary and permanent injunction, alleging that another candidate's contribution from his legislative campaign account into his mayoral campaign account violated city campaign finance ordinances. Second candidate moved to dismiss the petition. The Sedgwick District Court, Paul Buchanan, J., granted the motion. Petitioner appealed. The Court of Appeals found that second candidate could transfer funds, but ruled that any such transfer was limited to $500. Granting petition for review, the Supreme Court, Gernon, J., held that: (1) exhaustion of administrative remedies was not required for petitioner to bring suit under city campaign finance ordinance; (2) petitioner had standing to file petition for injunction; (3) Supreme Court would consider second candidates argument under the state Campaign Finance Act, even though it was raised for first time on appeal; (4) transfer of funds from legislative campaign to mayoral campaign was contribution under the Campaign Finance Act; (5) second candidate's mayoral campaign account was not bona fide successor committee or candidacy to his prior legislative campaign account, for purposes of determining whether transfer was permitted; and (6) such transfer was prohibited under the Campaign Finance Act.

Affirmed in part, reversed in part.
· An agency should be given the first opportunity to exercise its discretion or special expertise.
· When an administrative remedy is provided by statute, such a remedy must ordinarily be exhausted before a party can bring the matter before the courts; however, if no agency remedy is available or when it is inadequate, exhaustion is not required.
· Exhaustion of administrative remedies is required before a party can seek review under the Act for Judicial Review and Civil Enforcement of Agency Actions.
· Generally, administrative regulations have the force and effect of statutes.
· Although an appellate court gives deference to the agency's interpretation of a statute, the final construction of a statute lies with the appellate court, and the agency's interpretation, while persuasive, is not binding on the court.
· If the reviewing court finds that an administrative body's interpretation is erroneous as a matter of law, the court should take corrective steps; the determination of an administrative body on questions of law is not conclusive, and, while persuasive, is not binding on the courts.

Minnesota


In re Estate of Handy, 672 N.W.2d 214 , Minn.App., Dec 09, 2003.

Department of Human Services asserted claim against estate of now deceased medical-assistance recipient to recover medical-assistance payments for her nursing home care. The District Court, Murray County, David E. Christensen, J., granted summary judgment to Department. Recipient's child and grandchildren appealed. The Court of Appeals, Stoneburner, J., held that: (1) Department's recovery from estate was not limited to nonhomestead assets, as no individual child or grandchild continuously physically resided at homestead from date of recipient's institutionalization, and (2) previous decisions of Commissioner of Human Services that, at relevant times, recipient's son fulfilled statutory requirements to exempt homestead, for purposes of continued medical assistance eligibility determination, did not preclude Department's claim.

Affirmed.
· Previous agency decisions by Commissioner of Human Services finding that, at relevant times, medical assistance recipient's son fulfilled statutory requirements to exempt homestead, for purposes of continued medical assistance eligibility determination, did not, under doctrine of res judicata, preclude Department of Human Services from asserting claim against recipient's estate for medical-assistance payments for her nursing home care; prior decisions, which were made while recipient was still alive, did not deal with issue of whether child or grandchild lived continuously on land since date of recipient's institutionalization, as was required to limit state's recovery to nonhomestead assets.

Missouri


City of Richmond v. Suddarth, 120 S.W.3d 212 , Mo.App. W.D., Sep 30, 2003.

Property owner brought action seeking judicial review of city's order that owner's buildings be demolished as nuisances. City filed motion to dismiss, alleging that owner failed to timely file administrative record. The Circuit Court, Ray County, David L. Busch, J., granted city's motion. Owner appealed. The Court of Appeals, Harold L. Lowenstein, J., held that: (1) any new petition for review would be "otherwise barred," for purposes of rule providing that dismissal without prejudice permits party to bring another civil action for same cause unless action is otherwise barred, and thus there was jurisdiction to review trial court's dismissal; (2) circuit court need not first find that movant agency has proved that it has produced adequate record before dismissing action for failure to file adequate record; and (3) circuit court need not first find that noncompliance with statute governing filing administrative record prejudiced movant before dismissing petition.

Affirmed.
· Filing of administrative record within applicable statutory thirty-day period is not jurisdictional requirement in action seeking judicial review of agency action.
· Just as reviewing trial court may exercise its discretion to extend deadline for filing administrative record, so it may, in its discretion, decide not to extend the time--that is, it may dismiss suit.
· Circuit court contemplating dismissing petition for review of agency adjudication in contested case because of failure to timely file adequate record need not first find that movant agency has proved that it has produced adequate record.
· Petitioners seeking judicial review of agency decisions are akin to appellants, for purposes of rule stating that appellants generally have burden to provide record on appeal that provides meaningful review.
· Circuit court contemplating dismissing petition for review of agency adjudication in contested case because of failure to timely file adequate record need not first find that noncompliance with statute governing filing administrative record prejudiced movant before dismissing petition.


Daly v. State Tax Com'n, 120 S.W.3d 262 , Mo.App. E.D., Nov 04, 2003.

Taxpayer appealed to State Tax Commission for review of assessments of city manufacturer's license tax on property in flour mill. The Commission entered consent judgment. License collector appealed. The Circuit Court, City of St. Louis, Robert H. Dierker, Jr., J., affirmed in part and reversed in part. Appeal and cross-appeal were taken. The Court of Appeals, Gary M. Gaertner, Sr., P.J., held that: (1) Commission could admit taxpayer's written direct testimony, exhibits, and direct testimony at evidentiary hearing despite its failure to comply with deadline for filing a copy of exhibits to be introduced at the hearing; (2) evidence supported Commission's treatment of flour mill's spouting, electrical items and components, buckets, legs, bins, boots, housings, and boilers as "fixtures" not subject to the tax; and (3) issue of misclassification of property for two of the years in question was not properly before the Commission.

Affirmed.
· When sitting in review of an administrative agency, the Court of Appeals does not review the circuit court's opinion, but reviews the findings and decision of the agency.
· On review of administrative agency decision, the Court of Appeals is limited to determining whether the decision constituted an abuse of discretion, whether it was supported by competent and substantial evidence on the whole record as a whole, or whether it was arbitrary, capricious or unreasonable.
· Courts will not construe a statute or regulation to produce unreasonable, oppressive, or absurd results, but will give to the words in a statute or regulation their plain or ordinary meaning.
· Courts will construe all provisions of a statute or regulation together and will harmonize all provisions if reasonably possible.

State Bd. of Registration for the Healing Arts v. McDonagh, 2003 WL 1477049 , Mo.App. W.D., Mar 25, 2003.

State Board of Registration for Healing Arts filed disciplinary complaint alleging that physician endangered physical and mental health of his patients. The Administrative Hearing Commission determined that no cause existed to discipline physician's medical license. Board appealed. The Circuit Court, Cole County, Byron Kinder, J., affirmed Commission's decision. Board appealed. The Court of Appeals, Lisa White Hardwick, J., held that testimony of physician's experts that chelation therapy treatments provide relief to some people and cause physical harm to no one was insufficient to rebut Board's claim of repeated negligence.

Reversed and remanded.
· On appeal of administrative decision, Court of Appeals reviews Administrative Hearing Commission's findings and conclusions, not circuit court's judgment.
· Administrative Hearing Commission's decision is presumed valid, and burden is on attacking party to overcome that presumption.
· On appeal, record must be viewed in light most favorable to Administrative Hearing Commission's decision, according great deference to its findings of fact; questions of law, however, are reserved for independent judgment of reviewing court.
Note: This decision has been given a red flag.
State ex rel. Nixon v. Campbell, 120 S.W.3d 225 , Mo.App. E.D., Oct 14, 2003.

Business taxpayer filed complaint challenging Director of Revenue's (DOR) assessment of sales tax, contending it was not subject to sales tax on certain gratuities. Administrative Hearing Commission (AHC) upheld DOR's assessment of sales tax liability, and taxpayer filed petition for review with the Circuit Court, rather than the Court of Appeals. After the Court of Appeals denied taxpayer's motion for late notice of appeal, the Circuit Court, St. Louis County, Kenneth M. Romines, J., transferred case. The Court of Appeals, 105 S.W.3d 851, held that Circuit Court had no authority to transfer case to an appellate court and vacated and retransferred to Circuit Court. On transfer, the Circuit Court, Robert J. Campbell, J., remanded to AHC for further consideration. DOR filed petition for writ of prohibition, seeking to prevent remand to AHC. The Court of Appeals, George W. Draper III, J., held that the Circuit Court did not have subject matter jurisdiction to remand to AHC, but could only dismiss complaint.

Preliminary writ of prohibition made absolute.
· Filing of petition for judicial review of an administrative agency's decision in the incorrect court deprives the circuit court of jurisdiction to take any action.

State ex rel. Stewart v. Civil Service Com'n of City of St. Louis, 120 S.W.3d 279 , Mo.App. E.D., Nov 12, 2003.

Fire captain filed petition for writ of mandamus, seeking order directing Civil Service Commission to rescind its reinstatement of expired promotional lists. Following a bench trial, the Circuit Court, City of St. Louis, Thomas C. Grady, J., determined captain was entitled to prohibition. Commission appealed. The Court of Appeals, Kathianne Knaup Crane, J., held that: (1) captain's private rights were directly affected by Commission's decision, and thus captain had standing to challenge Commission's decision; (2) trial court did not abuse its discretion by treating captain's request for review by a writ of mandamus as a request for review by a writ of prohibition; (3) Commission rule permitting the life of an employment list to be extended did not permit the life of an employment list to be extended after it had expired; and (4) power conferred by city charter on Commission, to consider and determine matters involved in the administration of its rules, did not permit Commission to reinstate expired promotional lists.

Affirmed.
· In reviewing a non-contested agency decision, the circuit court conducts a de novo review in which it hears evidence on the merits of the case, makes a record, determines the facts, and decides whether, in view of those facts, the agency's decision is unconstitutional, unlawful, unreasonable, arbitrary, capricious, or otherwise involves an abuse of discretion.
· Upon judicial review of a non-contested agency decision, the circuit court does not defer to the agency's factual findings or credibility assessments and is not required to conform doubtful evidence to the agency's decision.
· On appeal from a circuit court's review of a non-contested administrative decision, appellate court reviews the judgment of the circuit court, not the decision of the administrative agency.
· Appellate review of a circuit court's judgment with respect to a noncontested agency decision is essentially the same as appellate review of a judgment in a court-tried case; appellate court reviews the circuit court's judgment to determine whether its finding that the agency decision was or was not unconstitutional, unlawful, unreasonable, arbitrary, capricious, or the product of an abuse of discretion rests on substantial evidence and correctly declares and applies the law.
· Judicial review of an agency decision in a noncontested case is allowed when the agency decision determines the legal rights, duties, or privileges of any person.
· For a person seeking judicial review of a non-contested agency decision to have standing, the agency decision must affect that person's private rights.
· Whether a person has standing to seek judicial review of a non-contested agency decision is a question of law that depends upon a number of factors, including the nature and extent of the person's interest in the subject matter, the character of the administrative action, and the terms of the statute that created the right or the method of review.
· Rules duly promulgated pursuant to properly delegated authority have the force and effect of law and are binding on the agency adopting them.
· A court can compel an agency to follow procedures set out in agency regulations.
· Once an agency exercises its discretion and creates the procedural rules under which it desires to have its actions judged, the agency denies itself the right to violate those rules.
· Administrative agencies, just as the general public, are bound by the terms of rules promulgated by them.
· Administrative agencies must follow their rules that regulate procedure governing substantial rights of individuals.

Montana

Hughes v. Montana Bd. of Medical Examiners, 318 Mont. 181, 80 P.3d 415, 2003 MT 305 , Mont., Nov 06, 2003.

Doctor petitioned state Board of Medical Examiners to reconsider stipulation, stating that doctor admitted actions toward patient were unprofessional, that his conduct would be reported to National Practitioner Data Bank (NPDB) and that he would be on probation, into which doctor had previously entered as result of complaint of patient. The Board denied the petition. Doctor filed a petition for judicial review of a contested case. The District Court, Second Judicial District, Silver Bow County, Thomas C. Honzel, J., affirming the denial of petition. Doctor appealed. The Supreme Court, Patricia O. Cotter, J., held that: (1) substantial evidence supported finding that doctor was not misled or coerced into signing stipulation, and (2) District Court's failure to make specific conclusion that doctor's substantial rights were not prejudiced by absence of doctor's requested findings of fact did not prejudice doctor.

Affirmed.
· In reviewing the findings of a trial court sitting without a jury, the Supreme Court applies the following three-part test to determine if the trial court's findings on an agency decision are clearly erroneous: (1) the record will be reviewed to see if the findings are supported by substantial evidence, (2) if the findings are supported by substantial evidence, it will be determined whether the trial court misapprehended the effect of the evidence, and (3) if substantial evidence exists and the effect of the evidence has not been misapprehended, the Supreme Court may still decide that a finding is clearly erroneous when, although there is evidence to support it, a review of the record leaves the court with the definite and firm conviction that a mistake has been committed.
· Conclusions of law, whether they are made by a trial court or an agency, are reviewed by the Supreme Court to determine if the tribunal's interpretation of the law is correct.
New Mexico

Rex, Inc. v. Manufactured Housing Committee for the State of New Mexico, 134 N.M. 533, 80 P.3d 470, 2003-NMCA-134 , N.M.App., Sep 12, 2003.

Manufactured housing dealer appealed Manufactured Housing Committee's decision to attach dealer's consumer protection bond in order to partially satisfy judgment obtained by consumers against dealer under the Unfair Practices Act. The District Court, Bernalillo County, Theresa Baca, D.J., affirmed. Dealer petitioned for certiorari. The Court of Appeals, Pickard, J., held that: (1) Committee had privity with consumers who brought action under Act, and thus Committee was precluded, under doctrine of collateral estoppel, from rearguing issue of dealer's misrepresentation; (2) dealer was precluded, under doctrine of offensive collateral estoppel, from litigating issue of misrepresentation again in subsequent administrative proceeding; (3) Committee was authorized to order dealer's consumer protection bond to be attached and disbursed to consumers for losses sustained as a result of dealer's misrepresentation; (4) notice of Committee's contemplated action to attach dealer's bond did not violate due process; (5) hearings to determine whether district court judgment for consumers collaterally estopped dealer from contesting attachment of its consumer protection bond did not violate due process; and (6) Manufactured Housing Division had jurisdiction over proceeding to attach dealer's consumer protection bond.

Affirmed.
· On appeal, Court of Appeals may correct the Manufactured Housing Committee's misapplication of the law.
· In order for a court or agency to apply collateral estoppel, the moving party must show that: (1) the party to be estopped was a party or privy to the prior proceeding, (2) the cause of action in the present case is different from the cause of action in the prior proceeding, (3) the issue was actually litigated in the prior proceeding, and (4) the issue was necessarily determined in the prior proceeding; if the moving party demonstrates each element of this test, the court or agency must then determine whether nonmoving party had full and fair opportunity to litigate the issue in prior litigation.
· Court of Appeals had to analyze the sufficiency of the notice and hearing in Manufactured Housing Committee proceeding to attach consumer protection bond under a constitutional due process analysis.
· Due process requires adequate notice and a hearing before the State can take action seeking remuneration against a licensee.
· The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.
· Under a due process analysis, Court of Appeals must consider and balance three factors: (1) the private interest affected, (2) the risk of an erroneous deprivation of the interest with the procedures used, and (3) the government's interest, including the fiscal and administrative burdens of providing additional procedures.
· Due process requires that notice be timely and adequate, detailing the reasons for the deprivation.
· The basis for the contemplated action, indicating the general nature of the evidence, usually constitutes adequate notice for purposes of due process.
Pennsylvania


Lehman v. Pennsylvania State Police, --- Pa. ----, 839 A.2d 265 , Pa., Dec 30, 2003.

Background: Individual, who pleaded guilty in 1962 to larceny, sought review of order of Office of Attorney General (OAG), NO. FAD00259, that denied individual's request for relief from Pennsylvania State Police's (PSP's) denial of individual's application to purchase firearm pursuant to Federal Gun Control Act (GCA). The Commonwealth Court, No. 2446 C.D. 2000, McGinley, J., 782 A.2d 623, affirmed. Individual appealed. 

Holdings: The Supreme Court, No. 60 MAP 2002, Eakin, J., held that: 

(1) provision of GCA forbidding from purchasing firearm person convicted of crime punishable by in excess of one year of imprisonment is not punitive, and thus, provision does not constitute ex post facto law, and 

(2) waiver rule did not bar individual's as applied constitutional challenges to provision of GCA.

Affirmed in part; reversed in part; remanded with directions.
· Primary purpose of exhaustion of administrative remedies doctrine is to ensure claims will be addressed by body having expertise in relevant area.
· Administrative agencies have authority to consider validity of their regulations, but they must refuse to consider validity of their organic statutes.
· Exception to rule requiring issue to be raised before administrative agency in order to preserve issue for appellate review applies only to facial challenges to statute's constitutionality; claims challenging statute's application to facts of particular case must be raised before agency or they are waived, and agency is required to address challenges to statute as applied.

Virginia
7-Eleven, Inc. v. Department of Environmental Quality, 42 Va.App. 65, 590 S.E.2d 84 , Va.App., Dec 30, 2003.

Background: Land lessee sought judicial review of Department of Environmental Quality's (DEQ) denial of full reimbursement from Petroleum Storage Tank Fund for damages paid to third-party neighboring landowner in connection with settlement of third-party's negligence, trespass, nuisance, and statutory claims against lessee for release of petroleum from underground storage tanks. The Circuit Court, City of Richmond, Melvin R. Hughes, Jr., J., upheld the Department's decision. Lessee appealed. The Court of Appeals, 39 Va.App. 377, 573 S.E.2d 289, affirmed. 

Holdings: On grant of lessee's petition for rehearing en banc, the Court of Appeals, Benton, Jr., J., held that: 

(1) DEQ should have assessed reasonableness of parties' settlement and determined, as a factor in reimbursing lessee for its reasonable and necessary costs, the settlement amount paid to third-party, and 

2) without permitting double recovery, DEQ should have analyzed whether third-party's carrying costs, lost profits, and lost investment income were proximately caused by petroleum spill and were properly encompassed by parties' settlement.

Reversed and remanded.
· When a question involves a statutory interpretation issue, little deference is required to be accorded the administrative agency decision, because the issue falls outside the agency's specialized competence.
· A reviewing court may set an administrative agency action aside, even if it is supported by substantial evidence, if the court's review discloses that the agency failed to comply with a substantive statutory directive.
· A reviewing court may reverse an administrative agency's determination where the agency's decision is based on an improper statutory interpretation.

