Alabama


Pinkard v. State, 859 So.2d 449 , Ala.Crim.App., Mar 21, 2003.

Petitioner challenged classification as heinous offender. The Department of Corrections (DOC) moved to dismiss. The Limestone Circuit Court, No. CV-02- 103.60, George T. Craig, J., denied the petition. Petitioner appealed. The Court of Criminal Appeals, McMillan, P.J., held that petitioner's claims seeking review of administrative decision by DOC regarding petitioner's eligibility to participate in work-release program were claims properly addressed in petition for writ of certiorari, and, thus, trial court erred in treating petition as one for writ of habeas corpus.

Reversed and remanded.
· A petition for a writ of certiorari is the proper vehicle for challenging the administrative decision of a state agency.

California

Garamendi v. Golden Eagle Ins. Co., 7 Cal.Rptr.3d 86, Previously published at: 113 Cal.App.4th 861, (Cal. Rules of Court, Rules 976, 977, 979), 3 Cal. Daily Op. Serv. 10,199, 2003 Daily Journal D.A.R. 12,788 , Cal.App. 1 Dist., Nov 25, 2003.

Background: Homeowners filed claim against liability insurer, seeking to enforce underlying construction defect judgment against insured subcontractor. The Superior Court, City and County of San Francisco, No. 984502, Alex E. Saldamando, J., in liquidation proceeding, as insurer had become insolvent, adjusted amount of underlying judgment, and ordered claims administrator to pay adjusted amount to homeowners. Homeowners and insurer appealed. 

Holdings: The Court of Appeal, Pollak, J., held that: 

(1) underlying judgment was not default judgment; 

(2) due process precluded awarding portions of judgment that were not requested in operative pleading in underlying action; 

(3) there was no basis for liquidation court to adjust amount of judgment by reapportioning subcontractor's share of liability; 

(4) statute did not preclude use of underlying judgment as evidence of insured's liability in liquidation proceeding; 

(5) insurer was estopped from denying coverage under liability policy; 

(6) homeowners were entitled to interest accruing from date of original underlying judgment; and 

(7) homeowners were not entitled to appellate review of issue of insurer's alleged bad faith.

Affirmed as modified.


Note: This case has been given a red flag.
Hernandez v. Gutierrez, 114 Cal.App.4th 168, 7 Cal.Rptr.3d 307, 3 Cal. Daily Op. Serv. 10,685, 2003 Daily Journal D.A.R. 13,482 , Cal.App. 4 Dist., Dec 10, 2003.

Background: A driver petitioned for a writ of mandate to overturn the suspension of his driver's license by the Department of Motor Vehicles (DMV) for driving with excessive blood-alcohol level. The Superior Court of Orange County, No. 01CC12160, Derek Hunt, J., granted the writ, and the DMV appealed. 

Holdings: The Court of Appeal, Aronson, J., held that: 

(1) observing of driver by officer untrained as operator of breath test for blood-alcohol level did not constitute noncompliance with regulations requiring trained operator to administer test, and 

(2) driver failed to rebut presumption that observing officer performed official duty.

Reversed and remanded with directions.
· In interpreting administrative regulations, the court seeks to ascertain the intent of the agency issuing the regulation by giving effect to the usual meaning of the language used so as to effectuate the purpose of the law, and by avoiding an interpretation which renders any language mere surplusage.
Note: This opinion is certified for publication with the exception of part II, C.

Connecticut
A. Aiudi And Sons, LLC v. Planning And Zoning Com'n Of The Town Of Plainville, 267 Conn. 192, 837 A.2d 748 , Conn., Dec 30, 2003.

Background: Property owner filed an appeal from decision of town's planning and zoning commission to deny its application to excavate sand and gravel for a residentially-zoned parcel. The Superior Court, Judicial District of New Britain, Cohn, J., dismissed property owner's appeal. Property owner appealed. The Appellate Court, 72 Conn.App. 502, 806 A.2d 77, affirmed. Property owner filed petition for certification to appeal. 

Holdings: The Supreme Court, Zarella, J., held that: 

(1) property owner's zoning application was for special exception, rather than for site plan, and thus commission could take general considerations into account when considering application, and 

(2) zoning ordinance did not exclude potential uses other than those specifically enumerated from category of special exceptions.

Affirmed.
· Plenary review applies to questions of law relating to the interpretation of administrative regulations.
D.C.


Burton v. District of Columbia, 835 A.2d 1076, 20 IER Cases 1396 , D.C., Nov 20, 2003.

Former police officer brought action against the District of Columbia and his former supervisors for wrongful constructive discharge, intentional infliction of emotional distress, negligent infliction of emotional distress, and tortious interference with contractual relations. The Superior Court, Susan R. Winfield, J., granted District's motion for judgment as a matter of law, and officer appealed. The Court of Appeals, Terry, J., held that fact that police officer's failure to exhaust his administrative remedies before filing suit against District of Columbia and his former supervisors was attributable to officer's lack of knowledge of the process, rather than any compelling circumstances, was not sufficient to permit appellate court to ignore or overlook the exhaustion of administrative remedies requirement of the District of Columbia Government Comprehensive Merit Personnel Act (CMPA).

Affirmed.
· Exhaustion of administrative remedies doctrine is simply a rule of judicial administration, rather than a jurisdictional requirement.

Florida

Broward Children's Center, Inc. v. Hall, 859 So.2d 623, 28 Fla. L. Weekly D2710 , Fla.App. 1 Dist., Nov 26, 2003.

Employer and insurance carrier appealed, and workers' compensation claimant cross-appealed, from a non-final order of the Judge of Compensation Claims (JCC), Daniel A. Lewis, J., adjudicating compensability of claimant's staph infection which included the required medical certification. The District Court of Appeal, Webster, J., held that the JCC was required to appoint an expert medical advisor, and if no physicians were certified in infectious diseases area, to request the Agency for Health Care Administration to select a temporary expert medical advisor.

Affirmed in part, reversed in part, and remanded.
· When a rule is in direct conflict with a statute, the latter must control.

Orange County v. Lewis, 859 So.2d 526, 28 Fla. L. Weekly D2335 , Fla.App. 5 Dist., Oct 10, 2003.

Landowner appealed from decision of county code enforcement board finding him to be in violation of zoning ordinance for using his agricultural property to store a mobile home. The Ninth Judicial Circuit Court, Orange County, reversed. County petitioned for certiorari. The District Court of Appeal, Palmer, J., held that landowner violated zoning code by storing mobile home in area zoned agricultural without obtaining necessary permit.

Petition granted.
· When the circuit court reviews by certiorari an administrative body's decision, the circuit court is required to determine three things: (1) whether procedural due process was accorded; (2) whether the essential requirements of the law were observed; and (3) whether the administrative body's findings are supported by competent substantial evidence.
· The standard of review for certiorari in the district court effectively eliminates the substantial competent evidence component of the district court's review of an administrative body's decision and limits this inquiry as follows: (1) whether the circuit court afforded the parties procedural due process, and (2) whether the circuit court applied the correct law, which is also expressed as whether the essential requirements of the law have been observed.

Illinois

LaSalle Nat. Bank v. City of Highland Park, 344 Ill.App.3d 259, 799 N.E.2d 781, 278 Ill.Dec. 916, Ill.App. 2 Dist., Sep 29, 2003.

Property owners sought judicial review of a decision by city's zoning board of appeals that denied variance for construction of single-family home, and challenged constitutionality of zoning regulation. The Circuit Court, Lake County, Barbara Gilleran Johnson, J., affirmed denial of variance and dismissed constitutional claims. Owners appealed. The Appellate Court, Byrne, J., held that: (1) owners were not entitled to separate lots and to build on vacant lot; (2) they failed to state takings claim; and (3) they failed to state equal protection claim.

Affirmed.
· Under the Administrative Review Law, an appellate court reviews the final decision of an administrative agency and not the decision of the circuit court.
· In reviewing an administrative decision, an appellate court considers all questions of law and fact presented by the record, and the standard of review turns on the proper characterization of questions presented.
· Deference is afforded an agency's findings of fact, and they will not be disturbed unless against the manifest weight of the evidence.
· Agency determinations involving mixed questions of fact and law are provided a degree of deference, and are reviewed pursuant to a clearly-erroneous standard.
· Administrative determinations of law are not afforded deference and are reviewed on a de novo basis.

Indiana


Lindemann v. Wood, 799 N.E.2d 1230 , Ind.Tax, Dec 08, 2003.

Taxpayers appealed from Indiana Board of Tax Review's final determination valuing their real property for tax year. The Tax Court, Fisher, J., held that assessor was estopped under the principles of res judicata from raising grade on real property before the next general reassessment due to taxpayers' prior successful appeal.
Reversed and remanded.
· Tax assessor was estopped under the principles of res judicata from raising grade on real property before the next general reassessment due to taxpayers' prior successful appeal; county Board of Review had statutory jurisdiction to hear appeal, county Board acted in judicial capacity by providing notice, taking evidence and testimony, and rendering a decision, and either taxpayers or assessor could have appealed decision to state Board of Tax Review or to Tax Court, and there was no change to the property.
· Principles of res judicata can be applied to certain administrative proceedings.
· To determine whether an administrative decision should bar or estop a subsequent cause of action under res judicata, the following factors should be considered: (1) the issues sought to be estopped are within the statutory jurisdiction of the agency, (2) the agency acts in a judicial capacity, (3) both parties have a fair opportunity to litigate the issues, and (4) the decision of the administrative tribunal could be appealed to a judicial tribunal.
· The principles of res judicata hold that absent a change in conditions or circumstances, an administrative body should not indiscriminately or repeatedly consider the same evidence and announce a contrary finding.
New Jersey

New Jersey Div. of Motor Vehicles v. Ripley, 364 N.J.Super. 343, 835 A.2d 1252 , N.J.Super.A.D., Nov 26, 2003.

Driver appealed from decision of Division of Motor Vehicles (DMV) suspending his driver's license. The Superior Court, Appellate Division, King, P.J.A.D., held that: Utah offense of alcohol-related reckless driving was not substantially similar to New Jersey offense of driving while under influence, and thus, Utah offense could not be used to suspend driver's license.

Reversed.
· Generally, Superior Court, Appellate Division, will not disturb state agency decision unless decision is arbitrary, capricious, or unreasonable or it is not supported by substantial credible evidence in record as whole.
· While appellate court must respect administrative agency's expertise, interpretation of statute is judicial function and appellate court is in no way bound by agency's interpretation of statute or its determination of strictly legal issue.

New York

Hoch v. New York State Dept. of Health, 1 A.D.3d 994, 768 N.Y.S.2d 53, 2003 N.Y. Slip Op. 18683 , N.Y.A.D. 4 Dept., Nov 21, 2003.

Store owner petitioned for review of determination of state Department of Health imposing fine for alleged sale of cigarettes to minor. The Supreme Court, Lewis County, Joseph D. McGuire, J., 191 Misc.2d 462, 744 N.Y.S.2d 297, reversed determination. Department appealed. The Supreme Court, Appellate Division, held that: (1) Supreme Court was required to transfer petition to Appellate Division, and (2) determination was not supported by the substantial evidence.

Judgment vacated; determination annulled.
· Hearsay evidence can be the basis of an administrative determination and, if sufficiently relevant and probative, may alone constitute substantial evidence to support the determination.
New York State Senator Kruger v. Bloomberg, 1 Misc.3d 192, 768 N.Y.S.2d 76, 2003 N.Y. Slip Op. 23699 , N.Y.Sup., Jun 09, 2003.

In an action seeking to set aside a proposed reorganization of the New York City school system as a de facto elimination of community school districts in violation of various provisions of the Education Law, the applications filed by Public Education Needs Civic Involvement in Learning and the Association of the Bar of the City of New York seeking amicus curiae status are granted. The criteria considered in evaluating and granting the applications are whether the application is made by order to show cause; whether the supporting affidavit indicates the applicant's interest in the issues to be briefed and sets forth the issues, with a proposed brief attached; whether the supporting affidavit indicates either that the parties are not capable of a full and adequate presentation and that the applicant could remedy this deficiency, or that the applicant would invite the court's attention to the law or arguments which might otherwise escape its consideration, or that its amicus curiae brief would otherwise be of special assistance to the court; whether the amicus curiae application or status would substantially prejudice the rights of the parties, including delaying the original action; and whether the case concerns questions of important public interest.

North Carolina

North Carolina Forestry Ass'n v. North Carolina Dept. of Environment and Natural Resources, Div. of Water Quality, 357 N.C. 640, 588 S.E.2d 880 , N.C., Dec 05, 2003.

Forestry association sought review of Environmental Management Commission's (EMC) final determination that Division of Water Quality (DWQ) acted within its authority in excluding new or expanding wood chip mills from coverage under general timber products industry permit and that association lacked standing to initiate action. The Superior Court, Wake County, Howard E. Manning, Jr., J., affirmed in part and reversed in part. Association appealed. The Court of Appeals, 154 N.C.App. 18, 571 S.E.2d 602, reversed. Association appealed. The Supreme Court, Wainwright, J., held that: (1) association, as a "person aggrieved" under Administrative Procedure Act (APA), had standing to commence a contested case proceeding to challenge DWQ's action, and (2) matter clearly involved "licensing" of wood chip mills to operate in state, which was by definition a contested case under the APA.

Reversed.
· In general, individuals adversely affected by a discretionary administrative agency decision generally have standing to complain that the agency based its decision upon an improper legal ground.

