Arizona

Eastern Vanguard Forex, Ltd. v. Arizona Corp. Com'n, 206 Ariz. 399, 79 P.3d 86, 411 Ariz. Adv. Rep. 6 , Ariz.App. Div. 1, Oct 30, 2003.

Corporations and individual officers, directors, and shareholders of the corporations sought review of the Arizona Corporation Commission's finding of "control liability" with respect to the individuals for the primary fraud of the corporations in the purchase or sale of securities under the Arizona Securities Act. The Superior Court, Maricopa County, Cause No. CV 2000-010845, Michael J. O'Melia, J., reversed the finding of control liability, awarded attorney fees, and found that Commission had jurisdiction to conduct the hearing. Commission appealed, and individuals and corporations cross-appealed. The Court of Appeals, Hall, J., held that: (1) the 1974 Treasury Amendment to the Commodities Exchange Act did not preempt Commission's jurisdiction to conduct hearing to determine legality of off-exchange foreign currency trading transactions; (2) actual participation of officers and directors of corporations was not required to find that they were "controlling persons" liable for primary fraud of corporations; (3) evidence supported finding that three individual officers and directors were "controlling persons" of corporations; (4) evidence did not support the "good faith" affirmative defense to corporate control liability; (5) individuals absolved of liability were deemed to have prevailed by an adjudication on the merits for purposes of receiving a statutory award of attorney fees; and (6) individuals were entitled to recover attorney fees solely with regard to those fees arising from the successful defense of the control liability issue.

Affirmed in part, reversed in part, and remanded in part.
· In reviewing administrative agency decisions, the appellate court does not re- weigh the evidence; instead, the court determines only whether there was substantial evidence to support the agency's decision.
· Substantial evidence exists to support an administrative agency's decision if either of two inconsistent factual conclusions are supported by the record.
· Even though the appellate court resolves questions of law involving statutory construction de novo, the court gives great deference to an administrative agency's interpretation and application of the statute.

Facilitec, Inc. v. Hibbs, 206 Ariz. 486, 80 P.3d 765, 414 Ariz. Adv. Rep. 25 , Ariz., Dec 10, 2003.

Office furniture company brought action against Arizona Department of Administration (ADOA) challenging ADOA Director's authority to delegate review of procurement protest to Deputy Director. The Superior Court, Maricopa County, No. CV 99-22372, Susan R. Bolton, Kenneth L. Fields, Edward O. Burke, JJ., granted partial summary judgment in favor of company and ADOA appealed. The Court of Appeals, 204 Ariz. 39, 59 P.3d 803, reversed, and company petitioned for review. The Supreme Court, McGregor, Vice C.J., held that:ADOA Director acted within his statutory authority in delegating review of procurement protest to Deputy Director.

Decision of the Court of Appeals vacated; judgment of the Superior Court reversed; remanded with directions.
· An administrative agency has no powers other than those the legislature has delegated to it, and any excursion by an administrative body beyond its legislative guidelines is treated as a usurpation of constitutional powers vested only in the major branch of government.

California

Taylor v. Lockheed Martin Corp., 113 Cal.App.4th 380, 6 Cal.Rptr.3d 358, 20 IER Cases 1107, 3 Cal. Daily Op. Serv. 9858, 2003 Daily Journal D.A.R. 12,386 , Cal.App. 2 Dist., Nov 17, 2003.

Background: Terminated employee filed suit against former employer alleging, inter alia, retaliatory discharge. The Superior Court, Santa Barbara County, No. SM103668, Richard A. St. John, J., granted judgment for employer, and employee appealed. The Court of Appeal, 78 Cal.App.4th 472, 92 Cal.Rptr.2d 873, reversed with respect to retaliatory discharge claim. On remand, the Superior Court, Zel Canter, J., entered summary judgment for employer. Employee appealed. 

Holding: The Court of Appeal, Coffee, J., held that labor arbitrator's finding of "just cause" was not binding under collateral estoppel doctrine.

Reversed.
· Collateral estoppel may extend to findings made in prior nonjudicial proceedings such as administrative hearings or arbitrations.

Connecticut


Charette v. City of Waterbury, 80 Conn.App. 232, 834 A.2d 759 , Conn.App., Nov 18, 2003.

Retired firefighters filed an administrative appeal to contest decision by city retirement board that the firefighters' disability pension awards should be recalculated to correct prior pension payments that, in error, had failed to apply a base pay cap. The Superior Court, Judicial District of Waterbury, Scheinblum, J., sustained firefighters' appeal, and retirement board appealed. The Appellate Court, Peters, J., held that firefighters' administrative appeal properly was sustained since record did not support board's decision.

Affirmed.
· An administrative appeal properly may challenge an administrative decision that is not supported by evidence of record.
· The law does not command universal judicial deference to administrative conclusions of law.
· Even as to questions of law, reviewing court's ultimate duty is only to decide whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.
· Conclusions of law reached by the administrative agency must stand if the court determines that they resulted from a correct application of the law to the facts found and could reasonably and logically follow from such facts.
· When agency's determination of question of law has not previously been subject to judicial scrutiny, agency is not entitled to special deference.

Town of East Hampton v. Department of Public Health, 80 Conn.App. 248, 834 A.2d 783 , Conn.App., Nov 25, 2003.

Town sought review of decision of the department of public health approving water service area boundaries and a water system plan. The Superior Court, judicial district of New Britain, Schuman, J., granted department's motion to dismiss. Town appealed. The Appellate Court, McLachlan, J., held that orders issued pursuant to statutes governing assessment of water supply conditions and problems, exclusive service area boundaries, and coordinated water system plans were not appealable.

Affirmed.
· Right to appeal an administrative action is created only by statute and a party must exercise that right in accordance with the statute in order for the court to have jurisdiction.
· When an administrative agency hearing is gratuitously held but not statutorily required, the contested case requirement of statute creating right to appeal is not satisfied C.G.S.A. § 4-183.

D.C.

Morrison v. District of Columbia Dept. of Employment Services, 834 A.2d 890 , D.C., Nov 06, 2003.

Workers' compensation claimant sought judicial review of decision of the Department of Employment Services reducing her weekly disability benefits based on her failure to accept employment commensurate with her physical abilities. The Court of Appeals, Reid, J., held that: (1) evidence supported finding that claimant failed to accept employment commensurate with her physical abilities, but (2) failure to address claimant's argument that position offered to her was not suitable because it would have compelled her to give up her part-time job warranted remand.

Affirmed in part and remanded.
· Where an agency fails to address an issue presented to it, reviewing court generally remands the case to the agency for a determination.

Florida
Miami-Dade County v. Omnipoint Holdings, Inc., 863 So.2d 375, 28 Fla. L. Weekly D2839, Fla.App. 3 Dist., Dec 10, 2003.

Background: County sought petition for writ of certiorari to quash decision of the Circuit Court, Dade County, Amy Steele Donner, Gisela Cardonne, Manuel A. Crespo, JJ., directing county's community zoning appeals board to grant applicant permission to erect telecommunications monopole. The District Court of Appeal, 811 So.2d 767, denied petition and sua sponte declared portions of county code governing unusual uses, modifications of prior approvals, and nonuse variances facially unconstitutional. County petitioned for further review. The Supreme Court, Bell, J., quashed and remanded, 863 So.2d 195, 2003 WL 22208012. 

Holdings: On remand, the District Court of Appeal, Fletcher, J., held that: 

(1) trial court could not consider Federal Telecommunications Act when considering petition for certiorari, and 

(2) District Court of Appeal could not review the sufficiency of the evidence to support the zoning board's decision but rather could only review whether trial court applied correct law to information offered to zoning board as evidence.
Petition denied.
· Quasi-judicial boards do not have the power to ignore, invalidate or declare unenforceable the legislated criteria they utilize in making their quasi- judicial determinations.
· Quasi-judicial boards cannot make decisions based on anything but the local criteria enacted to govern their actions.
Steward v. Department of Children and Families, 865 So.2d 528, 28 Fla. L. Weekly D2858 , Fla.App. 1 Dist., Dec 11, 2003.

Background: Child who had previously been found eligible to receive benefits through the Developmental Disabilities Home and Community-Based Waiver Program (DDHP) appealed a final order entered by the Department of Children & Families (DCF), denying his request to remove heavy pile carpeting in his home, and replace it with ceramic tile or linoleum. 

Holding: The District court of Appeal, Hawkes, J., held that DCF was not precluded from granting disabled child's request.

Reversed and remanded.
· An agency's final order based on a conclusion of law is subject to de novo review.
Indiana

Andrianova v. Indiana Family And Social Services Admin., 799 N.E.2d 5 , Ind.App., Nov 20, 2003.

Lawful permanent resident (LPR) appealed denial of application for full Medicaid benefits on the ground that she had not maintained continuous presence in the United States for five years before she obtained LPR status. The Superior Court, Hamilton County, Steven R. Nation, J., affirmed. Resident appealed. The Court of Appeals, Friedlander, J., held that: (1) as a matter of first impression, Attorney General's Interim Guidance Regulations for the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA) do not admit of an emergent reason exception to requirement of actual, physical presence in the United States for five years, and (2) the resident was ineligible where she left United States for medical treatment in Russia and was absent for more than ninety days during five-year period before she attained LPR status.
Affirmed.
· When reviewing the decision of an administrative agency, the Court of Appeals is bound by the same standard of review as the trial court.
· The Court of Appeals is free to resolve any legal questions that arise from an agency's decision; it is not bound by the agency's interpretation of the law because the law is the province of the judiciary.
· The Court of Appeals pays due deference to the interpretation of a statute by the administrative agency that is charged with its enforcement in light of its expertise in its given area.
· When reviewing an administrative agency's decision, the trial court may not try the facts de novo or supplant the agency's judgment with its own.
· Neither the trial court nor the Court of Appeals may reweigh the evidence before an administrative agency or reassess witness credibility; rather, reviewing courts must accept the facts as found by the agency factfinder.


Lindemann v. Wood, 799 N.E.2d 1230 , Ind.Tax, Dec 08, 2003.

Taxpayers appealed from Indiana Board of Tax Review's final determination valuing their real property for tax year. The Tax Court, Fisher, J., held that assessor was estopped under the principles of res judicata from raising grade on real property before the next general reassessment due to taxpayers' prior successful appeal.

Reversed and remanded.
· Tax assessor was estopped under the principles of res judicata from raising grade on real property before the next general reassessment due to taxpayers' prior successful appeal; county Board of Review had statutory jurisdiction to hear appeal, county Board acted in judicial capacity by providing notice, taking evidence and testimony, and rendering a decision, and either taxpayers or assessor could have appealed decision to state Board of Tax Review or to Tax Court, and there was no change to the property.
· Principles of res judicata can be applied to certain administrative proceedings.
· To determine whether an administrative decision should bar or estop a subsequent cause of action under res judicata, the following factors should be considered: (1) the issues sought to be estopped are within the statutory jurisdiction of the agency, (2) the agency acts in a judicial capacity, (3) both parties have a fair opportunity to litigate the issues, and (4) the decision of the administrative tribunal could be appealed to a judicial tribunal.
· The principles of res judicata hold that absent a change in conditions or circumstances, an administrative body should not indiscriminately or repeatedly consider the same evidence and announce a contrary finding.
· Res judicata seeks to guard parties against vexatious and repetitious litigation of issues which have been determined in a judicial or quasi-judicial proceeding.
Kansas


Haywood v. Cessna Aircraft Co., 31 Kan.App.2d 934, 79 P.3d 179 , Kan.App., Aug 16, 2002.

Employer sought judicial review of a decision by the Workers' Compensation Board awarding claimant permanent partial work disability. The Court of Appeals, Green, P.J., held that: (1) claimant was entitled to permanent partial work disability; (2) back injury arose out of and in course of employment; and (3) claimant could aggregate job tasks to determine task loss.

Affirmed.
· Although an appellate court will give deference to an agency's interpretation of the law, if such interpretation is found to be erroneous, the appellate court will take corrective action.
Note: Previously filed as an unpublished opinion, the Supreme Court granted a motion to publish by an order dated September 23, 2003, pursuant to Rule 7.04 (2002 Kan. Ct. R. Annot. 46).

Maine

Ram's Head Partners, LLC v. Town of Cape Elizabeth, 834 A.2d 916, 2003 ME 131 , Me., Nov 04, 2003.

Taxpayer brought action to challenge Board of Assessment Review decision that denied property tax abatements for three shorefront lots, contending unlawful discrimination based on assessments of neighboring land. The Superior Court, Cumberland County, Crowley, J., affirmed the Board's decision. Taxpayer appealed. The Supreme Judicial Court, Calkins, J., held that: (1) taxpayer could prove unjust property tax discrimination without proving value of neighboring lots, and (2) limited findings were insufficient to explain decision to deny abatement requests, and thus remand was required for additional findings.

Vacated and remanded to Board of Assessment Review.
· Meaningful judicial review of an agency decision is not possible without findings of fact sufficient to apprise the court of the decision's basis.
· Although it is generally the responsibility of the appellant to see that a proper record is preserved for appeal, when a municipal board undertakes to record its own proceedings, it should do so in a way that can produce a reviewable transcript.
Maryland

Board of County Com'rs for St. Mary's County v. Southern Resources Management, Inc., 154 Md.App. 10, 837 A.2d 1059 , Md.App., Dec 10, 2003.

Background: Real estate developer sought review decision of County Board of Appeals, which reversed the County Planning Commission's approval of a subdivision plan on property formerly used to test munitions. The Circuit Court, St. Mary's County, C. Clarke Raley, J., reversed the Board of Appeals. County commissioners appealed. 

Holdings: The Court of Special Appeals, James R. Eyler, J., held that: 

(1) appeal satisfied requirements of due process; 

(2) Board did not err in conducting a de novo review; 

(3) Board's use of a 100% certainty standard was arbitrary; 

(4) Board's failure to provide specific findings of fact rendered the decision arbitrary and capricious; 

(5) evidence was insufficient to support an outright reversal of Planning Commission's decision; and 

(6) Board had jurisdiction to hear and decide case.

Circuit Court reversed, Board of Appeals decision vacated, and case remanded to Board of Appeals.
· When more than one administrative entity is involved in the decision process, it is the final decision that Court of Special Appeals reviews.
· An administrative proceeding is subject to the requirements of due process, which includes an adequate formulation and notice of the issues in the case.
· An administrative agency, exercising appellate jurisdiction, must, through some procedure, satisfy fairness requirements; whether an appeal is on the record, substantially de novo, or purely de novo, the agency must determine the issue or issues being heard and decided.
· Only those matters appealed to an administrative agency exercising appellate jurisdiction are heard and decided, not every matter that was involved in the underlying application.
· For purposes of appealing a decision to an administrative agency, an orderly disposition requires specificity of the portion of the adverse ruling which is being challenged by the aggrieved party.
· When an administrative agency renders a decision based on incorrect legal standards, but there exists some evidence, however minimal, that could be considered appropriately under the correct standard, the case should be remanded so the agency can reconsider the evidence using the correct standard.
· As an administrative board, the County Board of Appeals is required to issue findings of fact and conclusions of law in support of its opinion; findings of fact must be meaningful and cannot simply repeat statutory criteria, broad conclusory statements, or boilerplate resolutions.
· The purpose of the findings requirement for administrative agencies is threefold: (1) requiring an articulation of the reasoning process makes the decision-maker accountable to the public; (2) it allows the injured party to understand the reasons behind the agency's decision; and (3) most important, the findings requirement assists in facilitating judicial review of the agency's decision.
· For purposes of judicial review of an agency decision, at a minimum, the court must be able to discern from the record the facts found, the law applied, and the relationship between the two.

Washington Metropolitan Area Transit Authority v. Hewitt, 153 Md.App. 42, 834 A.2d 985 , Md.App., Oct 31, 2003.

Employer appealed from order of the Workers' Compensation Commission imposing penalty for employer's late payment of claimant's attorney fees. The Circuit Court, Prince George's County, Maureen Lamasney, J., granted summary judgment for claimant, and employer appealed. The Court of Special Appeals, Sharer, J., held that paying attorney fees 16 days after expiration of appeal period did not satisfy regulation requiring payment of attorney fees immediately after expiration of appeal period.

Affirmed.
· When considering validity of regulation promulgated by administrative agency, court must consider whether regulation is consistent with letter and spirit of law under which agency acts.

Missouri


Hampton v. Big Boy Steel Erection, 2003 WL 21003499 , Mo.App. E.D., May 06, 2003.

Employer appealed from the final award of the Labor and Industrial Relations Commission allowing compensation and modifying the award of the Administrative Law Judge (ALJ). The Court of Appeals, Kathianne Knaup Crane, J., held that: (1) workers' compensation claimant's and doctor's testimony constituted substantial and competent evidence that supported Commission's finding that claimant was unable to return to any job in the open labor market, such that claimant was permanently and totally disabled, and (2) Commission's award of permanent total disability benefits was not against the overwhelming weight of the evidence.

Affirmed.
· Constitutional article requiring that judicial review of final administrative decisions shall include the determination of whether the same are authorized by law and whether the same are supported by competent and substantial evidence upon the whole record makes this broader review the minimum standard which may be established for review in any case decided on a hearing before an administrative officer or body, and this minimum standard is mandatory and requires no legislation to put it into effect.
· Constitutional article requiring that judicial review of final administrative decisions shall include the determination of whether the same are authorized by law and whether the same are supported by competent and substantial evidence upon the whole record does not allow reviewing court to substitute its own judgment on the evidence for that of the administrative tribunal.
· Reviewing court may overturn agency award only if it is not supported by substantial evidence or when it is clearly contrary to the overwhelming weight of the evidence
· When an administrative tribunal "weighs" evidence, it essentially determines what evidence is credible.
· Administrative agency may disregard evidence which in its judgment is not credible, even though there is no countervailing evidence to dispute or contradict it and may disbelieve evidence although it is uncontradicted and unimpeached.
See Hampton v. Big Boy Steel Erection, 121 S.W.3d 220, Mo., Dec 09, 2003.
Background: Workers' compensation claimant filed a disputed claim for workers' compensation benefits after he fell and injured his back while working for employer as an ironworker. The Administrative Law Judge (ALJ) found that claimant had sustained a 25% permanent partial disability to the body as a whole. Employer appealed. The Labor and Industrial Relations Commission modified the award and found permanent and total disability. Employer appealed. 

Holdings: On transfer from the Court of Appeals, the Supreme Court, Richard B. Teitelman, J., held that: 

(1) a reviewing court was not required to view the evidence and all reasonable inferences drawn therefrom in the light most favorable to the Labor and Industrial Relations Commission award, and 

(2) competent and substantial evidence supported the Labor and Industrial Relations Commission's award.

Affirmed.


Note: The case has been given a red flag.

Missouri Bankers Ass'n v. Director of Missouri Div. of Credit Unions, 2003 WL 104947 , Mo.App. W.D., Jan 14, 2003.

Banks and banking association sought judicial review of Credit Union Commission's decision to allow expansion of a credit union's field of membership. The Circuit Court, Cole County, Byron L. Kinder, J., dismissed for lack of standing. Banks and banking association appealed. The Court of Appeals, Thomas H. Newton, J., held that: (1) as a matter of first impression, banks did not have standing to challenge, as a contested case, Commission's decision; (2) banks did not have standing to seek review of Commission's decision; and (3) banking association did not have standing to seek review of Commission's decision.

Affirmed.
· The standing to contest an administrative action depends on a variety of considerations, including the nature and extent of the interest of the party contesting the action, the character of the administrative action, and the terms of the governing statute.
· Whether a particular person has status to contest the administrative action is a question of law.
· Not every person who files a protest and is given an opportunity to be heard by the administrative agency has a right to appeal from an order of the agency, but whether a particular person has the right to contest administrative action is largely a question of law, dependent on a number of variable factors, including the nature and extent of his interest, the character of the administrative act, and the terms of the statute.
· It is a matter for the legislature to decide whether the public interest is served by permitting intervention by third parties having a collateral interest in the subject for administrative action.
· Whether the system of regulation is best served by allowing competitors to participate in the administrative procedure is a legislative decision.
· The key to the classification of contested and noncontested cases is the hearing requirement; a "contested case" is one in which a proceeding is contested in a hearing because of some requirement by law.
· For a party to have standing for review of a noncontested case, the agency action must directly affect the private rights of the person seeking judicial review.
· Whether a party has standing to seek judicial review in a noncontested case turns on whether the party has demonstrated a protectable interest that directly affects private rights.
· Courts determine standing to challenge an agency rule or regulation under the same standards as standing to challenge a statute or municipal ordinance.
Note: The case has been given a red flag.
Missouri State Bd. of Registration for Healing Arts v. Brown, 121 S.W.3d 234 , Mo., Dec 09, 2003.

Background: State Board of Registration for the Healing Arts brought petition for writ of prohibition challenging the jurisdiction of the circuit court to issue an order directing the board to make findings of fact on an equal protection claim in a license disciplinary action brought against physician. 

Holding: On transfer from the Court of Appeals, which issued a preliminary writ, the Supreme Court, Stephen N. Limbaugh, Jr., J., granted transfer from the Court of Appeals and held that, as a matter of apparent first impression, an equal protection claim was not kind of claim which circuit court, on review, could properly require remand to agency for further findings of fact.

Preliminary writ made absolute.

TSI Holding Co. v. Director of Revenue, 118 S.W.3d 597 , Mo., Nov 04, 2003.

Taxpayers sought review of decisions of Administrative Hearing Commission, Karen A. Winn, affirming director of revenue's assessment of additional franchise tax. The Supreme Court, Michael A. Wolff, J., held that: (1) assets invested by taxpayers in foreign entities were deemed to have been employed in State, and thus taxpayers were not permitted to apportion their franchise tax base, and (2) Secretary of state's alleged approval of an alternate asset allocation formula in prior years did not prohibit director of revenue from withholding approval of alternate allocation formula for subsequent years.

Affirmed.
· The Supreme Court will uphold the Administrative Hearing Commission's decision if authorized by law and supported by competent and substantial evidence upon the whole record.

Montana

Baldwin v. Board of Chiropractors, 318 Mont. 188, 79 P.3d 810, 2003 MT 306 , Mont., Nov 07, 2003.

Board of Chiropractors disciplined chiropractor for practicing without a license during a lapse before her license was renewed. Chiropractor appealed. The District Court, Fourth Judicial District, Missoula County, Douglas G. Harkin, J., found no error in the Board's decision. Chiropractor appealed. The Supreme Court, Jim Regnier, J., held that Board failed to adequately rebut presumption that chiropractor's license renewal application was mailed on time and received in regular course of mail.

Reversed.
· A district court reviews an administrative agency's findings of fact to determine whether they are clearly erroneous in view of the reliable, probative and substantial evidence in the whole record.
· An agency's conclusion of law will be upheld by a district court if the agency's interpretation of the law is correct.
· The Supreme Court determines, on review of a district court's decision of an appeal from an administrative agency decision, whether administrative agency's findings of fact are clearly erroneous and whether its conclusions of law were correct.

Nebraska

Martin v. Nebraska Dept. of Correctional Services, 267 Neb. 33, 671 N.W.2d 613 , Neb., Nov 21, 2003.

Inmate brought § 1983 action against Department of Correctional Services (DCS), its director, and various wardens and former wardens, alleging violations of his constitutional rights by failing to perform their duty to personally review disciplinary actions, and seeking declaratory and injunctive relief restoring his forfeited good time. The District Court, Johnson County, Daniel Bryan, Jr., J., dismissed § 1983 claims, but ordered restoration of good time credit. State appealed and inmate cross-appealed. On its own motion to remove case from the docket of the Court of Appeals, the Supreme Court, Gerrard, J., held that: (1) defendants were not entitled to sovereign immunity on inmate's claim that they exceeded their statutory authority in forfeiting his good time credits; (2) res judicata was not available as an affirmative defense to inmate's petition; and (3) DCS director and the chief executive officers of prison acted within their authority in delegating to subordinate officials the duty to approve the forfeiture of good time.

Reversed and remanded with directions.
· The authority to delegate discretionary and quasi-judicial powers to administrative agency subordinates is implied where the powers bestowed upon an agency head are impossible of personal execution.

New Jersey

Board of Educ. of Rancocas Valley Regional High School Dist., Burlington County v. New Jersey State Bd. of Educ., 364 N.J.Super. 623, 837 A.2d 1110, 183 Ed. Law Rep. 942 , N.J.Super.A.D., Dec 11, 2003.

Background: School district appealed decision of the State Board of Education which resulted in the reapportionment, after 2000 Federal Census, of seats on district's school board, as allocated among five constituent municipalities making up district. 

Holding: The Superior Court, Appellate Division, Lisa, J.A.D., held that County Superintendent of Schools was entitled to use equal proportions method, rather than strict population method, when reapportioning nine member school board.

Affirmed.
· Scope of appellate review of agency action is narrowly limited; appellate court will not upset an agency decision unless it is shown that it was arbitrary, capricious or unreasonable, or that it violated legislative policies expressed or implied in act governing the agency.
In re Juvenile Detention Officer Union County, 364 N.J.Super. 608, 837 A.2d 1101 , N.J.Super.A.D., Dec 11, 2003.

Background: Union appealed from a final administrative decision of the Merit System Board that granted county's request for eight bona fide occupational qualification (BFOQ) designations for male-only Juvenile Detention Officer (JDO) positions. 

Holding: The Superior Court, Appellate Division, Parrillo, J.A.D., held that Board's decision that county was entitled to eight bona fide occupational qualification designations for male-only Juvenile Detention Officer positions was not arbitrary, capricious, or unreasonable.

Affirmed.
· Appellate court generally defers to an agency's interpretation of its own enabling legislation, as well as regulations promulgated to implement statute which agency is charged with administering.
Svendsen v. Board of Review, 364 N.J.Super. 202, 834 A.2d 1082 , N.J.Super.A.D., Nov 18, 2003.

Claimant sought judicial review of the decision of the Board of Review, Department of Labor, affirming the decision of the Appeal Tribunal finding her ineligible for unemployment compensation benefits and declaring her liable for refund of paid benefits. The Superior Court, Appellate Division, Alley, J.A.D., held that: (1) claimant's failure to attend originally scheduled and rescheduled mandatory reemployment orientation sessions occurred in good faith, and thus, claimant would not be deemed "unavailable for work," and (2) claimant's expressed preference for part-time work was not a flat refusal to be available for full-time work.

Reversed and remanded.
· If the decision before the reviewing court is a determination of an administrative agency which is neither contrary to law nor arbitrary, capricious, or unreasonable, nor lacking in substantial support in the evidence, the reviewing court typically does not disturb the decision of the agency from which the appeal has been taken.
· If the court's careful review of the record persuades it that there is substantial support in the evidence for the administrative agency decision from which appeal is taken, it is incumbent on the court to defer to the decision of the administrative body even if the court would have reached a different conclusion.

New Mexico

City of Albuquerque v. New Mexico Public Regulation Com'n, 134 N.M. 472, 79 P.3d 297, Util. L. Rep. P 26,865, 2003-NMSC-028 , N.M., Sep 30, 2003.

Cities and counties sought judicial review of the approval of a tariff by the New Mexico Public Regulation Commission (PRC) that allowed Public Service Company of New Mexico (PNM) to recover costs incurred in complying with any local ordinance to place utility systems underground, including placing new systems underground or converting existing overhead systems to underground systems. The Supreme Court, Serna, J., held that: (1) tariff violated common law of relocation; (2) tariff exceeded rulemaking authority of PRC; (3) tariff was not discriminatory; and (4) tariff did not violate procurement code.

Vacated and remanded.
· An act of an administrative agency which is authorized by the legislature has the force and effect of law.
· The separation-of-powers doctrine directs administrative agencies to their duty of implementing legislation.
· The legislature grants agencies the discretion of promulgating rules and regulations which have the force of law.
· Whereas, with judicially-enforced statutory schemes, the common law fills in gaps not addressed by a statute, it is presumed, in the context of administrative matters that the legislature has delegated to an agency, that the legislature intended for the agency to interpret legislative language, in a reasonable manner consistent with legislative intent, in order to develop the necessary policy to respond to unaddressed or unforeseen issues.
· An agency to which the legislative branch has delegated policymaking responsibilities may, within the limits of that delegation, properly rely upon the incumbent administration's views of wise policy to inform its judgments.
· While agencies are not directly accountable to the people, the chief executive is, and it is entirely appropriate for this political branch of the government to make such policy choices, resolving the competing interests which the legislative branch itself either inadvertently did not resolve, or intentionally left to be resolved by the agency charged with the administration of the statute in light of everyday realities.
· Where an agency has the authority to act, its rules and regulations have the binding effect of statutes and may accordingly alter the common law.
Rex, Inc. v. Manufactured Housing Committee for the State of New Mexico, 134 N.M. 533, 80 P.3d 470, 2003-NMCA-134 , N.M.App., Sep 12, 2003.

Manufactured housing dealer appealed Manufactured Housing Committee's decision to attach dealer's consumer protection bond in order to partially satisfy judgment obtained by consumers against dealer under the Unfair Practices Act. The District Court, Bernalillo County, Theresa Baca, D.J., affirmed. Dealer petitioned for certiorari. The Court of Appeals, Pickard, J., held that: (1) Committee had privity with consumers who brought action under Act, and thus Committee was precluded, under doctrine of collateral estoppel, from rearguing issue of dealer's misrepresentation; (2) dealer was precluded, under doctrine of offensive collateral estoppel, from litigating issue of misrepresentation again in subsequent administrative proceeding; (3) Committee was authorized to order dealer's consumer protection bond to be attached and disbursed to consumers for losses sustained as a result of dealer's misrepresentation; (4) notice of Committee's contemplated action to attach dealer's bond did not violate due process; (5) hearings to determine whether district court judgment for consumers collaterally estopped dealer from contesting attachment of its consumer protection bond did not violate due process; and (6) Manufactured Housing Division had jurisdiction over proceeding to attach dealer's consumer protection bond.

Affirmed.
· On appeal, Court of Appeals may correct the Manufactured Housing Committee's misapplication of the law.
· In order for a court or agency to apply collateral estoppel, the moving party must show that: (1) the party to be estopped was a party or privy to the prior proceeding, (2) the cause of action in the present case is different from the cause of action in the prior proceeding, (3) the issue was actually litigated in the prior proceeding, and (4) the issue was necessarily determined in the prior proceeding; if the moving party demonstrates each element of this test, the court or agency must then determine whether nonmoving party had full and fair opportunity to litigate the issue in prior litigation.
· Court of Appeals had to analyze the sufficiency of the notice and hearing in Manufactured Housing Committee proceeding to attach consumer protection bond under a constitutional due process analysis.
· The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.
· Due process requires that notice be timely and adequate, detailing the reasons for the deprivation.

New York

Benjamin Shapiro Realty Co. v. New York State Div. of Housing and Community Renewal, 2 A.D.3d 220, 769 N.Y.S.2d 226, 2003 N.Y. Slip Op. 19404 , N.Y.A.D. 1 Dept., Dec 11, 2003.

Determination reclassifying petitioner's building from hotel to apartment building was rationally based on petitioner's failure to show that it was providing requisite hotel services to at least 51% of building's permanent tenants (Rent Stabilization Code [9 NYCRR] § 2521.3 [b]).

North Carolina

William Brewster Co., Inc. v. Town of Huntersville, 161 N.C.App. 132, 588 S.E.2d 16 , N.C.App., Nov 04, 2003.

Developer petitioned for writs of certiorari and mandamus, challenging town board's decision to deny approval of the developer's subdivision sketch plan. The Superior Court, Mecklenburg County, J. Gentry Caudill, J., upheld the board's decision. Developer appealed. The Court of Appeals, Martin, J., held that: (1) developer established prima facie case of entitlement to approval of its plan; (2) town board could not deny approval of subdivision sketch plan based on alleged lack of compliance with consistency requirements of subdivision ordinance; and (3) insufficient evidence supported board's findings regarding proposed subdivision's alleged lack of compliance with conformity requirement of subdivision ordinance.

Reversed.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

Oregon


Miles v. City of Florence, 190 Or.App. 500, 79 P.3d 382 , Or.App., Nov 13, 2003.

Company that operated grocery store sought and obtained conditional use permit to build gas station on grocery store property. Objectors appealed to city council, which adopted planning commission findings. Objectors appealed permit approval to Land Use Board of Appeals. The Board remanded the case to the city for interpretation of its minimum frontage ordinance. Applicant petitioned for review. The Court of Appeals, Linder, J., held that failure of objectors to raise minimum frontage issue before city council barred them from raising it before LUBA.

Reversed and remanded.
· Under exhaustion of remedies principles, not only must an avenue of review be pursued, but also the particular claims that form the basis for a challenge must be presented to the administrative or local government body whose review must be exhausted; if a party fails to do so by timely and adequately addressing the merits before the local government or agency, that party loses his or her right to judicial review on the merits.
· A failure to exhaust a remedy by presenting the agency or local government with the substance of a claim waives the issue for further review.
Sulliger v. Lane County, 190 Or.App. 359, 79 P.3d 888 , Or.App., Nov 05, 2003.

Former county employee brought action for unjust enrichment against county based upon its alleged failure to process his retirement under the Public Employees Retirement System (PERS) as a police officer. The Circuit County, Lane County, Karsten H. Rasmussen, J., granted county's motion to dismiss. Former county employee appealed. The Court of Appeals, Edmonds, P.J., held that: (1) claim was against county for unjust enrichment, not against PERS for retirement benefits; (2) doctrine of primary jurisdiction was irrelevant; (3) former county employee was not required to seek writ of review; and (4) former county employee adequately alleged he had been a police officer under the PERS.

Reversed and remanded.
· Primary jurisdiction is a court-created doctrine whose purpose is to guide a court in deciding when to postpone or refrain from exercising its jurisdiction in order to permit an agency to decide a controversy that is within the agency's jurisdiction.
· When an agency has primary jurisdiction over a specific issue but not an entire claim, the court will first permit the agency to exercise its jurisdiction over that issue and will then resolve the rest of the case itself.
· The primary jurisdiction of an agency to decide a controversy within its jurisdiction contrasts with an agency's exclusive jurisdiction, in which only the agency has authority to resolve the dispute.

Pennsylvania

Bean v. Department of State, A.2d, 2003 WL 22909077 (Pa.Cmwlth., Dec 11, 2003) (NO. 1088 C.D. 2003)

Opinion withdrawn (see 2004 WL 239755, Pa.Cmwlth., Feb 09, 2004).
Kennedy v. Upper Milford Tp. Zoning Hearing Bd., 575 Pa. 105, 834 A.2d 1104 , Pa., Oct 27, 2003.

Citizens appealed decision of township zoning hearing board and brought action against board and Turnpike Commission for a declaratory judgment that the board violated Sunshine Act during recess in hearing on Commission's application to increase the height of communications tower on its property. The Court of Common Pleas of Lehigh County, Nos. 199-C-0362 & 199-C-0706, William E. Ford, J., affirmed zoning board and dismissed the action. Citizens appealed. The Commonwealth Court, No. 1753 C.D. 2000, Friedman, J., 779 A.2d 1257, reversed. Appeal by Commission was allowed. The Supreme Court, No. 187 MAP 2002, Lamb, J., held that the board's discussions during recess in public hearing were quasi-judicial deliberations during private executive session permitted by the Sunshine Act.

Reversed.
· Quasi-judicial deliberations are a proper subject of private executive sessions under the Sunshine Act.
· In determining the meaning and scope of the Sunshine Act exception for executive session by agency, courts must give primary effect to the intent of the legislature as it can be determined from the express language of the legislation itself.
· Principal purpose of the Sunshine Act and of open meeting statutes generally is to improve the quality of democratic institutions by increasing the knowledge of the electorate as to the critical issues faced by their elected representatives and appointed officials; public access to government in action is vital to the enhancement and proper functioning of the democratic process just as secrecy in public affairs undermines the faith of the public in government and the public's effectiveness in fulfilling its role in a democratic society.
· Sunshine Act exception for executive sessions to prevent violation of privilege or confidentiality does not require a showing that quasi-judicial deliberations are protected by a privilege; even though the Act allows an agency to hold executive session to review and discuss agency business which, if conducted in public, would violate a lawful privilege or lead to the disclosure of information or confidentiality protected by law, that is not an independent criterion, and when the matter discussed involves the initiation or conduct of investigations or quasi-judicial deliberations, a demonstration of a confidentiality privilege is not required because these topics of agency business have been predetermined by legislative fiat to be included within the general category of those topics which, if discussed in public, would violate a protected confidentiality privilege.

Washington

Department of Labor and Industries of State of Wash. v. Gongyin, 119 Wash.App. 188, 79 P.3d 488 , Wash.App. Div. 3, Nov 20, 2003.

Department of Labor and Industries sought judicial review of decision by Board of Industrial Insurance Appeals, which had overturned department's rejection of a therapist's claim for payment for counseling services provided to the sister of a homicide victim, for suicidal behavior based on repressed memory four years after her brother was murdered. The Superior Court, Spokane County, Robert Austin, J., reversed, and therapist appealed. The Court of Appeals, Sweeney, J., held that: sister's problems were neither immediate nor near-term consequences of her brother's murder four years earlier, and treatment was not compensable under the Crime Victims Compensation Act.

Affirmed.
· Following judicial review by the superior court from an administrative agency's decision in an adjudicative proceeding, the Court of Appeals reviews the agency decision rather than the decision of the superior court, applying the Washington State Administrative Procedure Act standards of judicial review directly to the record before the agency.
· In reviewing an administrative agency's decision, the Court of Appeals reviews issues of law under the error of law standard, giving substantial weight to the agency's view of the law.
· In reviewing issues of law following an administrative agency's decision, the Court of Appeals may substitute its own judgment for that of the agency.

West Virginia


State ex rel. Smith v. Thornsbury, 214 W.Va. 228, 588 S.E.2d 217 , W.Va., Oct 10, 2003.

Employer brought action against Commissioner of Bureau of Employment Programs and Workers' Compensation Division alleging negligence, fraudulent misrepresentation, unfair dealings and practices, violations of due process, and tort of outrage and seeking temporary restraining order barring defendants from withdrawing certification of workers' compensation coverage of employer for delinquent payment of workers' compensation premiums. The Circuit Court, Mingo County, Michael Thornsbury, J., issued temporary restraining order. Defendants filed petition for writ of prohibition to dissolve temporary restraining order and bar enforcement of premium rate established in court's order. The Supreme Court of Appeals held that: based on employer's failure to exhaust administrative remedies, circuit court lacked jurisdiction to issue temporary restraining order.

Writ of prohibition granted.
· The general rule is that where an administrative remedy is provided by statute or by rules and regulations having the force and effect of law, relief must be sought from the administrative body, and such remedy must be exhausted before the courts will act.
· The rule of exhausting administrative remedies before actions in courts are instituted is applicable, even though the administrative agency cannot award damages, if the matter is within the jurisdiction of the agency.

Wyoming

Tollefson v. Wyoming State Retirement Bd., 79 P.3d 518, 183 Ed. Law Rep. 227, 2003 WY 150, Wyo., Nov 20, 2003.

Teacher appealed decision of the State Retirement Board, which upheld determination of the State Retirement System that teacher's Performance Salary Awards were bonuses, rather than salary, and not includible in retirement benefit calculation. The District Court, Laramie County, Edward L. Grant, J., certified appeal. The Supreme Court, Golden, J., held that performance salary awards constituted salary and were includible in calculation of teacher's retirement benefits.

Reversed and remanded, with instructions.
· Supreme Court reviews an agency's conclusions of law de novo and affirms an agency's conclusions if the agency properly applied the correct rule of law to its findings of fact; if, however, agency applied incorrect rule of law to its findings or if it improperly applied correct rule of law to its findings, court corrects agency's errors.
· When the determination before Supreme Court is a mixed question of fact and law, court defers to an agency's findings of basic fact but correct misapplication of the law to those facts.

