Colorado


Mosley v. Industrial Claim Appeals Office of State, 78 P.3d 1150 , Colo.App., Sep 11, 2003.

Employer and workers' compensation claimant appealed from final order of the Industrial Claim Appeals Office affirming administrative law judge's (ALJ's) finding of permanent medical impairment from work-related automobile accident and denying claimant's request for attorney fees. The Court of Appeals, Pierce, J., sitting by assignment, held that: (1) employer waived its right to appeal nonthoracic component of impairment rating; (2) ALJ was entitled to adjudicate thoracic impairment, even though neither party challenged that portion of division-sponsored independent medical examination (DIME) physician's opinion; and (3) substantial evidence supported ALJ's conclusion that DIME physician erred in failing to include a rating for thoracic impairment.

Affirmed in part, set aside in part, and remanded with directions.
· Court of Appeals is bound by an administrative law judge's (ALJ's) factual determinations even when the evidence is conflicting and would have supported a contrary result.

Stell v. Colorado Dept. of Health Care Policy and Financing, 78 P.3d 1142 , Colo.App., May 08, 2003.

Claimant, who had been receiving medical benefits, appealed from judgment of the City and County of Denver District Court, Michael A. Martinez, J., affirming final agency decision issued by Department of Health Care Policy and Financing which held that claimant's disability trust failed to meet federal and state statutory requirements, and that county department correctly considered assets in trust to be countable resources for determining claimant's medical assistance eligibility. The Court of Appeals, Marquez, J., held that: (1) disability trust of claimant failed to meet requirements of state and federal statutes; (2) provision of statute setting forth order in which claims against estate of a decedent are to be paid by did not apply; and (3) disability trust was not subject to claims filing requirements of statute setting forth limitations on presentation of claims.

Affirmed.
· Interpretation of a regulation by an agency charged with its enforcement is generally entitled to great deference; the agency interpretation is to be accepted if it has a reasonable basis in law and is warranted by the record.

D.C.
President and Directors of Georgetown College v. District of Columbia Bd. of Zoning Adjustment, 837 A.2d 58, 183 Ed. Law Rep. 887 , D.C., Dec 04, 2003.

Background: University petitioned to challenge conditions that board of zoning adjustment (BZA) imposed in campus plan. 

Holdings: The Court of Appeals, Schwelb, A.J., held that: 

(1) evidence failed to support decision to freeze enrollment, presumptively until 2010, at the level set in 1990 campus plan; 

(2) condition requiring hotline staffed around-the-clock to handle complaints about students was arbitrary and irrational; 

(3) BZA improperly required university to monitor off-campus enforcement of various sanitation and housing regulations; 

(4) requiring two students and two faculty members on board to hear neighbors' complaints about students was unreasonable, arbitrary, and capricious; 

(5) requiring university to report a violation of the code of conduct to student's parents or guardians to the extent permitted by law was arbitrary and capricious; and 

(6) remand was the appropriate remedy.

Vacated and remanded.
· "Substantial evidence" is relevant evidence which a reasonable trier of fact would find adequate to support a conclusion.
· Although the Court of Appeals accords weight to agency's construction of the statutes and regulations which it administers, the ultimate responsibility for deciding questions of law is assigned to the Court.
· An administrative agency is a creature of statute and may not act in excess of its statutory authority.
· When the legislature passes an Act empowering administrative agencies to carry on governmental activities, the power of those agencies is circumscribed by the authority granted.
· Absent express statutory or regulatory authority, a regulatory agency may not impose remedial measures.
Zhang v. District of Columbia Dept. of Consumer and Regulatory Affairs,

834 A.2d 97 , D.C., Oct 23, 2003.

Foreign trained engineer sought review of decision of the Department of Consumer and Regulatory Affairs which denied engineer's application for licensure without an examination. The Court of Appeals, Belson, Senior Judge, held that Board of Registration for Professional Engineers was required to consider foreign trained engineer's numerous achievements and accomplishments in China in determining whether engineer could be licensed without examination.

Remanded.
· Court of Appeal's review of administrative orders is two-fold: (1) it reviews the factual findings of the agency to determine if there is substantial evidence to support them, and (2) it conducts a de novo review of an agency's legal conclusions.
· If, after examining the record as a whole, Court of Appeals concludes that the agency's findings are supported by substantial evidence, it must accept those findings even though the record could support a contrary finding.
· Court of Appeals generally accords great deference to the agency's interpretation of its own regulations, so long as that interpretation is reasonable and consistent with the statutory language, and it leaves an agency's decision undisturbed if it flows rationally from findings of fact that are supported by substantial evidence in the record.

Indiana

Indiana Dept. of Environmental Management v. Twin Eagle LLC, 798 N.E.2d 839 , Ind., Sep 23, 2003.

Developer brought action for declaratory judgment against state Department of Environmental Management to prevent Department from enforcing state environmental laws against development project in which developer planned to put dredged and fill material in certain wetlands and waters that were not waters of the United States. Department brought motion to dismiss for lack of subject matter jurisdiction, and both developer and Department filed motions for summary judgment. The Superior Court, Marion County, Michael D. Keele, J., granted developer's motion for summary judgment. Department appealed. After granting Department's petition to transfer, the Supreme Court, Boehm, J., held that: (1) developer's challenge presented justiciable controversy or question; (2) Department had statutory authority to regulate discharges into waters of the state; (3) issue of whether Department had authority over developer's specific ponds and wetlands required remand for administrative fact finding; and (4) Department's interim process for granting permits was lawfully implemented.

Reversed and remanded.
· Ordinarily, an administrative agency must resolve factual issues before the trial court acquires subject matter jurisdiction.
· Exhaustion of administrative remedies is not required if a statute is void on its face, and it may not be appropriate if an agency's action is challenged as being ultra vires and void.
· If an action is brought upon the theory that an administrative agency lacks the jurisdiction to act in a particular area, exhaustion of remedies is not required.
· To the extent the issue turns on statutory construction, whether an agency possesses jurisdiction over a matter is a question of law for the courts.
· Administrative agencies may make reasonable rules and regulations to apply and enforce legislative enactments.


In re Adoption of T.J.F., 798 N.E.2d 867 , Ind.App., Nov 13, 2003.

Adoptive parents appealed an order of the Superior Court, Allen County, William L. Briggs, J., approving motion of guardian ad litem (GAL) for adopted child's biological sister and Office of Family and Children (OFC) to permit biological sibling visitation between child and her sister. The Court of Appeals, Riley, J., held that trial court lacked authority under statute governing post-adoption sibling contact to order visitation between adopted child and her biological sister.

Reversed and remanded with instructions.
· A court or an administrative agency does not find something to be a fact by merely reciting that a witness testified to X, Y, or Z; rather, the trier of fact must find that what the witness testified to is the fact, and the trier of fact must adopt the testimony of the witness before the "finding" may be considered a finding of fact.

Mississippi


Gillis v. City of McComb, 860 So.2d 833 , Miss.App., Dec 02, 2003.

Landowner's neighbor appealed decision to rezone one acre from residential to commercial. The Circuit Court, Pike County, Mike Smith, J., affirmed. Neighbor appealed. The Court of Appeals, Irving, J., held that decision to rezone one acre from residential to commercial was fairly debatable and was not arbitrary or capricious.

Affirmed.
· An act is "arbitrary" if it is done not according to reason or judgment, but solely upon the will alone.
· An act is "capricious" if it is done without reason, in a whimsical manner, implying either a lack of understanding of or a disregard for the surrounding facts and settled controlling principles.

Missouri


Harris v. Hunt, 122 S.W.3d 683 , Mo.App. E.D., Dec 02, 2003.

Background: Licensee appealed from decision of the Circuit Court, St. Louis County, Barbara A. Crancer, J., affirming the decisions of the Administrative Hearing Commission (AHC) and the Missouri Real Estate Commission (MREC) suspending his real estate licenses for two years followed by a three-year period of probation. 

Holding: The Court of Appeals, Clifford H. Ahrens, P.J., held that standards contained in statute providing that real estate licenses shall only be given to people with good moral character and good reputation for honesty, integrity and fair dealing were not unconstitutionally vague as applied to real estate licensee in disciplinary proceeding.

Affirmed.

· On appeal of an agency decision, appellate court reviews the decision of the agency.
· Appellate court will uphold the decision of the Administrative Hearing Commission (AHC) if it is supported by competent and substantial evidence upon the record as a whole.
· On appeal of agency decision, appellate court considers the evidence in a light most favorable to the decision, and defers to the factual determinations of the agency.
· Weight of the evidence is not in issue on judicial review of an administrative hearing decision.
· A law will be considered void as a result of vagueness where it does not give fair and adequate notice of prohibited conduct.

Montana

Farrier v. Teachers' Retirement Bd. of State, 317 Mont. 509, 78 P.3d 1207, 182 Ed. Law Rep. 636, 2003 MT 278 , Mont., Oct 07, 2003.

Retired public school teacher, who continued to work for state university, sought review of decision of the Teachers' Retirement Board, which denied him Teacher Retirement System (TRS) benefits. The District Court, Lewis and Clark County, Dorothy McCarter, J., found in favor of teacher. Board appealed. The Supreme Court, Patricia O. Cotter, held that: (1) teacher's TRS status was inactive while he contributed to the university's Optional Retirement Program (ORP), and (2) years in which teacher mistakenly contributed to TRS, while he was also contributing to ORP, were considered creditable service years for determining TRS benefits.

Affirmed in part, reversed in part, and remanded.
· A district court reviews an administrative decision in a contested case to determine whether the findings of fact are clearly erroneous and whether the agency correctly interpreted the law.

New Hampshire

In re Lakeview Neurorehabilitation Center, Inc., 150 N.H. 205, 834 A.2d 374 , N.H., Oct 29, 2003.

Employer appealed a final decision of the appeal tribunal, as affirmed by the appellate board, of the Department of Employment Security awarding unemployment benefits to the claimant. The Supreme Court, Broderick, J., held that claimant who was diabetic and was terminated after he experienced several hypoglycemic reactions at work, resulting in his losing control of vehicle and his becoming loud and argumentative, was entitled to unemployment compensation benefits.

Affirmed.
· In reviewing a decision of the appeal tribunal, appellate court is confined to the record and will not substitute its judgment for tribunal's judgment as to the weight of the evidence on questions of fact.
· Appellate court will uphold the decision of the appeal tribunal unless its findings or conclusions are unauthorized, affected by an error of law, or clearly erroneous in view of all the evidence presented.
· Appeal tribunal must apply a preponderance of the evidence standard when assessing the evidence before it, and tribunal's findings of fact will not be disturbed if they are supported by competent evidence in the record, upon which the tribunal's decision reasonably could have been made.

New York

Green Harbour Homeowners' Ass'n, Inc. v. Town of Lake George Planning Board, 1 A.D.3d 744, 766 N.Y.S.2d 739, 2003 N.Y. Slip Op. 18299 , N.Y.A.D. 3 Dept., Nov 13, 2003.

In article 78 proceeding, challenging town planning board's approval of subdivision plans, and seeking declaration that subdivision owners and their contract vendee failed to comply with conditions imposed by the board. The Supreme Court, Warren County, Moynihan, J., severed declaratory judgment action, and dismissed other action. Petitioner appealed. The Supreme Court, Appellate Division, Kane, J., held that: (1) petitioner was not entitled to individual notice of board's public hearings concerning board's approval of subdivision plans; (2) article 78 proceeding accrued, for statute of limitations purposes, on date of board's final decision; and (3) severance of declaratory judgment action was warranted.

Affirmed.
· In deciding a motion to dismiss an article 78 proceeding, a court may not look beyond the petition and must accept all its allegations as true.
· In a motion to dismiss an article 78 proceeding, only affidavits submitted by petitioner and exhibits attached to the petition may be considered.
· To determine when the statute of limitations began, for purposes of article 78 proceeding, a court must first ascertain what administrative decision is actually being presented for review, then determine when that decision became final and binding.

North Dakota


Paul v. Workforce Safety and Ins., 671 N.W.2d 795, 2003 ND 188 , N.D., Dec 02, 2003.

Workers' compensation claimant appealed from a judgment of the District Court of Morton County, South Central Judicial District, Bruce A. Romanick, J., affirming Workforce Safety and Insurance (WSI) decision approving vocational rehabilitation plan and denying further disability and vocational rehabilitation benefits. The Supreme Court reversed and remanded, 2002 ND 96, 644 N.W.2d 884. Thereafter, ALJ reconsidered and recommended discontinuation of disability benefits and adoption of rehabilitation plan. The WSI adopted the recommendation. Claimant appealed, and the District Court, Bruce B. Haskell, J., affirmed WSI decision. Claimant appealed. The Supreme Court, Neumann, J., held that: (1) WSI was not required on remand to invalidate initial rehabilitation plan and develop new one following new evidentiary hearing, but, rather, was only required to make decision based upon evidence and not upon an erroneous presumption, and (2) evidence was sufficient to support finding that rehabilitation plan was appropriate.

Affirmed.
· On appeal from the district court ruling on an administrative agency decision, the Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.
· On appeal from the district court ruling on an administrative agency decision, the Supreme Court exercises restraint in deciding whether the agency's findings of fact are supported by a preponderance of the evidence, and does not make independent findings or substitute its judgment for that of the agency.
· On appeal from the district court ruling on an administrative agency decision, the Supreme Court decides only whether a reasoning mind reasonably could have decided the agency's findings were proven by the weight of the evidence from the entire record.
· Questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.

Ohio

Collins v. Ohio State Racing Com'n, 2003 WL 22846110, 2003-Ohio-6444 , Ohio App. 10 Dist., Dec 02, 2003.
Jockey appealed from decision of the State Racing Commission, finding she failed to give her best effort in a horse race and committed conduct detrimental to sport of horse racing. The Court of Common Pleas, Franklin County, No. 02CVF10-11181, affirmed. Jockey appealed. The Court of Appeals, Bowman, J., held that Commission's hearing examiner never weighed the evidence to determine whether jockey's or stewards' version of facts, pertaining to whether jockey wrongfully held her mount back, was more reliable, probative, and substantial, and thus matter was to be remanded to allow examiner to make such determinations.

Reversed and remanded.
Oklahoma

Aple Auto Cash Express, Inc. of Oklahoma v. State ex rel. Oklahoma Dept. of Consumer Credit, 78 P.3d 1231, 2003 OK 89 , Okla., Oct 21, 2003.

Rent-to-own licensee appealed Department of Consumer Credit's order determining that licensee's rent-to-own operation, involving licensee's purchase of customers' vehicles at reduced price and subsequent lease-back to customers as rent-to-own vehicles, was a disguised supervised loan business, declaring licensee's rent-to-own contracts void based on licensee's failure to comply with supervised loan laws, and requiring licensee to return money collected from customers. The District Court, P. Thomas Thornbrugh, J., affirmed. Licensee appealed. The Court of Civil Appeals reversed. Certiorari was granted. The Supreme Court, Kauger, J., held that the licensee's operation constituted a disguised supervised loan business that was subject to regulation under the Uniform Consumer Credit Code, rather than being regulated under the Rental-Purchase Act.

Court of Civil Appeals opinion vacated; trial court affirmed.
· If the facts determined by the agency are supported by substantial evidence, and the agency's order is otherwise free of error, the decision of the agency must be affirmed.
· Reversal of the agency's decision is appropriate if the reviewing court finds that the agency made its decision in excess of statutory authority or jurisdiction or entered its order based on an error of law.

Tulsa County Budget Bd. v. Tulsa County Excise Bd., 81 P.3d 662, 2003 OK 103 , Okla., Dec 02, 2003.

Background: County budget board, commissioners, and assessor petitioned for writ of mandamus and requested declaratory and injunctive relief in response to excise board's revision of assessor's budget for visual inspection program. School districts intervened. The District Court, Tulsa County, Deborah C. Shallcross, J., ruled in favor of excise board. Budget board, commissioners, and assessor appealed. 

Holdings: The Supreme Court, Kauger, J., held that: 

(1) the excise board is authorized to resolve funding disputes related to the county assessor's program for visual inspection of property; 

(2) excise board did not abuse discretion by moving employee salaries and personnel costs from the assessor's visual inspection budget to the general budget; and 

(3) excise board improperly eliminated all valuation costs from visual inspection budget and should have prorated them between the budgets.

Affirmed in part, reversed in part, and remanded.
· Administrative rules, like statutes, are given a sensible construction bearing in mind the evils intended to be avoided.

Oregon


Kellas v. Department of Corrections, 190 Or.App. 331, 78 P.3d 1250 , Or.App., Oct 29, 2003.

Father of prison inmate filed petition for judicial review challenging application of rules governing credit on adult son's sentence for time spent under house arrest. The Court of Appeals, Linder, J., held that petitioner lacked standing.

Petition dismissed.
· A petitioner seeking to challenge an administrative rule must demonstrate that he or she has a legally recognized interest at stake and that the relief sought, validation or invalidation of rule would have a practical effect on that interest.
· Although statute providing, inter alia, that "[t]he validity of any administrative rule may be determined upon a petition by any person to the Court of Appeals" appears to confer standing without regard to whether a petitioner has a personal stake in the validity of a particular administrative rule, to meet constitutional justiciability requirements, more is required under constitutional justiciability standards.

Pennsylvania


Com. v. Mockaitis, 575 Pa. 5, 834 A.2d 488 , Pa., Oct 16, 2003.

Driver who had been convicted of second offense of driving under the influence of alcohol (DUI) moved to modify sentence requiring installation of ignition interlock device prior to restoration of operating privileged by the Department of Transportation (DOT). The Court of Common Pleas, Cumberland County, Criminal Division, 2001 at No. 001692, Edgar B. Bayley, J., invalidated statutes on constitutional grounds and granted motion. Commonwealth appealed. The Supreme Court, No. 32 MAP 2001, Castille, J., held that: (1) statutes governing sentencing courts' responsibilities over installation of ignition interlock devices violated separation of powers doctrine, but (2) the unconstitutional provisions were severable.

Affirmed.
· "Subject-matter jurisdiction" relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs; "power," on the other hand, means the ability of a decision-making body to order or effect a certain result.


Kuszyk v. Zoning Hearing Bd. of Amity Tp., 834 A.2d 661 , Pa.Cmwlth., Oct 22, 2003.

Landowner appealed from an order of the Court of Common Pleas, Berks County, No. 02-5772, Lash, J., that affirmed the decision of the township zoning hearing board which had denied landowner's appeal from a decision and enforcement notice issued by township zoning officer directing him to cease the operation of a helicopter from his single-family residence. The Commonwealth Court, No. 837 C.D. 2003, Smith-Ribner, J., held the fact that zoning board member was spouse of township supervisor did not constitute such an appearance of bias that member should have been disqualified from participating in the proceedings, and member's participation did not violate landowner's right to a fair and impartial tribunal.

Affirmed.
· Due process requires a local governing body in the performance of its quasi- judicial functions to avoid even the appearance of bias or impropriety.
· A showing of actual bias with respect to municipal governing body is unnecessary in order to assert a cognizable due process claim; the mere potential for bias or the appearance of non-objectivity may be sufficient to constitute a violation of that right.
· Absent a statutory or regulatory provision to the contrary, when an administrative body is equally divided on the outcome of a matter before the body, the tie vote acts as a denial of the requested relief and the subject matter under consideration must remain in status quo.

Texas


City of Houston v. Martin, 125 S.W.3d 656 , Tex.App.-Hous. (1 Dist.), Dec 04, 2003.

Background: City sought review of decision of Texas Workforce Commission (TWC) awarding unemployment benefits to former employee. The 164th District Court, Harris County, Martha Hill Jamison, J., affirmed. City appealed. 

Holdings: The Court of Appeals, Sam Nuchia, J., held that: 

(1) employee did not voluntarily leave her work with city, and thus she was not disqualified from receiving unemployment benefits, and 

(2) substantial evidence supported TWC's determination that employee did not leave her last work voluntarily, as would disqualify her from receiving unemployment benefits.
Affirmed.
· In determining whether there is substantial evidence to support an agency's decision, the trial court determines whether reasonable minds could have reached the same conclusion the agency reached.
Wisconsin

Bosco v. Labor & Industry Review Com'n, 267 Wis.2d 293, 671 N.W.2d 331, 2003 WI App 219 , Wis.App., Sep 03, 2003.

Workers' compensation claimant sought judicial review of Labor and Industry Review Commission's (LIRC's) determination that it was reasonable for employer's insurer to have delayed making benefits payments to claimant. The Circuit Court, Kenosha County, Bruce E. Schroeder, J., reversed, and employer and insurer appealed. The Court of Appeals, Anderson, P.J., held that LIRC erred in concluding that statute, providing that commencement of action for review shall not relieve employer from paying compensation as directed when such action involves only question of liability as between employer and one or more insurance companies or as between several insurance companies, could reasonably be interpreted to mean that insurer does not have to pay compensation during review proceedings when one insurer unilaterally raises issue of some unnamed insurer's liability.

Affirmed and remanded with directions.
· Great weight deference, due weight deference, and de novo review are distinct levels of deference granted to administrative agency decisions; which level is appropriate depends on comparative institutional capabilities and qualifications of court and administrative agency.
· Although Court of Appeals is not bound by administrative agency's conclusion of law, Court may accord it deference.
· Court of Appeals gives great weight deference to administrative agency's interpretation of statute when agency was charged by legislature with duty of administering statute, when agency's interpretation is long-standing, when agency employed its expertise or specialized knowledge in forming interpretation, and when agency's interpretation will provide uniformity and consistency in application of statute.
· Court of Appeals gives great weight to administrative agency's interpretation of statute when interpretation is intertwined with factual determinations or with value or policy judgments; Court gives only due weight deference to agency's interpretation of statute when agency has some experience in area, but has not developed expertise that necessarily places it in better position than Court to make judgments regarding statute's interpretation.
· Under great weight standard, Court of Appeals upholds administrative agency's reasonable interpretation of statute if it is not contrary to clear meaning of statute, even if Court concludes another interpretation is more reasonable.
· Under due weight standard, Court of Appeals upholds administrative agency's reasonable interpretation of statute if it comports with purpose of statute and Court concludes there is not more reasonable interpretation.
· In deciding appeal from circuit court's order affirming or reversing administrative agency's decision, Court reviews decision of agency, rather than that of administrative law judge (ALJ) or circuit court.

Brown v. Labor and Industry Review Com'n, 267 Wis.2d 31, 671 N.W.2d 279, 2003 WI 142 , Wis., Nov 18, 2003.

Workers' compensation claimant sought review of decision of Labor and Industry Review Commission (LIRC) holding that carrier had not acted in bad faith in suspending claimant's temporary total disability benefits prior to termination of healing period. The Circuit Court, Racine County, Emmanuel J. Vuvunas, J., affirmed. Claimant appealed. The Court of Appeals, 260 Wis.2d 788, 659 N.W.2d 918, reversed and remanded. Carrier sought review. The Supreme Court, Shirley S. Abrahamson, C.J., held that: (1) LIRC's conclusion of law concerning whether carrier acted in bad faith was entitled to great weight deference; abrogating Kimberly-Clark v. LIRC, 138 Wis.2d 58, 405 N.W.2d 684, and N. Am. Mech. v. LIRC, 157 Wis.2d 801, 460 N.W.2d 835, and (2) LIRC's conclusion of law that carrier did not act in bad faith was reasonable.

Decision of Court of Appeals reversed.
· In recognition of expertise and experience of agency, court will in certain circumstances defer to agency's interpretation and application of statute.
· Whether court independently interprets statute or independently applies the law to facts or defers in some way to agency's conclusions of law depends on particular agency action being reviewed.
· Appropriate level of scrutiny court should use in reviewing agency's decision on questions of law depends on comparative institutional capabilities and qualifications of court and agency to make legal determination on particular issue.
· No deference is due agency's conclusion of law when issue before agency is one of first impression or when agency's position on issue provides no real guidance.
· When no deference is given to administrative agency's conclusion of law, court engages in its own independent determination of questions of law presented, benefiting from analyses of agency and courts that have reviewed agency action.
· Due weight deference to agency's conclusion of law is appropriate when agency has some experience in area but has not developed expertise that necessarily places it in better position than court to interpret and apply statute.
· Under due weight deference standard concerning agency's conclusion of law, court need not defer to agency's interpretation of statute which, while reasonable, is not interpretation which court considers best and most reasonable.
· Great weight deference to agency's conclusion of law is appropriate when: (1) agency is charged with administration of particular statute at issue, (2) its interpretation is one of long standing, (3) it employed its expertise or specialized knowledge in arriving at its interpretation, and (4) its interpretation will provide uniformity and consistency in application of statute.
· When legal question calls for value and policy judgments that require expertise and experience of agency, agency's decision, although not controlling, is given great weight deference.
· When agency's conclusions of law are entitled to great weight deference, court will refrain from substituting its view of the law for that of agency charged with administration of the law and will sustain agency's conclusions of law if they are reasonable.
· Court applying great weight deference should sustain agency's conclusion of law even if alternative view of the law is just as reasonable or even more reasonable.
· Agency's conclusion of law is unreasonable and may be reversed by reviewing court applying great weight deference if it directly contravenes words of statute or the federal or state constitution, if it is clearly contrary to legislative intent, history, or purpose of statute, or if it is without rational basis.
Plevin v. Department of Transp., 267 Wis.2d 281, 671 N.W.2d 355, 2003 WI App 211 , Wis.App., Sep 03, 2003.

Uninsured vehicle owner petitioned for judicial review of decision of the Department of Transportation (DOT) to suspend owner's vehicle registrations, pursuant to the financial responsibility law, unless he deposited $8420 in security with the DOT to satisfy any judgment resulting from an accident allegedly caused by the roommate of the owner's daughter in driving the vehicle. The Circuit Court, Milwaukee County, Kitty K. Brennan, J., affirmed. Owner appealed. The Court of Appeals, Wedemeyer, P.J., held that: (1) the DOT's interpretation of its own administrative rule, providing the non- permission exception to the security requirement, was entitled to controlling weight, and (2) the three forms of proof listed in DOT rule are exclusive, rather than illustrative, of acceptable methods of proof to show that an uninsured vehicle was operated without owner's permission.

Affirmed.
· The Court of Appeals reviews the decision of the administrative agency and not the decision of the circuit court.
· In administrative appeals, review by the Court of Appeals is governed by statute providing for scope of review of administrative actions.
· An agency's findings of fact are conclusive on appeal if they are supported by credible and substantial evidence.
· For purposes of judicial review of an agency's findings of fact, credible evidence is that evidence which excludes speculation or conjecture.
· For purposes of judicial review of an agency's findings of fact, evidence is substantial if a reasonable person relying on the evidence might make the same decision.
· Three levels of deference may be applied to the conclusions and statutory interpretations of administrative agencies: great weight, due weight, and no weight.
· An agency is in the best position to interpret its own regulations in accordance with their underlying purposes.
· An administrative agency's interpretation of its own administrative rule is entitled to controlling weight unless such interpretation is inconsistent with the language of the regulation or clearly erroneous.

Wyoming

RT Communications, Inc. v. Public Service Com'n for State of Wyoming, 79 P.3d 36, 2003 WY 145 , Wyo., Nov 10, 2003.

Petitioners sought review of decision of the Public Service Commission (PSC), which approved the application of telecommunication company for a concurrent certificate of public convenience and necessity to provide local telecommunications exchange services. The District Court, Washakie County, Gary P. Hartman, J., certified matter to the Supreme Court. The Supreme Court, Lehman, J., held that: (1) company which was going to use lines which already existed in the area was not required to demonstrate need for its services under statute regarding line construction; (2) evidence was sufficient to support grant of certificate; (3) alleged ex parte communication between company and PSC did not create manifest injustice for petitioners; (4) PSC did not abuse its discretion in requiring petitioners and company to file contemporaneous witness disclosures; and (5) even if PSC took improper judicial notice of non- cognizable facts, such error was harmless.

Affirmed.
· With regard to an agency's decision on the admission or exclusion of evidence and testimony, such is left within the sound discretion of the agency; an abuse of discretion occurs only when the decision shocks the conscience of the court and appears to be so unfair and inequitable that a reasonable person could not abide it.

