Alabama


Wal-Mart Stores, Inc. v. Hepp, 2003 WL 22753164 , Ala., Nov 21, 2003.

Former employee brought retaliatory-discharge action against former employer, alleging termination for filing workers' compensation claim. The Circuit Court, Shelby County, No. CV-99-1002, denied employer's motion for summary judgment, but certified order for interlocutory appeal. On appeal, the Supreme Court, Brown, J., held that retaliatory discharge claim was barred by collateral estoppel due to unemployment-compensation benefits action in which it was determined misconduct was reason for termination.
Reversed and remanded.

· The doctrine of collateral estoppel applies when: (1) there is identity of the parties or their privies, (2) there is identity of issues, (3) the parties had an adequate opportunity to litigate the issues in the administrative proceeding, (4) the issues to be estopped were actually litigated and determined in the administrative proceeding, and (5) the findings on the issues to be estopped were necessary to the administrative decision.

California

In re Scott, 113 Cal.App.4th 38, 5 Cal.Rptr.3d 887, 3 Cal. Daily Op. Serv. 9640, 2003 Daily Journal D.A.R. 12,113 , Cal.App. 2 Dist., Nov 05, 2003.

Background: Prisoner petitioned for writ of habeas corpus challenging a disciplinary loss of conduct credits. 

Holding: The Court of Appeal, Epstein, J., held that record did not support finding that prisoner's rules violation was serious.

Writ granted.

· Where agency's interpretation of regulation is clearly arbitrary or capricious or has no reasonable basis, courts should not hesitate to reject it.
· In interpreting regulations, the court seeks to ascertain the intent of the agency issuing the regulation by giving effect to the usual meaning of the language used so as to effectuate the purpose of the law, and by avoiding an interpretation which renders any language mere surplusage.
Connecticut

Barbieri v. Planning and Zoning Com'n of Town of East Windsor, 80 Conn.App. 169, 833 A.2d 939 , Conn.App., Nov 11, 2003.

Property owner sought judicial review of decision by town zoning and planning commission that approved neighbor's site plan modification for its property. The Superior Court, Judicial District of Hartford, John P. Maloney, Judge Trial Referee, dismissed appeal. Owner appealed. The Appellate Court, Lavery, C.J., held that: (1) zoning regulations permitted gravel driveway and parking lot in buffer zone, and (2) planned increase in use was not illegal expansion of nonconforming use.
Affirmed.

· An agency's factual and discretionary determinations are to be accorded considerable weight.

· Ordinarily, an appellate court affords deference to the construction of a statute applied by the administrative agency empowered by law to carry out the statute's purposes.

· Administrative cases that present pure questions of law invoke a broader standard of review than is ordinarily involved in deciding whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.

· When an agency's determination of a question of law has not previously been subject to judicial scrutiny, the agency is not entitled to special deference.

· It is for the courts, and not administrative agencies, to expound and apply governing principles of law; these principles apply equally to regulations as well as to statutes.

· A court that is faced with two equally plausible interpretations of regulatory language may properly give deference to the construction of that language adopted by the agency charged with enforcement of the regulation.

· A zoning regulation is legislative in nature, and its interpretation involves the principles of statutory interpretation.

Bongiorno Supermarket, Inc. v. Zoning Bd. of Appeals of City of Stamford, 266 Conn. 531, 833 A.2d 883 , Conn., Nov 11, 2003.

Nearby property owners appealed decision of city zoning board of appeals that affirmed zoning enforcement officer's granting of application for zoning permit to construct supermarket. Applicants filed motion to dismiss for lack of subject-matter jurisdiction, alleging that nearby property owners were not aggrieved. Following an evidentiary hearing, the Superior Court, Judicial District of Stamford-Norwalk, William B. Lewis, Judge Trial Referee, granted motion. Nearby property owners appealed to Appellate Court. After transferring appeal, the Supreme Court, Katz, J., held that increased traffic that would result from proposed supermarket did not result in nearby property owners being classically aggrieved by board's decision, and thus nearby property owners lacked standing.
Affirmed.

· In order to have standing to bring administrative appeal, person must be aggrieved.

· Aggrievement, for purposes of having standing to bring administrative appeal, presents question of fact for trial court, and party alleging aggrievement bears burden of proving it.

· Fundamental test for determining classical aggrievement, for purposes of having standing to bring administrative appeal, encompasses well-settled twofold determination: (1) party claiming aggrievement must successfully demonstrate specific personal and legal interest in subject matter of the decision, as distinguished from general interest, such as is concern of all members of community as a whole, and (2) party claiming aggrievement must successfully establish that specific personal and legal interest has been specially and injuriously affected by decision.

· Aggrievement, for purposes of having standing to bring administrative appeal, is established if there is possibility, as distinguished from certainty, that some legally protected interest has been adversely affected.

· In order to prevail on issue of aggrievement, as would establish standing to bring administrative appeal, trial court must be satisfied, first, that plaintiff alleges facts which, if proven, would constitute aggrievement as a matter of law, and, second, that plaintiff proves truth of those factual allegations.

· Mere statement that appellant is aggrieved, without supporting allegations as to particular nature of aggrievement, is insufficient to establish aggrievement, for purposes of having standing to bring administrative appeal.

D.C.


Burton v. District of Columbia, 2003 WL 22722811 , D.C., Nov 20, 2003.

Former police officer brought action against the District of Columbia and his former supervisors for wrongful constructive discharge, intentional infliction of emotional distress, negligent infliction of emotional distress, and tortious interference with contractual relations. The Superior Court, Susan R. Winfield, J., granted District's motion for judgment as a matter of law, and officer appealed. The Court of Appeals, Terry, J., held that fact that police officer's failure to exhaust his administrative remedies before filing suit against District of Columbia and his former supervisors was attributable to officer's lack of knowledge of the process, rather than any compelling circumstances, was not sufficient to permit appellate court to ignore or overlook the exhaustion of administrative remedies requirement of the District of Columbia Government Comprehensive Merit Personnel Act (CMPA).
Affirmed.

· Exhaustion of administrative remedies doctrine is simply a rule of judicial administration, rather than a jurisdictional requirement.

Florida
Florida Water Services Corp. v. Robinson, 856 So.2d 1035, 28 Fla. L. Weekly D1836, Fla.App. 5 Dist., Aug 08, 2003.

Public water utility filed action against county board of commissioners that denied utility's application to sink three new wells, seeking writ of prohibition to recuse entire board for bias and conflict of interest. The Circuit Court for Hernando County, John W. Booth, J., denied petition and dismissed complaint. Utility appealed. The District Court of Appeal, Sharp, W., J., held that utility's remedy was not writ of prohibition, but presentation of its due process concerns to circuit court in certiorari proceeding to review board's decision.
Affirmed.

· Administrative Procedure Act (APA) does not apply to actions of county commissions.

· Participant in quasi-judicial proceeding is entitled to some measure of due process, the nature of which depends on function of proceeding as well as nature of interests affected.

Meszaros v. Department of Agriculture and Consumer Services, 2003 WL 22736472, 28 Fla. L. Weekly D2688 , Fla.App. 5 Dist., Nov 21, 2003.

State Department of Agriculture and Consumer Services issued intermediate final order (IFO) advising property owners that their citrus trees would be destroyed because they were located within 1900 feet of trees diseased with citrus canker. Property owners appealed. The District Court of Appeal, Pleus, J., held that Department had authority to issue IFO.
Affirmed without prejudice.

· Courts should defer to agency's interpretation of its enacting statutes and rules in determining how to implement them.

Hawaii

Cabatbat v. County of Hawaii, Dept. of Water Supply, 103 Hawai'i 1, 78 P.3d 756 , Hawai'i, Nov 04, 2003.

Workers' compensation claimant appealed from decision of the Labor and Industrial Relations Appeals Board which affirmed decision that claimant suffered permanent partial disability (PPD) of eight percent as a result of a work-related injury to his temporomandibular joint (TMJ). The Supreme Court, Acoba, J., held that: (1) statute stating that American Medical Association (AMA) Guides "may be used as a reference" in determining impairment permitted but did not mandate reliance on the AMA Guides to the exclusion of other appropriate guides, and (2) Board's exclusive reliance on AMA Guides to determined PPD rating was clearly erroneous.
Vacated and remanded.

· A finding of fact is "clearly erroneous" when (1) the record lacks substantial evidence to support the finding, or (2) despite substantial evidence in support of the finding, the appellate court is left with the definite and firm conviction that a mistake has been made.

· The general principles of construction which apply to statutes also apply to administrative rules.

· As in statutory construction, courts look first at an administrative rule's language.

· Because an interpretation of a statute is a question of law reviewable de novo, under the right/wrong standard, the interpretation of an administrative rule presents a question of law.

Illinois

Vuagniaux v. Department Of Professional Regulation, 2003 WL 22725557, Ill., Nov 20, 2003.

Licensed chiropractic physician sought administrative review of decision of the Department of Professional Regulation reprimanding and fining him for violating advertising provisions of the Medical Practice Act. The Circuit Court, Madison County, reversed and held that provisions of the Medical Practice Act were invalid. Department appealed. The Supreme Court, Rarick, J., held that: (1) Medical Disciplinary Board, which included member who was appointed by the Board, rather than by the Governor, was not properly constituted; (2) Board did not have implicit authority to make temporary appointments of member; (3) decision of Department of Professional Regulation would be set aside, and matter would be remanded to Department for reconsideration by a legally constituted Board; (4) unauthorized appointment of Board member did not invalidated the actions taken by the Department before member's appointment; (5) chiropractor's constitutional challenges to Act were premature; (6) complaint was sufficient to give chiropractor ample notice of nature of charges against him; and (7) Legislature had a rational basis for its structuring of Board.
Affirmed in part and reversed in part; cause remanded.

· As an administrative agency, the Medical Disciplinary Board has no general or common law authority; the only powers the Board possesses are those granted to it by the legislature, and any action it takes must be authorized by statute.

· Any power or authority claimed by an administrative agency must find its source within the provisions of the statute by which the agency was created.

· An administrative agency's authority must either arise from the express language of the statute or devolve by fair implication and intendment from the express provisions of the statute as an incident to achieving the objectives for which the agency was created.

· The removal of a member of the Medical Disciplinary Board from participation in a specific disciplinary action does not empower the remaining Board members to sidestep the statutory nomination and confirmation process and invite another doctor to join them as a substitute.

· Statutes regulating commercial speech are subject to attack on the grounds that they are unconstitutional on their face, not simply as applied, where the constitutional challenge is based on vagueness, which raises considerations of due process.

· As a matter of due process, a law is void if it is so vague that persons of common intelligence must necessarily guess at its meaning and differ as to its application.

· Due process does not mandate absolute standards or mathematical precision in the formulation of statutory enactments; although it does require that a regulation not be vague, indefinite or uncertain, the doctrine recognizes that different situations require different levels of specificity.

· Administrative complaints are not required to state the charges with the same precision, refinements, or subtleties as pleadings in a judicial proceeding.

Indiana

Andrianova v. Indiana Family And Social Services Admin., 799 N.E.2d 5, Ind.App., Nov 20, 2003.

Lawful permanent resident (LPR) appealed denial of application for full Medicaid benefits on the ground that she had not maintained continuous presence in the United States for five years before she obtained LPR status. The Superior Court, Hamilton County, Steven R. Nation, J., affirmed. Resident appealed. The Court of Appeals, Friedlander, J., held that: (1) as a matter of first impression, Attorney General's Interim Guidance Regulations for the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA) do not admit of an emergent reason exception to requirement of actual, physical presence in the United States for five years, and (2) the resident was ineligible where she left United States for medical treatment in Russia and was absent for more than ninety days during five-year period before she attained LPR status.
Affirmed.

· When reviewing the decision of an administrative agency, the Court of Appeals is bound by the same standard of review as the trial court.

· The Court of Appeals is free to resolve any legal questions that arise from an agency's decision; it is not bound by the agency's interpretation of the law because the law is the province of the judiciary.

· The Court of Appeals pays due deference to the interpretation of a statute by the administrative agency that is charged with its enforcement in light of its expertise in its given area.

· When reviewing an administrative agency's decision, the trial court may not try the facts de novo or supplant the agency's judgment with its own.

· Neither the trial court nor the Court of Appeals may reweigh the evidence before an administrative agency or reassess witness credibility; rather, reviewing courts must accept the facts as found by the agency factfinder.

Maryland


Lewis v. Dept. of Natural Resources, 377 Md. 382, 833 A.2d 563 , Md., Jul 31, 2003.

Landowner appealed from decision of the county board of zoning appeals denying his request for a zoning variance to construct a hunting camp on his property located within a Critical Area Buffer. The Circuit Court, Wicomico County, D. William Simpson, J., upheld the decision of the board, and landowner appealed. The Court of Special Appeals affirmed, and landowner filed petition for writ of certiorari. The Court of Appeals, Cathell, J., held that: (1) board's reliance on facts suggesting alternative uses and possible construction outside of the buffer in Chesapeake Bay critical area was akin to asking whether denying landowner's request for zoning variance would result in denying landowner "all economically beneficial or productive use of the land," i.e., the unconstitutional takings standard, and use of this standard by board was improper; (2) board committed legal error when it failed to make specific finding as to whether it considered landowner's land unique for the purposes of variance; and (3) board's decision denying variance was arbitrary and capricious since board utilized incorrect standards of law throughout its findings of fact and resolution of decision.
Vacated and remanded with instructions.

· Although reviewing court normally defers to an administrative agency's decision regarding the facts of a hearing, court does not defer to the agency when it has committed an error of law.

· Generally, it is the function of Court of Appeals to review the evidence in matters calling for review of administrative agency actions, and that does not change when the Chesapeake Bay Critical Area Commission is a party before the respective agency.

Massachusetts

Adams v. Liberty Mut. Ins. Co., 60 Mass.App.Ct. 55, 799 N.E.2d 130 , Mass.App.Ct., Nov 20, 2003.

Chiropractor filed civil action against workers' compensation insurer, asserting malicious prosecution, and violation of statutes protecting consumers from unfair and deceptive business practices, and from unfair or deceptive acts or practices in the business of insurance. The Superior Court Department, Middlesex County, Hiller B. Zobel, J., granted insurer's motion to dismiss complaint, finding that the Workers' Compensation Act was chiropractor's exclusive remedy and that he had failed to exhaust his administrative remedies. On appeal, the Appeals Court, Laurence, J., held that the chiropractor's claims (1) were not subject to the exclusive remedy provision of the Workers' Compensation Act, and (2) did not have to be prosecuted to exhaustion at the Department of Industrial Accidents (DIA), but were properly before the trial court.
So ordered.

· "Doctrine of exhaustion" governs the timing of judicial review of administrative action, which comes into play only for the determination of questions which the Legislature has left in the first instance to the relevant agency, and operates only in the absence of a statutory directive to the contrary.

Nebraska

Martin v. Nebraska Dept. of Correctional Services, 267 Neb. 33, 671 N.W.2d 613, Neb., Nov 21, 2003.

Inmate brought § 1983 action against Department of Correctional Services (DCS), its director, and various wardens and former wardens, alleging violations of his constitutional rights by failing to perform their duty to personally review disciplinary actions, and seeking declaratory and injunctive relief restoring his forfeited good time. The District Court, Johnson County, Daniel Bryan, Jr., J., dismissed § 1983 claims, but ordered restoration of good time credit. State appealed and inmate cross-appealed. On its own motion to remove case from the docket of the Court of Appeals, the Supreme Court, Gerrard, J., held that: (1) defendants were not entitled to sovereign immunity on inmate's claim that they exceeded their statutory authority in forfeiting his good time credits; (2) res judicata was not available as an affirmative defense to inmate's petition; and (3) DCS director and the chief executive officers of prison acted within their authority in delegating to subordinate officials the duty to approve the forfeiture of good time.
Reversed and remanded with directions.

· The authority to delegate discretionary and quasi-judicial powers to administrative agency subordinates is implied where the powers bestowed upon an agency head are impossible of personal execution.

New York

Brodsky v. New York State Dept. of Environmental Conservation, 766 N.Y.S.2d 277, 2003 N.Y. Slip Op. 23811 , N.Y.Sup., Jan 27, 2003.

Recreational users of river initiated article 78 proceeding in nature of mandamus to compel determination of application for State Pollution Discharge Elimination System (SPDES) permit, to compel public hearings on such permit application, and to compel review of underlying SPDES permit. On motions to dismiss, the Supreme Court, Albany County, Special Term, Thomas W. Keegan, J., held that: (1) hearing requirement was satisfied; (2) determination whether to hold hearing on application was discretionary and not proper subject of mandamus; (3) requirement of continuous review of SPDES permit was satisfied; (4) complaint stated claim for mandamus relief to compel tentative determination; and (5) petitioners had standing.
Motions granted in part.

· Motion to dismiss article 78 proceeding for failure to state cause of action should be denied if facts stated are sufficient to support any cognizable legal theory; court in reviewing complaint is not limited to stated legal theory.

Oregon

Crainic v. Multnomah County Adult Care Home Program, 190 Or.App. 134, 78 P.3d 979 , Or.App., Oct 22, 2003.

Licensed operator of adult care facility sought review of hearing officer's decision upholding county adult care home program's determination that operator violated administrative rules by permitting a caregiver who lacked requisite training to be left alone with a facility resident. The Circuit Court, Multnomah County, Douglas G. Beckman, J., reversed. The program appealed. The Court of Appeals, Deits, C.J., held that: (1) notice of appeal was sufficient to apprise the operator that appeal was from appealable judgments; (2) the Court of Appeals had jurisdiction to review judgments; and (3) substantial evidence supported hearing officer's findings that operator violated administrative rules.
Reversed and remanded with instructions.

· The Court of Appeals reviews the circuit court's action in a writ of review proceeding by applying the same standards that the circuit court applies to the action of the tribunal or officer.

· Reasonably drawn inferences may constitute substantial evidence to support an administrative finding, in a writ of review proceeding.

· Judicial review of an inference made by administrative hearing officer is in two stages: (1) whether the basic fact or facts are supported by substantial evidence, and (2) whether there is a basis in reason connecting the inference to the facts from which it is derived.

Pennsylvania

Erie Homes for Children and Adults, Inc. v. Dept. of Public Welfare, 833 A.2d 1201 , Pa.Cmwlth., Oct 17, 2003.

Department of Public Welfare (Department) revoked provider of residential mental retardation services' regular certificate of compliance and issued a six-month provisional certificate of compliance after it found that provider was grossly negligent in the circumstances surrounding the death of a resident. Provider appealed to Bureau of Hearings and Appeals, No. 29-99-001, which determined that appeal was rendered moot by Department's subsequent issuance of regular one-year certificate. Provider sought judicial review. The Commonwealth Court, No. 1975 C.D. 2002, Jiuliante, Senior Judge, held that Department's issuance of regular one-year certificate of compliance did not render moot provider's appeal because provider had significant stake in outcome of appeal to extent it desired final resolution of gross negligence finding, and Department had authority to reverse its initial gross negligence determination.
Order dismissing appeal as moot reversed, and cause remanded.

· An appeal will be dismissed as moot unless an actual case or controversy exists at all stages of the judicial or administrative process.

· An issue can become moot during the pendency of an appeal from adjudication by administrative agency due to an intervening change in the facts of the case or due to a change in the applicable law; appropriate inquiry in determining mootness is whether the litigant has been deprived of the necessary stake in the outcome or whether the agency will be able to grant effective relief.

· An appeal may become moot when an event occurs that deprives the adjudicating body of its ability to grant meaningful or effective relief.

Texas

Phillips Petroleum Co. v. Texas Com'n on Environmental Quality, 2003 WL 22721672 , Tex.App.-Austin, Nov 20, 2003.

Boiler owner appealed state Commission on Environmental Quality decision that controller of cogeneration facility operated within boiler owner's refinery was entitled to nitrogen oxide emissions allowances. The 126th Judicial District Court, Travis County, Paul R. Davis, Jr., J., affirmed the Commission's decision. Boiler owner appealed. The Court of Appeals, Jan P. Patterson, J., held that Commission could consider air permit application when it determined which entity was entitled to allowances.
Affirmed.

· The Court of Appeals construes the text of an administrative rule under the same principles as if it were a statute.

· The Court of Appeals bears in mind that an administrative agency has the power to interpret its own rules, and its interpretation is entitled to great weight and deference.

· The agency's construction of its own rule is controlling unless it is plainly erroneous or inconsistent.

· When the construction of an administrative regulation rather than a statute is in issue, deference is even more clearly in order, particularly when the rule involves complex subject matter.

· The legislature intends an agency created to centralize expertise in a certain regulatory area be given a large degree of latitude in the methods it uses to accomplish its regulatory function.

· Because an agency interpretation of a rule represents the view of the regulatory body that drafted and administers the rule, the agency interpretation, if reasonable, becomes a part of the rule itself.

Washington

Department of Labor and Industries of State of Wash. v. Gongyin, 79 P.3d 488 , Wash.App. Div. 3, Nov 20, 2003.

Department of Labor and Industries sought judicial review of decision by Board of Industrial Insurance Appeals, which had overturned department's rejection of a therapist's claim for payment for counseling services provided to the sister of a homicide victim, for suicidal behavior based on repressed memory four years after her brother was murdered. The Superior Court, Spokane County, Robert Austin, J., reversed, and therapist appealed. The Court of Appeals, Sweeney, J., held that: sister's problems were neither immediate nor near-term consequences of her brother's murder four years earlier, and treatment was not compensable under the Crime Victims Compensation Act.
Affirmed.

· Following judicial review by the superior court from an administrative agency's decision in an adjudicative proceeding, the Court of Appeals reviews the agency decision rather than the decision of the superior court, applying the Washington State Administrative Procedure Act standards of judicial review directly to the record before the agency.

· In reviewing an administrative agency's decision, the Court of Appeals reviews issues of law under the error of law standard, giving substantial weight to the agency's view of the law.

· In reviewing issues of law following an administrative agency's decision, the Court of Appeals may substitute its own judgment for that of the agency.

Wisconsin

Brown v. Labor and Industry Review Com'n, 671 N.W.2d 279, 2003 WI 142, Wis., Nov 18, 2003.

Workers' compensation claimant sought review of decision of Labor and Industry Review Commission (LIRC) holding that carrier had not acted in bad faith in suspending claimant's temporary total disability benefits prior to termination of healing period. The Circuit Court, Racine County, Emmanuel J. Vuvunas, J., affirmed. Claimant appealed. The Court of Appeals, 260 Wis.2d 788, 659 N.W.2d 918, reversed and remanded. Carrier sought review. The Supreme Court, Shirley S. Abrahamson, C.J., held that: (1) LIRC's conclusion of law concerning whether carrier acted in bad faith was entitled to great weight deference; abrogating Kimberly-Clark v. LIRC, 138 Wis.2d 58, 405 N.W.2d 684, and N. Am. Mech. v. LIRC, 157 Wis.2d 801, 460 N.W.2d 835, and (2) LIRC's conclusion of law that carrier did not act in bad faith was reasonable.

Decision of Court of Appeals reversed.

· In recognition of expertise and experience of agency, court will in certain circumstances defer to agency's interpretation and application of statute.
· Whether court independently interprets statute or independently applies the law to facts or defers in some way to agency's conclusions of law depends on particular agency action being reviewed.
· Appropriate level of scrutiny court should use in reviewing agency's decision on questions of law depends on comparative institutional capabilities and qualifications of court and agency to make legal determination on particular issue.
· No deference is due agency's conclusion of law when issue before agency is one of first impression or when agency's position on issue provides no real guidance.
· When no deference is given to administrative agency's conclusion of law, court engages in its own independent determination of questions of law presented, benefiting from analyses of agency and courts that have reviewed agency action.
· Due weight deference to agency's conclusion of law is appropriate when agency has some experience in area but has not developed expertise that necessarily places it in better position than court to interpret and apply statute.
· Great weight deference to agency's conclusion of law is appropriate when: (1) agency is charged with administration of particular statute at issue, (2) its interpretation is one of long standing, (3) it employed its expertise or specialized knowledge in arriving at its interpretation, and (4) its interpretation will provide uniformity and consistency in application of statute.
· When legal question calls for value and policy judgments that require expertise and experience of agency, agency's decision, although not controlling, is given great weight deference.
· When agency's conclusions of law are entitled to great weight deference, court will refrain from substituting its view of the law for that of agency charged with administration of the law and will sustain agency's conclusions of law if they are reasonable.
· Court applying great weight deference should sustain agency's conclusion of law even if alternative view of the law is just as reasonable or even more reasonable. Agency's conclusion of law is unreasonable and may be reversed by reviewing court applying great weight deference if it directly contravenes words of statute or the federal or state constitution, if it is clearly contrary to legislative intent, history, or purpose of statute, or if it is without rational basis.
Wyoming

Tollefson v. Wyoming State Retirement Bd., 79 P.3d 518, 2003 WY 150 , Wyo., Nov 20, 2003.

Teacher appealed decision of the State Retirement Board, which upheld determination of the State Retirement System that teacher's Performance Salary Awards were bonuses, rather than salary, and not includible in retirement benefit calculation. The District Court, Laramie County, Edward L. Grant, J., certified appeal. The Supreme Court, Golden, J., held that performance salary awards constituted salary and were includible in calculation of teacher's retirement benefits.
Reversed and remanded, with instructions.

· Supreme Court reviews an agency's conclusions of law de novo and affirms an agency's conclusions if the agency properly applied the correct rule of law to its findings of fact; if, however, agency applied incorrect rule of law to its findings or if it improperly applied correct rule of law to its findings, court corrects agency's errors.

· When the determination before Supreme Court is a mixed question of fact and law, court defers to an agency's findings of basic fact but correct misapplication of the law to those facts.
