Alabama

Ex parte State Health Planning and Development Agency, 855 So.2d 1098, Ala., Nov 22, 2002.

Vendor of mobile lithotripsy services sought review of State Health Planning and Development Agency's (SHPDA) denial of application for certificate of need (CON) to lease mobile lithotripsy equipment to hospitals. The Circuit Court, Montgomery County, Nos. CV-99-3308 and CV-00-2222, Eugene W. Reese, J., vacated. SHPDA and provider of mobile lithotripsy services appealed. The Court of Civil Appeals, 855 So.2d 1085, affirmed. SHPDA and provider petitioned for writs of certiorari. The Supreme Court, Houston, J., held that: (1) vendors were not required to obtain a CON pursuant to statute governing review of new institutional health services, and (2) SHPDA's interpretation of statute was not entitled to deference.

Affirmed.

· Courts should give great weight to any reasonable construction of a regulatory statute adopted by the agency charged with the enforcement of that statute.
· The traditional deference given an administrative agency's interpretation of a statute appropriately exists when the agency is actually charged with the enforcement of the statute and when the interpretation does not exceed the agency's statutory authority.

· An administrative agency may not expand its own jurisdiction by its interpretation of a statute or by any other means, thus courts deciding whether to give deference to an agency's interpretation of a statute must first determine whether the agency's interpretation is operative within the agency's particular sphere of statutory authority.
Alaska


Alyeska Pipeline Service Co. v. DeShong, 77 P.3d 1227 , Alaska, Oct 03, 2003.

Laid off workers' compensation claimant filed a claim for temporary total disability benefits from the date she was laid off. The Workers' Compensation Board awarded claimant temporary total disability benefits, with the condition that claimant repay the unemployment compensation benefits that she received. Employer appealed. The Superior Court, Third Judicial District, Anchorage, Fred Torrisi, J., affirmed. Employer appealed. The Supreme Court, Carpeneti, J., held that: (1) clear and convincing evidence established that workers' compensation claimant was not medically stable before she had surgery on her elbow, and (2) unemployment compensation benefits laid off workers' compensation claimant received did not prevent claimant from being awarded temporary total disability benefits.
Affirmed.

· When the superior court acts as an intermediate court of appeal in an administrative matter, the Supreme Court independently reviews and directly scrutinizes the merits of the administrative board's decision.

· Factual findings made by an administrative board are reviewed under the substantial evidence standard

· Factual findings in an administrative proceeding will be upheld on appeal under substantial evidence test so long as there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

· In questions of law involving the administrative agency's expertise, a rational basis standard will be applied and the Supreme Court will defer to the agency's determination so long as it is reasonable; the rational basis standard is applied where the agency's expertise is involved or where the agency has made a fundamental policy decision.

· The Supreme Court will substitute its own judgment for questions of law that do not involve administrative agency expertise; in such cases the court adopts the rule of law that is most persuasive in light of precedent, reason, and policy.

· Where the question presented on appeal does not involve administrative agency expertise, the substitution of judgment standard is used; this standard is appropriate where the knowledge and experience of the agency is of little guidance to the court or where the case concerns statutory interpretation or other analysis of legal relationships about which courts have specialized knowledge.
California

Burlington Northern and Sante Fe Ry. Co. v. Public Utilities Com'n, 112 Cal.App.4th 881, 5 Cal.Rptr.3d 503, 3 Cal. Daily Op. Serv. 9224, 2003 Daily Journal D.A.R. 11,584 , Cal.App. 3 Dist., Oct 21, 2003.

Background: On report by union, the California Public Utilities Commission (PUC), No. I9906005, entered decision that two railroad companies were violating statute requiring service as a brakeman before an employee became a conductor. Companies petitioned for writ of review. 

Holdings: The Court of Appeal, Nicholson, J., held that:

(1) PUC's choosing between inconsistent statutes did not violate separation of powers doctrine, and

(2) PUC's enforcement of statute violated Anti-Featherbedding Law.

Annulled and remanded.

· State constitutional provision prohibiting administrative agencies from refusing to enforce a statute on the ground it is unconstitutional does not prohibit an agency from refusing to enforce a statute on the ground that it is inconsistent with another statute; provision only restricts agency's use of the Constitution and federal law as justification for refusing to enforce a statute.
· Decision by California Public Utility Commission (PUC) to choose between two inconsistent statutes, both of which agency is required to enforce, does not violate separation of powers doctrine; decision does not impair inherent function of judicial branch, and the decisions of the PUC in choosing between inconsistent statutes are reviewable in the Supreme Court and Court of Appeal.
County of Los Angeles v. Southern California Edison Co., 112 Cal.App.4th 1108, 5 Cal.Rptr.3d 575, 3 Cal. Daily Op. Serv. 9300, 2003 Daily Journal D.A.R. 11,716 , Cal.App. 2 Dist., Oct 23, 2003.

Background: County sued buyer and seller of two electric power generating plants, alleging underpayment of documentary transfer taxes. The Superior Court of Los Angeles County, No. BC238277, James C. Chalfant, J., conducted nonjury trial, determined value of real property conveyed, and awarded county damages. County appealed.

Holdings: The Court of Appeal, Croskey, J., held that:

(1) county could not argue first time on appeal that value of real property was not at issue;

(2) decision of Public Utilities Commission (PUC) did not establish value of plants;

(3) county could not argue for first time on appeal that damages awarded were inadequate;

(4) proper method was used in valuing plants; and

(5) county was not entitled to prejudgment interest or penalty assessment.

Affirmed.

· A final decision by an administrative agency may be given collateral estoppel effect in a subsequent judicial action if the agency acted in a judicial capacity and resolved disputed factual issues that the parties had an adequate opportunity to litigate, but only if the present issue is identical to an issue decided in a prior proceeding.
· The "identical issue" requirement for the application of collateral estoppel to an administrative decision in a judicial proceeding addresses whether identical factual allegations are at stake in the two proceedings, not whether the ultimate issues or dispositions are the same.
Sahlolbei v. Providence Healthcare, Inc., 112 Cal.App.4th 1137, 5 Cal.Rptr.3d 598, 3 Cal. Daily Op. Serv. 9348, 2003 Daily Journal D.A.R. 11,741 , Cal.App. 4 Dist., Oct 24, 2003.

Background: Physician filed action against hospital following termination of his staff privileges, and moved for a preliminary injunction. The Superior Court of Riverside County, No. BLC002160, Charles Everett Stafford, Jr., J., denied the motion. Physician appealed. 

Holdings: The Court of Appeal, Richli, J., held that:

(1) hospital was required to provide physician with hearing prior to, not after, terminating his staff membership, and

(2) physician was entitled to injunction reinstating his membership pending such hearing.

Reversed with directions.

· The exhaustion of remedies doctrine is not a matter of judicial discretion, but is a fundamental rule of procedure, under which relief must be sought from the administrative body and this remedy exhausted before the courts will act.

· Once appointed to hospital medical staff, physician may not be denied reappointment absent hearing and other procedural prerequisites consistent with minimal due process protections.

· The full rights of medical staff membership vest upon appointment, subject to divestment upon periodic review only after a showing of adequate cause for such divestment in a proceeding consistent with minimal due process, which requires, at least, that a physician be afforded, among other rights, a hearing before the deciding board, a written statement of the charges against him, and the right to call his own witnesses.
Delaware


Scheers v. Independent Newspapers, 832 A.2d 1244 , Del.Supr., Sep 16, 2003.

Workers' compensation claimant appealed from a decision of the Industrial Accident Board which granted the employer's petition to terminate total disability benefits, granted the claimant partial disability benefits, granted claimant's petition for additional compensation for outstanding medical bills, and awarded medical witness fees and attorney's fees. The Superior Court, Kent County, affirmed in part and remanded in part. Claimant appealed. The Supreme Court, Jacobs, J., held that: (1) evidence was sufficient to support finding that claimant was not totally disabled, and (2) remand was required in order for the Industrial Accident Board to make the predicate findings necessary to enable both the Superior Court and the Supreme Court to determine the legal correctness of the attorney's fee award.
Affirmed and remanded.

· Substantial evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
Florida


Jenkins v. State, 855 So.2d 1219, 28 Fla. L. Weekly D2348 , Fla.App. 1 Dist., Oct 13, 2003.

Defendants accused of driving under the influence (DUI) consolidated their motions to suppress their breath test results, and after motions were denied were convicted of or pleaded no contest to DUI. One defendant filed a petition for a writ of certiorari seeking review of circuit court's appellate opinion affirming his conviction, and in other prosecution the Circuit Court for Santa Rosa County, R.V. Swanson, J., certified questions. The District Court of Appeal, Wolf, C.J., held that: (1) Certificate of Accuracy (COA) form issued by Florida Department of Law Enforcement (FDLE) was a rule that had to be promulgated in accordance with the Administrative Procedures Act (APA); (2) selection of contractor to supply alcohol reference solution (ARS) was not a rule that had to be promulgated in accordance with the APA; and (3) failure of the FDLE to comply with the APA did not render alcohol breath tests to be inadmissible in DUI prosecutions.
Affirmed.

· An agency statement or policy is a "rule" that must be promulgated in accordance with the Administrative Procedures Act if its effect requires compliance, creates certain rights while adversely affecting others, or otherwise has the direct and consistent effect of law.
Idaho


White v. Bannock County Commissioners, 2003 WL 22661557 , Idaho, Nov 12, 2003.

Landowner filed administrative appeal from decision of the county planning and development council granting a conditional use permit (CUP) for a asphalt plant and rock crushing operation on adjacent property. Following initial dismissal of landowner's appeal, the Sixth Judicial District Court, Bannock County, Monte B. Carlson, J., granted partial summary judgment to landowner on his motion to reconsider, voiding the CUP, and remanding matter back to the council. County commissioners appealed, and landowner cross-appealed. The Supreme Court, Burdick, J., held that: (1) the landowner failed to exhaust administrative remedies, and (2) recognized exceptions to the exhaustion doctrine did not apply to allow district court to review landowner's complaint.
Reversed and remanded.

· The "doctrine of exhaustion" requires that where an administrative remedy is provided by statute, relief must first be sought by exhausting such remedies before the courts will act; no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.

· The "doctrine of exhaustion" requires that where an administrative remedy is provided by statute, relief must first be sought by exhausting such remedies before the courts will act; no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.

· Under doctrine of exhaustion, if a claimant fails to exhaust administrative remedies, dismissal of the claim is warranted.

· Upon re-examination by the district court, the focal point for judicial review of administrative decision should be the administrative record already in existence, not some new record made initially in the reviewing court.
Illinois

Montalbano v. Illinois Dept. of Children and Family Services, 343 Ill.App.3d 471, 797 N.E.2d 1078, 278 Ill.Dec. 160 , Ill.App. 4 Dist., Sep 25, 2003.

Police dispatcher brought action seeking administrative review of decision of the Department of Children and Family Services (DCFS) denying his request for expungement from state central register a report of indicated finding of sexual penetration, molestation, and substantial risk of harm by plaintiff of an 11- year-old girl, and requesting declaratory judgment that the DCFS had deprived plaintiff of due process by delaying proceedings. The Circuit Court, McLean County, Elizabeth A. Robb, J., upheld final administrative decision of DCFS. Plaintiff appealed. The Appellate Court, Cook, J., held that: (1) delays between plaintiff's request for administrative appeal and final decision of DCFS deprived plaintiff of due process; (2) sufficient evidence supported decision of ALJ finding witnesses to have testified credibly, and determining that DCFS had met its burden to prove accuracy and consistency of report indicating plaintiff; and (3) plaintiff was not entitled to expungement on ground that "mandated reporter" did not testify at his hearing.
Reversed.

· Delays between police dispatcher's request for administrative appeal and final decision of the Department of Children and Family Services (DCFS), denying plaintiff's request for expungement from state central register of suspected child abusers, deprived plaintiff of due process; DCFS failed to comply with either 90-day time limit for rendering decision after request for hearing or 45-day limit on issuing decision after hearing has been held, since there were intervals of 215 days from plaintiff's request until final decision of the DCFS and of 86 days from hearing until decision.

· Generally, a court conducting an administrative review will not consider an issue or defense not raised at the administrative level.

· Any procedural due process analysis must begin with a determination that life, liberty, or property is at issue; otherwise no process is due.

· In reviewing an administrative agency's decision, a reviewing court's role is limited to determining whether the findings and decision of the agency are against the manifest weight of the evidence; an administrative agency decision will be found to be against the manifest weight of the evidence only if the opposite conclusion is clearly evident.

· An appellate court reviews de novo an administrative agency's interpretation of its own rules, but the agency's interpretation enjoys a presumption of validity.
Indiana

In re Adoption of T.J.F., 798 N.E.2d 867 , Ind.App., Nov 13, 2003.

Adoptive parents appealed an order of the Superior Court, Allen County, William L. Briggs, J., approving motion of guardian ad litem (GAL) for adopted child's biological sister and Office of Family and Children (OFC) to permit biological sibling visitation between child and her sister. The Court of Appeals, Riley, J., held that trial court lacked authority under statute governing post-adoption sibling contact to order visitation between adopted child and her biological sister.
Reversed and remanded with instructions.

· A court or an administrative agency does not find something to be a fact by merely reciting that a witness testified to X, Y, or Z; rather, the trier of fact must find that what the witness testified to is the fact, and the trier of fact must adopt the testimony of the witness before the "finding" may be considered a finding of fact.

Kansas


Associated Press v. Sebelius, 78 P.3d 486 , Kan.App., Oct 31, 2003.

Various newspapers and press associations brought action against incoming governor and the Governor-Elect Transition Office (GETO), claiming defendants violated the Kansas Open Meetings Act (KOMA) and seeking temporary restraining order, temporary injunction, and declaratory judgment. The Shawnee District Court, Eric S. Rosen, J., denied all relief. The press appealed, and defendants cross-appealed the district court's refusal to dismiss GETO as a party. The Court of Appeals held that: (1) Court of Appeals would consider issue of KOMA's application to GETO and BEST, even though issue was moot; (2) governor's argument that application of KOMA to GETO and BEST would be unconstitutional was not properly raised in district court; (3) evidence was sufficient to establish that BEST received or expended or was supported in whole or in part by public funds; (4) GETO was not agency of state for purposes of KOMA; (5) even if GETO were agency of state for purposes of KOMA, BEST was not subordinate group of GETO; and (6) KOMA amendment indicated that KOMA did not apply to task force or advisory committee created by incoming governor.
Affirmed.

· Neither the public nor the press has a common-law right to attend meetings of governmental bodies; rather, such a right is created by statute and is governed by the language employed therein.

· The Kansas Open Meetings Act (KOMA) was enacted for the public benefit; therefore, it is construed broadly in favor of the public to give effect to its purpose.

· Any state agency, no matter how broadly defined, has two characteristics: first, the agency must be expressly created by statute, and second, the agency must be granted some express authority to act.


Louisiana

Piper v. Shakti, Inc., 856 So.2d 144, 2002-1010 (La.App. 3 Cir. 10/1/03) , La.App. 3 Cir., Oct 01, 2003.

Workers' compensation claimant appealed from the dismissal of his claim against his employer by the Office of Workers' Compensation, District 2, Rapides Parish, James L. Braddock, J., for failure to prosecute. The Court of Appeal, Doucet, C.J., held that record was insufficient to support dismissal of claim.
Reversed and remanded.

· With regard to administrative agencies, the more specific laws which govern the agency govern over the more general laws of Louisiana's Administrative Procedures Act (APA) or of the Code of Civil Procedure.

Mississippi


Davis v. Mississippi State Dept. of Health, 856 So.2d 485 , Miss.App., Apr 08, 2003.

After state health department employee was terminated, he appealed. The Employee Appeals Board (EAB) reversed and reinstated employee. Employer applied for certiorari. After granting certiorari the Circuit Court, Hinds County, W. Swan Yerger, J., reversed. Employee appealed. The Court of Appeals, Chandler, J., held that: (1) substantial evidence supported the EAB decision reversing employee's termination and reinstating employee, and (2) employee was not denied due process when he was not allowed to make arguments, put on witnesses, and cross-examine witness at the EAB pre-termination hearing.
Reversed and rendered.

· An administrative agency's decision is arbitrary when it is not done according to reason and judgment, but depending on the will alone.

· Witness credibility is largely a matter for the hearing officer.

· State health department employee was not denied due process when he was not allowed to make arguments, put on witnesses, and cross-examine witness at his pre-termination hearing; employee had a right to a de novo full hearing before the EAB.

Missouri

State ex rel. GS Technologies Operating Co., Inc. v. Public Service Com'n of State of Mo., 116 S.W.3d 680 , Mo.App. W.D., Sep 16, 2003.

Industrial customer that had a special contract with electric utility filed petition with Public Service Commission asking Commission to investigate justness and reasonableness of prices utility charged customer following explosion that destroyed one of utility's generating units. The Commission found utility's charges were just and reasonable, and customer petitioned for a writ of review. The Cole County Circuit Court, Byron L. Kinder, J., affirmed, and customer appealed. The Court of Appeals, Patricia Breckenridge, J., held that: (1) Commission's decision to accord opinion testimony of customer's expert little weight was not based on a proper exercise of its discretion, but instead was based on an erroneous interpretation of the law; (2) Commission acted arbitrarily and capriciously by failing to consider evidence offered by customer's expert that utility should have placed a hold on gas valves after flooding caused unit's burner management system to malfunction; (3) customer had burden of proof to demonstrate utility's imprudence regarding the explosion; and (4) Commission had no power to determine whether utility was required to consider monies it received from its insurers for replacement power in calculating rate customer was to be charged under its contract with utility.
Affirmed in part, reversed in part, and remanded.

· Statements in violation of evidentiary rules do not qualify as competent and substantial evidence in administrative proceedings, if proper objection is made and preserved.

· All probative evidence received without objection in a contested case must be considered in administrative hearings.

· Hearsay evidence admitted without objection may be utilized as substantial and competent evidence to support an administrative agency's finding.

· When any admissibility issue at an administrative proceeding is waived by failure to object, the issue cannot be raised subsequently by arguing the lack of sufficiency of the evidence to support a decision.

· While hearsay evidence received without objection may be used to support an agency's decision, the agency does not have to accept it as persuasive evidence; evaluation of expert testimony is left to the agency which may adopt or reject any or all of any witness's testimony.

· While Court of Appeals is not permitted to substitute its discretion for discretion legally vested in an administrative agency, Court does determine whether the agency exercised its discretion lawfully.

· When an agency's order indicates that the agency completely failed to consider an important aspect or factor of the issue before it, Court of Appeals may find that the agency acted arbitrarily and capriciously.

Nichols v. Director of Revenue, 116 S.W.3d 583 , Mo.App. W.D., Jun 30, 2003.

Motorist whose license was administratively suspended after she was found to have excessive blood alcohol content (BAC) filed petition that sought review, in count one, under statute generally applicable to judicial review of driver's license suspensions or revocations and also sought, in count two, a trial de novo pursuant to Suspension and Revocation Administrative Procedure Act. The Circuit Court, Clay County, Rex Gabbert, J., dismissed count one. Motorist appealed. The Court of Appeals, Harold L. Lowenstein, J., held that absent a procedural defect, trial de novo was sole means of judicial review of license suspension arising from excessive BAC.
Judgment affirmed.

· Before a party to administrative proceeding can seek the jurisdiction of the court, the party must exhaust administrative remedies.

New Mexico

City of Albuquerque v. New Mexico Public Regulation Com'n, 79 P.3d 297, 2003-NMSC-028 , N.M., Sep 30, 2003.

Cities and counties sought judicial review of the approval of a tariff by the New Mexico Public Regulation Commission (PRC) that allowed Public Service Company of New Mexico (PNM) to recover costs incurred in complying with any local ordinance to place utility systems underground, including placing new systems underground or converting existing overhead systems to underground systems. The Supreme Court, Serna, J., held that: (1) tariff violated common law of relocation; (2) tariff exceeded rulemaking authority of PRC; (3) tariff was not discriminatory; and (4) tariff did not violate procurement code.
Vacated and remanded.

· An act of an administrative agency which is authorized by the legislature has the force and effect of law.

· The separation-of-powers doctrine directs administrative agencies to their duty of implementing legislation.

· The legislature grants agencies the discretion of promulgating rules and regulations which have the force of law.

· Whereas, with judicially-enforced statutory schemes, the common law fills in gaps not addressed by a statute, it is presumed, in the context of administrative matters that the legislature has delegated to an agency, that the legislature intended for the agency to interpret legislative language, in a reasonable manner consistent with legislative intent, in order to develop the necessary policy to respond to unaddressed or unforeseen issues.

· An agency to which the legislative branch has delegated policymaking responsibilities may, within the limits of that delegation, properly rely upon the incumbent administration's views of wise policy to inform its judgments.

· While agencies are not directly accountable to the people, the chief executive is, and it is entirely appropriate for this political branch of the government to make such policy choices, resolving the competing interests which the legislative branch itself either inadvertently did not resolve, or intentionally left to be resolved by the agency charged with the administration of the statute in light of everyday realities.

· Where an agency has the authority to act, its rules and regulations have the binding effect of statutes and may accordingly alter the common law.

Oregon

Adamson v. WorldCom Communications, Inc., 190 Or.App. 215, 78 P.3d 577, Or.App., Oct 22, 2003.

Customer brought unfair trade practices action against local and long-distance telephone companies based on billing and termination of services practices. The Circuit Court, Clackamas County, Raymond R. Bagley, Jr., J., granted the telephone companies' motions to dismiss for failure to state a claim. Customer appealed. The Court of Appeals, Landau, P.J., held that: (1) filed-rate doctrine did not bar customer's complaint against local company; (2) customer's allegation that local company had willfully engaged in unlawful trade practices was sufficient to survive a motion to dismiss; (3) doctrine of primary jurisdiction did not require dismissal of customer's complaint against local company; (4) elements of willful misconduct and ascertainable loss in customer's complaint against local company were satisfied; (5) customer's cause of action was not barred by statute of limitations; and (6) customer failed to state a claim for unfair trade practices against long-distance telephone company.
Affirmed in part, reversed and remanded in part.

· Primary jurisdiction is a doctrine by which courts determine whether and when to defer exercising jurisdiction to permit an administrative agency to first decide a question presented.

· The doctrine of primary jurisdiction does not involve the question whether the court has jurisdiction; rather, it addresses whether it is preferable, in light of concerns for the efficient administration of justice, for the court to exercise its jurisdiction or to permit the agency charged with the administration of the laws initially to consider the dispute.

· Statutory primary jurisdiction exists when a statute specifically requires courts to apply the primary jurisdiction doctrine to a class of disputes.

· Judicially created primary jurisdiction exists when, in the absence of a statute, a court determines that the administrative agency initially should decide a given matter.


Miles v. City of Florence, 190 Or.App. 500, 79 P.3d 382 , Or.App., Nov 13, 2003.

Company that operated grocery store sought and obtained conditional use permit to build gas station on grocery store property. Objectors appealed to city council, which adopted planning commission findings. Objectors appealed permit approval to Land Use Board of Appeals. The Board remanded the case to the city for interpretation of its minimum frontage ordinance. Applicant petitioned for review. The Court of Appeals, Linder, J., held that failure of objectors to raise minimum frontage issue before city council barred them from raising it before LUBA.
Reversed and remanded.

· Under exhaustion of remedies principles, not only must an avenue of review be pursued, but also the particular claims that form the basis for a challenge must be presented to the administrative or local government body whose review must be exhausted; if a party fails to do so by timely and adequately addressing the merits before the local government or agency, that party loses his or her right to judicial review on the merits.

· A failure to exhaust a remedy by presenting the agency or local government with the substance of a claim waives the issue for further review.

Pennsylvania

Fetter v. Jersey Shore Area School Dist., 833 A.2d 332, 182 Ed. Law Rep. 306, 9 Wage & Hour Cas.2d (BNA) 181 , Pa.Cmwlth., Oct 07, 2003.

Elementary school principal filed complaint, seeking judicial review of school district's denial of request to conduct hearing to determine whether principal had abandoned her employment. The Court of Common Pleas, Lycoming County, No. 02-00, 730, Kieser, J., remanded to school district for purpose of conducting a hearing. School district filed interlocutory appeal. The Commonwealth Court, No. 2600 C.D. 2002, Cohn, J., held that: (1) interlocutory order was appealable, and (2) letter from counsel for school district to principal's counsel was not an "adjudication" for purposes of Local Agency Law, and thus principal was entitled to hearing before school district on issue of whether principal actually abandoned position.
Affirmed.

· On review of local agency determination, Commonwealth Court is limited to determining whether constitutional rights were violated, whether error of law or violation of agency procedure was committed, or whether necessary findings of fact are supported by substantial evidence.

Hoke ex rel. Reidenbach v. Elizabethtown Area School Dist., 833 A.2d 304, 182 Ed. Law Rep. 295 , Pa.Cmwlth., Oct 03, 2003.

Prospective student brought action to enjoin school district from conducting expulsion hearing, in light of student's withdrawal from private school in face of expulsion, and judicial determination that school district lacked authority to conduct such hearing. The Court of Common Pleas, Lancaster County, No. CI-02-04610, Stengel, J., granted student's motion for summary judgment, and permanently enjoined school district from preventing student's enrollment at high school. School district appealed. The Commonwealth Court, No. 252 C.D. 2003, Friedman, J., held that: (1) exhaustion of administrative remedies doctrine did not apply to preclude judicial review of claim that school district lacked authority to conduct expulsion hearing; (2) statutes governing expulsion of enrolled students and providing for alternative placement for transfer students did not authorize school district to conduct expulsion hearing for student who withdrew from private school in face of expulsion; (3) statute authorizing school principal or teacher to suspend enrolled students did not extend to students that were not enrolled.
Affirmed.

· The doctrine of exhaustion of administrative remedies is intended to prevent the premature interruption of the administrative process, which would restrict the agency's opportunity to develop an adequate factual record, limit the agency in the exercise of its expertise and impede the development of a cohesive body of law in that area.
· Under the doctrine of exhaustion of administrative remedies, it is appropriate to defer judicial review when the question presented is within the agency's specialization and when the administrative remedy is as likely as the judicial remedy to provide the desired result.
· The exhaustion of administrative remedies doctrine is not so inflexible as to bar legal or equitable jurisdiction where the remedy afforded through the administrative process is inadequate.
Narcotics Agents Regional Committee v. Pennsylvania Labor Relations Bd., 833 A.2d 314 , Pa.Cmwlth., Oct 06, 2003.

Union for narcotics agents petitioned for judicial review of a decision by the Pennsylvania Labor Relations Board, No. PF-R-02-23-E, denying certification of union. The Commonwealth Court, No. 307 C.D. 2003, Kelley, Senior Judge, held that agents were not entitled to bargain collectively as police officers.
Affirmed.

· The Commonwealth Court's scope of review of an order by the Pennsylvania Labor Relations Board is limited to determining whether there was a violation of constitutional rights, an error of law, or whether the necessary findings of fact are supported by substantial evidence.

Network for Quality M.R. Services in Pennsylvania v. Com., Dept. of Public Works, 833 A.2d 271 , Pa.Cmwlth., Jul 18, 2003.

Health care providers that provided care and services to persons with mental retardation filed petition seeking to require Department of Public Welfare (DPW) to increase reimbursements to providers. The Commonwealth Court, No. 92 M.D. 2002, Leadbetter, J., held that providers were required to exhaust their administrative remedies.
Petition for review dismissed.

· A party challenging administrative action must exhaust available administrative remedies before seeking relief in court.

· A petitioner is obligated to pursue available administrative remedies before seeking relief in court despite the fact that constitutional claims have been raised.

Texas


Heart Hosp. IV, L.P. v. King, 116 S.W.3d 831 , Tex.App.-Austin, Aug 29, 2003.

Claimant, who was fired for testing positive for marihuana, sought rehearing of an order of the Workforce Commission denying unemployment benefits, and motion was overruled. After claimant petitioned for judicial review in the wrong court, his motion to dismiss his petition without prejudice was granted. Claimant repetitioned and Commission and employer filed pleas alleging that Commission's decision was final because petition was filed late. The 21st Judicial District Court, Bastrop County, John L. Placke, J., denied Commission's plea, and Commission and employer appealed. The Court of Appeals, David Puryear, J., held that: (1) district court lacked jurisdiction to review decision denying claimant's unemployment benefits; (2) statute providing 60-day period in which to file in a proper court did not apply to claimant's suit; and (3) equitable tolling theory did not apply to claimant's suit.
Reversed and dismissed.

· Failure of a party to comply with statutory requirements is no longer an absolute bar to review of an agency determination; however, some statutory prerequisites remain jurisdictional.

Wyoming


In re MN, 78 P.3d 232, 2003 WY 135 , Wyo., Oct 24, 2003.

The District Court, Teton County, Dan R. Spangler, J., terminated mother's parental rights. Mother appealed. The Supreme Court, Lehman, J., held that: (1) there was clear and convincing evidence that child was neglected; (2) there was clear and convincing evidence of unsuccessful reasonable attempts to rehabilitate family; (3) there was clear and convincing evidence that child's health and safety would be seriously jeopardized should she be returned to mother's custody; (4) state's violation of rule in being 15 days late in creating case plan for mother on one occasion was harmless; (5) mother failed to show how failure to appoint her counsel within juvenile proceeding violated her due process rights; and (6) admission of laboratory tests showing that mother tested positive to use of drugs was harmless error.
Affirmed.

· Clearly, an agency must follow its own rules as they have the force and effect of law; however, a person asserting an agency's rule violations must show how the breach denied her due process or violated her fundamental rights.

· Mother failed to show how failure to appoint her counsel within juvenile proceeding violated her due process rights regarding subsequent termination of parental rights proceedings; mother's admission of neglect did not relieve state from proving by clear and convincing evidence that mother's parental rights should be terminated, mother was represented by counsel throughout trial in termination proceedings, and record did not reflect that mother was prejudiced or injured by failure to appoint her counsel in initial juvenile proceeding.
