California
In re Scott, 113 Cal.App.4th 38, 5 Cal.Rptr.3d 887, 3 Cal. Daily Op. Serv. 9640, 2003 Daily Journal D.A.R. 12,113 , Cal.App. 2 Dist., Nov 05, 2003.

Background: Prisoner petitioned for writ of habeas corpus challenging a disciplinary loss of conduct credits. 

Holding: The Court of Appeal, Epstein, J., held that record did not support finding that prisoner's rules violation was serious.

Writ granted.
· Where agency's interpretation of regulation is clearly arbitrary or capricious or has no reasonable basis, courts should not hesitate to reject it.
· In interpreting regulations, the court seeks to ascertain the intent of the agency issuing the regulation by giving effect to the usual meaning of the language used so as to effectuate the purpose of the law, and by avoiding an interpretation which renders any language mere surplusage.

Colorado
GF Gaming Corp. v. Hyatt Gaming Management, Inc., 77 P.3d 894 , Colo.App., Aug 14, 2003.

Gaming licensee with casinos in city filed petition requiring hearing before administrative law judge (ALJ) concerning licensure of two gaming organizations whose application for gaming licenses to operate casino, the architecture of which did not meet historical architectural guidelines for new casinos, had been approved by state Limited Gaming Control Commission. The Commission dismissed the petition. Licensee appealed. The Court of Appeals, Graham, J., held that: (1) licensee was not harmed by grant of casino-building license, and (2) even if historical guidelines were to be construed to protect gaming licensees against competitive economic injury, gaming licensee failed to allege that it suffered injury in fact or threat essential to state claim for relief.

Affirmed.
· The action of an administrative agency must be affirmed unless the court finds that the agency exceeded its constitutional or statutory authority, made an erroneous interpretation of law, acted in an arbitrary or capricious manner, or made a determination that is unsupported by the evidence in the record.
· The courts may not overturn agency actions unless such actions are arbitrary, capricious, legally impermissible, or an abuse of discretion.
· Although the economic impact of lawful competition may, as a practical matter, inflict an injury, it cannot confer standing unless the economic interest harmed is protected by a statutory or constitutional provision, and a legislative intent to protect the economic interest from competitive harm must be explicit in or fairly inferable from the statutory provisions under which an agency acts, or the legislature must expressly confer standing on competitors to seek review of agency action.

Verrier v. Colorado Dept. of Corrections, 77 P.3d 875 , Colo.App., Jul 31, 2003.

County inmate sought review of Department of Corrections' (DOC) denial of his request for earned time credits for his participation in two inmate vocational programs. The District Court, El Paso County, Richard V. Hall, J., granted DOC's motion to dismiss. Inmate appealed. The Court of Appeals, Nieto, J., held that DOC was not mandated by statute to give earned time credit to county inmate.

Affirmed.
· "Quasi-judicial actions" generally involve a determination of the rights, duties, or obligations of specific individuals based on the application of existing legal standards to facts developed at a hearing; "legislative action," on the other hand, usually relates to a public policy matter of a permanent or general character, prospective in nature, and usually not restricted to an identifiable person or group.
· Actions necessary to carry out existing legislative policies are deemed to be "administrative."
· Legislative and administrative actions are not reviewable pursuant to the rule that where any governmental body or officer or any lower judicial body exercising judicial or quasi-judicial functions has exceeded its jurisdiction or abused its discretion, and there is no plain, speedy, and adequate remedy otherwise provided by law, review shall be limited to a determination of whether the body or officer has exceeded its jurisdiction or abused its discretion, based on the evidence in the record before the defendant body or officer.
· The appellate court will review de novo a trial court's determination whether a plaintiff was seeking review of a quasi-judicial function of a governmental body.

Connecticut
Barbieri v. Planning and Zoning Com'n of Town of East Windsor, 80 Conn.App. 169, 833 A.2d 939 , Conn.App., Nov 11, 2003.

Property owner sought judicial review of decision by town zoning and planning commission that approved neighbor's site plan modification for its property. The Superior Court, Judicial District of Hartford, John P. Maloney, Judge Trial Referee, dismissed appeal. Owner appealed. The Appellate Court, Lavery, C.J., held that: (1) zoning regulations permitted gravel driveway and parking lot in buffer zone, and (2) planned increase in use was not illegal expansion of nonconforming use.

Affirmed.
· An agency's factual and discretionary determinations are to be accorded considerable weight.
· Administrative cases that present pure questions of law invoke a broader standard of review than is ordinarily involved in deciding whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.
· When an agency's determination of a question of law has not previously been subject to judicial scrutiny, the agency is not entitled to special deference.
· It is for the courts, and not administrative agencies, to expound and apply governing principles of law; these principles apply equally to regulations as well as to statutes.
· A court that is faced with two equally plausible interpretations of regulatory language may properly give deference to the construction of that language adopted by the agency charged with enforcement of the regulation.

Board of Educ. of City of Norwalk v. Commission on Human Rights and Opportunities, 266 Conn. 492, 832 A.2d 660, 92 Fair Empl.Prac.Cas. (BNA) 1393, 181 Ed. Law Rep. 655 , Conn., Oct 28, 2003.

City board of education appealed from decision of the Superior Court, Judicial District of New Britain, Cohn, J., dismissing board's appeal from the decision of the Commission on Human Rights and Opportunities finding that board had discriminated against teacher on the basis of race, color and age. The Supreme Court, Zarella, J., held that African-American teacher who was not selected for the assistant principal position established claim against board of education for race and color discrimination.

Affirmed.
· Reviewing court shall affirm the decision of the agency unless the court finds that substantial rights of the person appealing have been prejudiced because the administrative findings, inferences, conclusions, or decisions are clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record.
· With regard to questions of fact, it is neither the function of the trial court nor of appellate court to retry the case or to substitute its judgment for that of the administrative agency.
· An agency's factual determination must be sustained if it is reasonably supported by substantial evidence in the record taken as a whole, and substantial evidence exists if the administrative record affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· Substantial evidence standard for reviewing agency decisions is highly deferential and permits less judicial scrutiny than a clearly erroneous or weight of the evidence standard of review, and burden is on appellant to demonstrate that the agency's factual conclusions were not supported by the weight of substantial evidence on the whole record.

D.C.

Morrison v. District of Columbia Dept. of Employment Services, 834 A.2d 890 , D.C., Nov 06, 2003.

Workers' compensation claimant sought judicial review of decision of the Department of Employment Services reducing her weekly disability benefits based on her failure to accept employment commensurate with her physical abilities. The Court of Appeals, Reid, J., held that: (1) evidence supported finding that claimant failed to accept employment commensurate with her physical abilities, but (2) failure to address claimant's argument that position offered to her was not suitable because it would have compelled her to give up her part-time job warranted remand.

Affirmed in part and remanded.
· Where an agency fails to address an issue presented to it, reviewing court generally remands the case to the agency for a determination.

Florida

Florida Dept. of Educ. v. Cooper, 858 So.2d 394, 28 Fla. L. Weekly D2539 , Fla.App. 1 Dist., Nov 06, 2003.

Department of Education (DOE) appealed from decision of the Circuit Court, Leon County, Janet E. Ferris, J., ordering DOE to provide legal guardian of a student, who took and failed the Florida Comprehensive Achievement Test (FCAT), with "meaningful access" to the FCAT test instrument. The District Court of Appeal, Hawkes, J., held that Florida Comprehensive Achievement Test (FCAT) test instruments, consisting of the test booklet and questions, as distinguished from the test score, are not "student records," as that term is defined by Student Records Law.

Reversed.
· If the statutory language is ambiguous, the interpretation given the statute by the agency charged with its enforcement is entitled to great deference and should not be overturned unless it is clearly erroneous.

Hawaii
Cabatbat v. County of Hawaii, Dept. of Water Supply, 103 Hawai'i 1, 78 P.3d 756 , Hawai'i, Nov 04, 2003.

Workers' compensation claimant appealed from decision of the Labor and Industrial Relations Appeals Board which affirmed decision that claimant suffered permanent partial disability (PPD) of eight percent as a result of a work-related injury to his temporomandibular joint (TMJ). The Supreme Court, Acoba, J., held that: (1) statute stating that American Medical Association (AMA) Guides "may be used as a reference" in determining impairment permitted but did not mandate reliance on the AMA Guides to the exclusion of other appropriate guides, and (2) Board's exclusive reliance on AMA Guides to determined PPD rating was clearly erroneous.

Vacated and remanded.
· A finding of fact is "clearly erroneous" when (1) the record lacks substantial evidence to support the finding, or (2) despite substantial evidence in support of the finding, the appellate court is left with the definite and firm conviction that a mistake has been made.
· The general principles of construction which apply to statutes also apply to administrative rules.
· As in statutory construction, courts look first at an administrative rule's language.
· Because an interpretation of a statute is a question of law reviewable de novo, under the right/wrong standard, the interpretation of an administrative rule presents a question of law.
Iowa

R.R. Donnelly & Sons v. Barnett, 670 N.W.2d 190 , Iowa, Oct 08, 2003.

Employer and workers' compensation carrier sought judicial review of decision of workers' compensation commissioner that dismissed claimant's application for alternative medical care but denied employer the right to raise authorization defense to any medical care in future proceedings. The District Court, Polk County, Eliza J. Ovrom, J., affirmed. Employer and carrier appealed. The Court of Appeals, 662 N.W.2d 370, reversed, striking that provision of the decision by the commissioner that barred the employer from asserting the lack of authorization as a defense in any future proceeding. On grant of further review, the Supreme Court, Cady, J., held that the employer was precluded from raising authorization defense in any further proceeding following deputy commissioner's ruling that the employer never acquired an authorization defense to assert against a claim for alternate care in any future proceeding.
· The Supreme Court's review from a district court decision on judicial review of an agency decision is limited to determining whether the district court correctly applied the law in exercising its review.

Kansas
Haywood v. Cessna Aircraft Co., 79 P.3d 179 , Kan.App., Aug 16, 2002.

Employer sought judicial review of a decision by the Workers' Compensation Board awarding claimant permanent partial work disability. The Court of Appeals, Green, P.J., held that: (1) claimant was entitled to permanent partial work disability; (2) back injury arose out of and in course of employment; and (3) claimant could aggregate job tasks to determine task loss.

Affirmed.
· Although an appellate court will give deference to an agency's interpretation of the law, if such interpretation is found to be erroneous, the appellate court will take corrective action.

Maine
Hannum v. Board of Environmental Protection, 832 A.2d 765, 2003 ME 123 , Me., Oct 15, 2003.

Property trustee sought review of decision by the Board of Environmental Protection which denied her application for a permit to construct a dock on property. The Superior Court, Hancock County, Jabar, J., affirmed Board's decision. Trustee appealed. The Supreme Judicial Court, Saufley, C.J., held that Board was not entitled to deny application based on speculation that permit would lead to other dock construction in cove.

Vacated and remanded.
· When the Superior Court acts as an intermediate appellate court, reviewing a decision of a state or local administrative agency, Supreme Judicial Court reviews directly the decision of the administrative agency.
· When reviewing a constitutional challenge to a statute or a regulation, Supreme Judicial Court will avoid addressing constitutional issues if the case can be resolved by addressing nonconstitutional issues.

Maryland
B&S Marketing Enterprises, LLC v. Consumer Protection Div., --- Md.App. ----, 835 A.2d 215 , Md.App., Nov 04, 2003.

Consumer Protection Division brought Consumer Loan Law and Consumer Protection Act proceeding against businesses and their owners engaged in alleged "sale- leaseback" transactions. The ALJ found that defendants had engaged in unfair and deceptive sales practices in violation of the Consumer Protection Act but did not violate the Consumer Loan Law. In its final decision the Division found that defendants had violated both the Consumer Loan Law and the Consumer Protection Act, and defendants filed a petition for judicial review. The Circuit Court for Baltimore City, Evelyn Omega Cannon, J., affirmed, and defendants appealed. The Court of Special Appeals, Krauser, J., held that: (1) sale-leaseback transactions made by defendants were actually usurious loans; (2) evidence was sufficient to establish that defendants misrepresented the terms of their lease transactions to customers; (3) Division did not have to show customer reliance to order restitution, only that defendants had made unlicensed usurious loans; and (5) owners of businesses making the loans had acted in bad faith, for purposes of civil penalties.

Affirmed.
· In reviewing a decision of an administrative agency, Court of Special Appeals' role is precisely the same as that of the circuit court.
· In reviewing a decision of an administrative agency, Court of Special Appeals reviews only the decision of the administrative agency itself.
· In reviewing a decision of an administrative agency, Court of Special Appeals does not evaluate the findings of fact and conclusions of law made by the circuit court.
· In reviewing a decision of an administrative agency, whether the circuit court applied the wrong standard of review is of no consequence if Court of Special Appeals' own review satisfies it that the agency's decision was proper.
· To conduct a proper inquiry of an administrative agency's decision, Court of Special Appeals must be able to discern from the record the facts found, the law applied, and the relationship between the two.
· In reviewing the decision of an agency, Court of Special Appeals' role is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings and conclusions, and to determine if the administrative decision is premised upon an erroneous conclusion of law.
· Substantial evidence, when reviewing a decision of an administrative agency, is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· In making determination whether substantial evidence supports an administrative agency's findings and conclusions, Court of Special Appeals must give deference not only to the agency's fact-findings, but to the drawing of inferences from the facts as well.
· In making determination whether substantial evidence supports an administrative agency's findings, Court of Special Appeals must accord deference to the agency's application of law to those factual findings, if reasonably supported by the administrative record, viewed as a whole.
· When an agency's decision is predicated solely on an error of law, no deference is appropriate and the reviewing court may substitute its judgment for that of the agency.
· If an agency's decision is not predicated solely on an error of law, Court of Special Appeals will not overturn it if a reasoning mind could reasonably have reached the conclusion reached by the agency.
· The discretion of an administrative agency to admit evidence after the hearing is arguably broader than the discretion that is generally accorded to trial judges, and when the exercise of that discretion does not violate regulations, statutes, common law principles, due process and other constitutional requirements, it is ordinarily unreviewable by the courts.
· Courts are authorized to intervene in an agency decision making process only when an agency's exercise of discretion, in an adjudicatory proceeding, is arbitrary or capricious.

Community And Labor United For Baltimore Charter Committee (CLUB) v. Baltimore City Board Of Elections, 377 Md. 183, 832 A.2d 804 , Md., Sep 15, 2003.

Civic organizations and voters alleging violation of the Open Meetings Act filed complaint against city council, mayor, State Board of Elections, and city board of elections to block alternative proposal for restructuring city council. The Circuit Court, Baltimore City, Allison, J., denied request for preliminary injunction. Organizations and voters appealed, and certiorari was granted. The Court of Appeals, Eldridge, J., held that: (1) council president had an obligation to provide reasonable written notice in advance of the council meeting, even if she did not anticipate a quorum; (2) it did not matter that citizen and members of the media learned about the meeting; (3) council was required to provide notice of luncheon meeting; and (4) the appropriate remedy was to declare the action void and order removal of the proposal from election ballot.

Reversed.
· While the Open Meetings Act does not afford the public any right to participate in the meetings, it does assure the public right to observe the deliberative process and the making of decisions by the public body at open meetings; in this regard, it is clear that the Act applies, not only to final decisions made by the public body exercising legislative functions at a public meeting, but also to all deliberations which precede the actual legislative act or decision, unless authorized to be closed to the public.
· It is the deliberative and decision-making process in its entirety which must be conducted in meetings open to the public since every step of the process, including the final decision itself, constitutes the consideration or transaction of public business.
· The clear policy of the Open Meetings Act is to allow the general public to view the entire deliberative process.

Mississippi
Citizens Ass'n for Responsible Development, Inc. v. Conrad Yelvington Distributors, Inc., 859 So.2d 361 , Miss., Nov 06, 2003.

Citizens group appealed decision of the Circuit Court, Harrison County, Jerry O. Terry, Sr., J., affirming actions of county board of supervisors and its governmental subdivision, county development commission, authorizing sale of county property for use as an aggregate distribution plant. The Supreme Court, Graves, J., held that: (1) decision to sell property did not violate land use provisions of ordinance creating industrial park; (2) board and commission adequately considered complaints and concerns of citizens group; and (3) group failed to prove that payment of $283,117.50 for site in industrial park was inadequate.

Affirmed.
· In reviewing an administrative agency's findings of fact, courts are limited by the arbitrary and capricious standard of review; an action is "arbitrary or capricious" if the agency entirely failed to consider an important aspect of the problem, or offered an explanation for its decision that runs counter to the evidence before the agency or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.

· There is a rebuttable presumption in favor of the agency's decision, and the burden of proving to the contrary is on the challenging party; therefore, an agency's decision will not be disturbed on appeal absent a finding that it was not supported by substantial evidence, was arbitrary or capricious, was beyond the power of the administrative agency to make, or violated some statutory or constitutional right of the complaining party.
· The reviewing court is concerned only with the reasonableness of the administrative order, not its correctness.

Missouri
Daly v. State Tax Com'n, --- S.W.3d ----, 2003 WL 22479482 , Mo.App. E.D., Nov 04, 2003.

Taxpayer appealed to State Tax Commission for review of assessments of city manufacturer's license tax on property in flour mill. The Commission entered consent judgment. License collector appealed. The Circuit Court, City of St. Louis, Robert H. Dierker, Jr., J., affirmed in part and reversed in part. Appeal and cross-appeal were taken. The Court of Appeals, Gary M. Gaertner, Sr., P.J., held that: (1) Commission could admit taxpayer's written direct testimony, exhibits, and direct testimony at evidentiary hearing despite its failure to comply with deadline for filing a copy of exhibits to be introduced at the hearing; (2) evidence supported Commission's treatment of flour mill's spouting, electrical items and components, buckets, legs, bins, boots, housings, and boilers as "fixtures" not subject to the tax; and (3) issue of misclassification of property for two of the years in question was not properly before the Commission.

Affirmed.
· When sitting in review of an administrative agency, the Court of Appeals does not review the circuit court's opinion, but reviews the findings and decision of the agency.
· On review of administrative agency decision, the Court of Appeals is limited to determining whether the decision constituted an abuse of discretion, whether it was supported by competent and substantial evidence on the whole record as a whole, or whether it was arbitrary, capricious or unreasonable.
· Courts will not construe a statute or regulation to produce unreasonable, oppressive, or absurd results, but will give to the words in a statute or regulation their plain or ordinary meaning.
· Courts will construe all provisions of a statute or regulation together and will harmonize all provisions if reasonably possible.

Herron v. Kempker, 2003 WL 22478741 , Mo.App. W.D., Nov 04, 2003.

Prison inmate brought injunction action seeking judicial review of prison administrators' decision to segregate him from prison population until he submitted to psychological evaluation. The Circuit Court, Cole County, Ralph J. Haslag, J., dismissed. Inmate appealed. The Court of Appeals, Paul M. Spinden, P.J., held that: (1) inmate could not seek review of administrators' decision by filing petition for review by injunction, and (2) administrative segregation committee was state agency.

Appeal dismissed.
· The formality of the procedures followed by the agency is irrelevant in determining whether a case is contested; classification of the case as contested or noncontested is not determined by the manner in which an agency conducts a hearing.
· A failure to comply with the statutory provisions regarding judicial review of administrative decisions deprives the circuit court of subject matter jurisdiction.

TSI Holding Co. v. Director of Revenue, 118 S.W.3d 597 , Mo., Nov 04, 2003.

Taxpayers sought review of decisions of Administrative Hearing Commission, Karen A. Winn, affirming director of revenue's assessment of additional franchise tax. The Supreme Court, Michael A. Wolff, J., held that: (1) assets invested by taxpayers in foreign entities were deemed to have been employed in State, and thus taxpayers were not permitted to apportion their franchise tax base, and (2) Secretary of state's alleged approval of an alternate asset allocation formula in prior years did not prohibit director of revenue from withholding approval of alternate allocation formula for subsequent years.

Affirmed.
· The Supreme Court will uphold the Administrative Hearing Commission's decision if authorized by law and supported by competent and substantial evidence upon the whole record.
Nebraska

K N Energy, Inc. v. Cities of Alliance and Oshkosh, 266 Neb. 882, 670 N.W.2d 319 , Neb., Oct 24, 2003.

Natural gas utility brought action to enjoin municipalities from enforcing ordinances prohibiting utility from collecting surcharge related to certain natural gas leases from ratepayers. The District Court, Lancaster County, Paul D. Merritt, Jr., J., found utility's actions to be prudent and reasonable and thus enjoined municipalities from enforcing ordinances. Municipalities appealed. The Supreme Court, McCormack, J., held, as a matter of first impression, that surcharge by which natural gas utility recovered above-market costs of contract requiring utility to purchase gas for life of certain reserve field was prudently incurred expense under Municipal Gas Regulation Act.

Affirmed.
· Courts will generally presume that legislative or rulemaking bodies, in enacting ordinances or rules, acted within their authority and that the burden rests on those who challenge their validity.
· In a collateral attack on a rate or rates set by an ordinance, the burden is on a utility to show that the municipally established rate is unjust, unreasonable, and confiscatory, in violation of the constitutional right to due process.

New York
Collins v. New York City Employees' Retirement System & City of New York, 765 N.Y.S.2d 767, 2003 N.Y. Slip Op. 23795 , N.Y.Sup., Oct 14, 2003.

Former emergency medical technician (EMT) initiated article 78 proceeding challenging retirement system's denial of his claim for accidental disability pension benefits based on grounds that he contracted HIV as result of line of duty exposure. The Supreme Court, Kings County, held that retirement system failed to properly apply presumption that the disease was contracted in line of duty.

Remanded.
· Ordinarily, construction given statutes and regulations by agency responsible for their administration, if not irrational or unreasonable, should be upheld, but where question is one of pure statutory reading and analysis, dependent only on accurate apprehension of legislative intent, there is little basis to rely on any special competence or expertise of the administrative agency and its interpretive regulations are therefore to be accorded much less weight.
· If regulation runs counter to clear wording of statutory provision, it should not be accorded any weight.

Sherwood 34 Associates v. New York State Div. of Housing and Community Renewal, 309 A.D.2d 529, 765 N.Y.S.2d 592, 2003 N.Y. Slip Op. 17298 , N.Y.A.D. 1 Dept., Oct 07, 2003.

Building owner brought Article 78 proceeding against state Division of Housing and Community Renewal (DHCR), challenging order finding that owner was barred by res judicata and laches from asserting that building was exempt from Rent Stabilization Law (RSL). The Supreme Court, New York County, Richard Braun, J., denied the petition, denied DHCR's cross-motion to remit, and dismissed the proceeding. Owner and DHCR appealed. The Supreme Court, Appellate Division, held that existence of prior conflicting orders as to application of RSL warranted resolution of issue by remission to DHCR.

Reversed and matter remitted.
· Existence of two diametrically opposed prior decisions of state Division of Housing and Community Renewal (DHCR) as to whether owner's building was subject to Rent Stabilization Law (RSL) was irregularity in vital matters that warranted resolution by remission to DHCR in article 78 proceeding challenging subsequent DHCR order finding owner's application for administrative determination of RSL applicability barred by res judicata; application of res judicata was inappropriate, as either prior decision could arguably have preclusive effect but neither indicated any factual basis for its conclusion.

North Carolina
William Brewster Co., Inc. v. Town of Huntersville, 588 S.E.2d 16 , N.C.App., Nov 04, 2003.

Developer petitioned for writs of certiorari and mandamus, challenging town board's decision to deny approval of the developer's subdivision sketch plan. The Superior Court, Mecklenburg County, J. Gentry Caudill, J., upheld the board's decision. Developer appealed. The Court of Appeals, Martin, J., held that: (1) developer established prima facie case of entitlement to approval of its plan; (2) town board could not deny approval of subdivision sketch plan based on alleged lack of compliance with consistency requirements of subdivision ordinance; and (3) insufficient evidence supported board's findings regarding proposed subdivision's alleged lack of compliance with conformity requirement of subdivision ordinance.

Reversed.
· "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

Oregon
Sulliger v. Lane County, 190 Or.App. 359, 79 P.3d 888 , Or.App., Nov 05, 2003.

Former county employee brought action for unjust enrichment against county based upon its alleged failure to process his retirement under the Public Employees Retirement System (PERS) as a police officer. The Circuit County, Lane County, Karsten H. Rasmussen, J., granted county's motion to dismiss. Former county employee appealed. The Court of Appeals, Edmonds, P.J., held that: (1) claim was against county for unjust enrichment, not against PERS for retirement benefits; (2) doctrine of primary jurisdiction was irrelevant; (3) former county employee was not required to seek writ of review; and (4) former county employee adequately alleged he had been a police officer under the PERS.

Reversed and remanded.
· Primary jurisdiction is a court-created doctrine whose purpose is to guide a court in deciding when to postpone or refrain from exercising its jurisdiction in order to permit an agency to decide a controversy that is within the agency's jurisdiction.
· When an agency has primary jurisdiction over a specific issue but not an entire claim, the court will first permit the agency to exercise its jurisdiction over that issue and will then resolve the rest of the case itself.
· The primary jurisdiction of an agency to decide a controversy within its jurisdiction contrasts with an agency's exclusive jurisdiction, in which only the agency has authority to resolve the dispute.

Pennsylvania

Schwaab v. W.C.A.B. (Schmidt Baking Co., Inc.), 832 A.2d 1164 , Pa.Cmwlth., Sep 26, 2003.

Claimant appealed from an order of the Workers' Compensation Appeal Board, No. A02-0053, that affirmed the decision of a Workers' Compensation Judge (WCJ) to grant employer's petition to terminate claimant's benefits. The Commonwealth Court, No. 322 C.D. 2003, Cohn, J., held that employer met its burden of proof on its termination petition.

Affirmed.
· "Substantial evidence" is relevant evidence that a reasonable mind might accept as adequate to support a conclusion.

South Dakota

In re Klein, 670 N.W.2d 367, 2003 SD 119 , S.D., Sep 24, 2003.

The Department of Commerce and Regulation imposed sanctions on appraiser for violating Uniform Standards of Professional Appraisal Practice (USPAP). Appraiser appealed. The Fourth Judicial Circuit Court, Butte County, Jerome A. Eckrich, III, J., affirmed. Appraiser appealed. The Supreme Court, Sabers, J., held that: (1) appraiser's failure to use "before and after" method violated USPAP, and (2) evidence supported finding that appraisal was incompetent.

Affirmed.
· In administrative appeal, agency findings are examined in the same manner as the circuit court to decide whether they were clearly erroneous in light of all the evidence.
· An agency's conclusions of law are fully reviewable.

