Alabama
Davis v. J.F. Drake State Technical College, 854 So.2d 1151, 181 Ed. Law Rep. 901 , Ala.Civ.App., Nov 15, 2002.

Business manager at state college brought action against college and college's president, seeking declaratory and injunctive relief and alleging breach of employment contract. The Madison Circuit Court, No. CV-01-1867, Joseph L. Battle, J., entered summary judgment for college and its president, and business manager appealed. The Court of Civil Appeals, Thompson, J., held that business manager did not attain nonprobationary status so as to be entitled to notice and a hearing under the Fair Dismissal Act (FDA).

Affirmed.
· Under the Fair Dismissal Act (FDA), a nonprobationary school employee has a property interest in continued employment, for due process purposes, and may not be terminated except for cause.
· Under Fair Dismissal Act (FDA), probationary school employee, one who has not worked for the employer for at least three years, has no property interest in his employment, for due process purposes, and may be terminated at will on 15 days' notice.
· Courts must give deference to an agency's interpretation of its own rules and regulations if that interpretation is reasonable and not plainly erroneous.

Connecticut

Bongiorno Supermarket, Inc. v. Zoning Bd. of Appeals of City of Stamford, 266 Conn. 531, 833 A.2d 883 , Conn., Nov 11, 2003.

Nearby property owners appealed decision of city zoning board of appeals that affirmed zoning enforcement officer's granting of application for zoning permit to construct supermarket. Applicants filed motion to dismiss for lack of subject-matter jurisdiction, alleging that nearby property owners were not aggrieved. Following an evidentiary hearing, the Superior Court, Judicial District of Stamford-Norwalk, William B. Lewis, Judge Trial Referee, granted motion. Nearby property owners appealed to Appellate Court. After transferring appeal, the Supreme Court, Katz, J., held that increased traffic that would result from proposed supermarket did not result in nearby property owners being classically aggrieved by board's decision, and thus nearby property owners lacked standing.

Affirmed.
· In order to have standing to bring administrative appeal, person must be aggrieved.
· Aggrievement, for purposes of having standing to bring administrative appeal, presents question of fact for trial court, and party alleging aggrievement bears burden of proving it.
· Fundamental test for determining classical aggrievement, for purposes of having standing to bring administrative appeal, encompasses well-settled twofold determination: (1) party claiming aggrievement must successfully demonstrate specific personal and legal interest in subject matter of the decision, as distinguished from general interest, such as is concern of all members of community as a whole, and (2) party claiming aggrievement must successfully establish that specific personal and legal interest has been specially and injuriously affected by decision.
· Aggrievement, for purposes of having standing to bring administrative appeal, is established if there is possibility, as distinguished from certainty, that some legally protected interest has been adversely affected.
· In order to prevail on issue of aggrievement, as would establish standing to bring administrative appeal, trial court must be satisfied, first, that plaintiff alleges facts which, if proven, would constitute aggrievement as a matter of law, and, second, that plaintiff proves truth of those factual allegations.
· Mere statement that appellant is aggrieved, without supporting allegations as to particular nature of aggrievement, is insufficient to establish aggrievement, for purposes of having standing to bring administrative appeal.

Sanseverino v. Commissioner of Motor Vehicles, 79 Conn.App. 856, 832 A.2d 80 , Conn.App., Oct 14, 2003.

Driver, who was arrested for driving under the influence (DUI), sought review of decision of the Commissioner of Motor Vehicles to suspend her driver's license after she refused to submit to a breath test. The Superior Court, Judicial District of New Britain, Levine, J., affirmed. Driver appealed. The Appellate Court held that evidence was sufficient to support hearing officer's finding that driver refused to submit to second and third breath tests, which refusal warranted license suspension.

Affirmed.
· Judicial review of administrative fact-finding under the Uniform Administrative Procedure Act is governed by the substantial evidence rule; an administrative finding is supported by substantial evidence if the record affords a substantial basis of fact from which the fact in issue can be reasonably inferred.

Florida

Greenberg v. Cardiology Surgical Ass'n, 855 So.2d 234, 28 Fla. L. Weekly D2256 , Fla.App. 1 Dist., Sep 26, 2003.

Claimant appealed the order of the Judge of Compensation Claims, Sylvia Medina-Shore, J., denying claimant's request for penalties and interest against employer/carrier for late payments of non-award disability benefits. The District Court of Appeal held that, as a matter of first impression, a claimant is entitled to a 20 percent penalty on all installments, because the legislative draftsmen's failure to strike the term "or $5" when the statute was amended was an oversight.

Reversed.
· Although the Division of Workers' Compensation's interpretation of a workers' compensation statute is entitled to great deference with respect to matters within its delegated authority, it is ultimately within the province of the courts to interpret the workers' compensation statutes.
· An administrative rule cannot enlarge, modify, or contravene the provisions of a statute.

Georgia

Dept. of Community Health, Div. of Health Planning v. Gwinnett Hosp. System, Inc., 262 Ga.App. 879, 586 S.E.2d 762, 3 FCDR 2614 , Ga.App., Aug 26, 2003.

Consolidated appeals of decisions of the Superior Court, Fulton County, Tusan, J., and the Superior Court, Gwinnett County, Clark, J., reversing grant of a hospital certificate of need (CON) to health care provider for a replacement hospital. The Court of Appeals, Barnes, J., held that: (1) Division of Health Planning's inclusion beds from hospital that had been closed for over 12 months was not arbitrary; (2) court erred in holding that a hospital CON application for a replacement hospital must always be considered as one for a new hospital; (3) court erred in concluding that Division failed to assess relevant service area; and (4) decision to issue a hospital CON was not contrary to general statutory considerations.

Reversed.
· Interpretation of a statute by an administrative agency which has the duty of enforcing or administering it is to be given great weight and deference.
· In addition to giving deference to an agency's statutory interpretation and application of its own rules and regulations, appellate court accepts its fact- finding if it is supported by substantial evidence.
· Neither appellate review nor trial courts' review of an agency's decisions are de novo, as they are reviews made with deference to the factual findings of the hearing officer appointed to decide the case; only if these findings are not supported by substantial evidence, as defined by the statute, can the reviewing courts reject them, and nothing gives the reviewing courts the right to reconsider those factual findings and make factual findings of their own.
· Appellate court's duty is not to review whether the record supports the trial court's decision but whether the record supports the final decision of the administrative agency.
· Trial courts cannot substitute their judgment for that of an agency's hearing officer as to the weight of the evidence on questions of fact.

Illinois

Harrisonville Telephone Co. v. Illinois Commerce Com'n, 343 Ill.App.3d 517, 797 N.E.2d 183, 277 Ill.Dec. 836, 30 Communications Reg. (P&F) 477 , Ill.App. 5 Dist., Sep 11, 2003.

Independent telephone association and rural telephone service providers sought judicial review of Illinois Commerce Commission order regarding the establishment of a state universal service fund for small rural telephone companies. The Appellate Court, Kuehn, J., held that: (1) Commission decision denying universal service fund support for all access lines, and limiting support to only residential primary lines, was improper, and (2) substantial evidence supported Commission's adoption of telephone service provider's average rate as the "affordable rate," for purposes of the universal service support fund.

Affirmed in part, reversed in part, and remanded.
· Because of the agency's familiarity with its own statutes and regulations, the Illinois Commerce Commission's statutory interpretation would normally be granted extreme deference on appellate review; however, the appellate court is not necessarily bound by the Commission's statutory interpretation.
· The constitution provides that the appellate court shall have such powers of direct review of administrative action as provided by law; this constitutional provision allows the legislature to enact statutes providing for such direct review in the appellate court.

Kansas

Associated Press v. Sebelius, 78 P.3d 486 , Kan.App., Oct 31, 2003.

Various newspapers and press associations brought action against incoming governor and the Governor-Elect Transition Office (GETO), claiming defendants violated the Kansas Open Meetings Act (KOMA) and seeking temporary restraining order, temporary injunction, and declaratory judgment. The Shawnee District Court, Eric S. Rosen, J., denied all relief. The press appealed, and defendants cross-appealed the district court's refusal to dismiss GETO as a party. The Court of Appeals held that: (1) Court of Appeals would consider issue of KOMA's application to GETO and BEST, even though issue was moot; (2) governor's argument that application of KOMA to GETO and BEST would be unconstitutional was not properly raised in district court; (3) evidence was sufficient to establish that BEST received or expended or was supported in whole or in part by public funds; (4) GETO was not agency of state for purposes of KOMA; (5) even if GETO were agency of state for purposes of KOMA, BEST was not subordinate group of GETO; and (6) KOMA amendment indicated that KOMA did not apply to task force or advisory committee created by incoming governor.

Affirmed.
· Neither the public nor the press has a common-law right to attend meetings of governmental bodies; rather, such a right is created by statute and is governed by the language employed therein.
· The Kansas Open Meetings Act (KOMA) was enacted for the public benefit; therefore, it is construed broadly in favor of the public to give effect to its purpose.
· Any state agency, no matter how broadly defined, has two characteristics: first, the agency must be expressly created by statute, and second, the agency must be granted some express authority to act.

Kentucky

Lexington-Fayette Urban County Health Dept. v. Lloyd, 115 S.W.3d 343 , Ky.App., Sep 05, 2003.

After employee appealed the termination of his employment as a school liaison worker and the merit system council entered judgment that employee should be reinstated, employer refused to reinstate employee and employee brought an action for reinstatement, back pay, and injunctive relief against employer and others. The Circuit Court, Fayette County, Gary D. Payne, J., granted employee summary judgment. Employer appealed. The Court of Appeals, Johnson, J., held that the merit system council's decision to reinstate employee, rather than the Board of Health's decision that the termination of employee was justified, was binding on the Health Department.

Affirmed.
· Under the doctrine of contemporaneous construction where an administrative agency has the responsibility of interpreting a statute that is in some manner ambiguous, the agency is restricted to any long-standing construction of the provisions of the statute it has previously made.

Louisiana

Cathey v. Louisiana State Racing Com'n, 855 So.2d 414, 2003-0923 (La.App. 4 Cir. 9/24/03) , La.App. 4 Cir., Sep 24, 2003.

Horse trainer filed petition for judicial review of decision of State Racing Commission suspending his license for six months and fining him $2,500.00. The Civil District Court, Orleans Parish, No.2002-06688, Rosemary Ledet, J., reversed decision of Commission and dismissed all charges against trainer. Commission appealed. The Court of Appeal, Leon A. Cannizzaro, Jr., J., held that sufficient evidence supported finding of Commission that trainer violated rules of racing.

Reversed.
· Pursuant to statute setting forth judicial standard of review for final agency decisions, a reviewing court determines whether administrative findings are supported by a preponderance of the evidence; in doing so, the reviewing court makes its own findings based on what it determines to be a preponderance of the evidence.

Maryland

Washington Metropolitan Area Transit Authority v. Hewitt, 153 Md.App. 42, 834 A.2d 985 , Md.App., Oct 31, 2003.

Employer appealed from order of the Workers' Compensation Commission imposing penalty for employer's late payment of claimant's attorney fees. The Circuit Court, Prince George's County, Maureen Lamasney, J., granted summary judgment for claimant, and employer appealed. The Court of Special Appeals, Sharer, J., held that paying attorney fees 16 days after expiration of appeal period did not satisfy regulation requiring payment of attorney fees immediately after expiration of appeal period.

Affirmed.
· When considering validity of regulation promulgated by administrative agency, court must consider whether regulation is consistent with letter and spirit of law under which agency acts.

Michigan

Herald Co., Inc. v. Tax Tribunal, 258 Mich.App. 78, 669 N.W.2d 862 , Mich.App., Aug 12, 2003.

Newspaper brought action against Tax Tribunal for violating the Open Meetings Act (OMA) through application of the Freedom of Information Act (FOIA) by closing hearing on hotel's property tax assessment. The Ingham Circuit Court, Michael G. Harrison, J., granted newspaper summary disposition, and Tax Tribunal appealed. The Court of Appeals, Donofrio, P.J., held that: (1) financial information submitted by hotel was not protected from disclosure by FOIA exemption for trade secrets or commercial or financial information voluntarily provided to an agency for use in developing governmental policy; (2) parties in a property tax assessment proceeding can seek protective orders to protect information that is confidential at the assessment level; and (3) newspaper was not entitled to recover from Tribunal attorney fees it incurred in conjunction with associated FOIA claim against city.

Affirmed in part, reversed in part, and remanded.
· The purpose of the Open Meetings Act (OMA) is to promote governmental accountability by facilitating public access to official decision making and to provide a means through which the general public may better understand issues and decisions of public concern.
· The Open Meetings Act (OMA) and Freedom of Information Act (FOIA) have a common purpose, manifesting state's public policy favoring public access to government information.
· To further the purpose of the Open Meetings Act (OMA), its requirements are interpreted broadly and its exemptions are interpreted narrowly.
· Freedom of Information Act (FOIA) and Open Meetings Act (OMA) mandate that when dealing with material exempt from the Acts' disclosure requirements, the public body separate exempt and nonexempt material, describe where practicable the exempt material together with the associated FOIA exemption justifying nondisclosure, make the nonexempt material available, and state on the record the purpose of the closed session before initiating the closed session.

Mississippi

Raytheon Aerospace Support Services v. Miller, 2003 WL 22455638 , Miss., Oct 30, 2003.

In a workers' compensation proceeding, an administrative judge for the Workers' Compensation Commission awarded claimant permanent total disability benefits for 450 weeks, relating to a back injury on the day after claimant returned to work after earlier injuries to her right hand, left knee, and back. Employer appealed. The Workers' Compensation Commission affirmed in part and vacated in part. Claimant appealed. The Circuit Court, Lowndes County, Lee J. Howard, J., reversed the Commission and reinstated the order of the administrative judge. Employer appealed. The Court of Appeals, 850 So.2d 1159, affirmed. Employer's petition for writ of certiorari was granted. The Supreme Court, Waller, J., held that: (1) the Circuit Court and the Court of Appeals exceeded the permissible scope of judicial review, and (2) substantial evidence supported the Commission's determinations that claimant did not suffer a new injury and that she did not provide employer with notice of a new injury.

Court of Appeals reversed; Circuit Court reversed; Commission's decision reinstated; rendered.
· The "substantial evidence" scope of judicial review of administrative agency decisions is that the courts may interfere only where the agency action is arbitrary and capricious.
· Arbitrariness and caprice are in substantial part a function of the presence vel non, i.e., the presence or not, of credible evidence supporting the agency decision, and where there is such evidence, a reviewing court has no authority to interfere with the decision of the agency.

Missouri

Reeves v. Snider, 115 S.W.3d 375 , Mo.App. S.D., Jul 31, 2003.

Taxpayers challenged decision of the State Tax Commission which upheld county assessor's tax assessments on their properties. The Circuit Court, Pemiscot County, John M. Beaton, Special Judge, affirmed the assessments. Taxpayers appealed. The Court of Appeals, Kenneth W. Shrum, J., held that: (1) taxpayers failed to present evidence that assessments were excessive or discriminatory, and thus any error by Commission in relying on presumption that county Board of Equalization was correct instead of making findings was not prejudicial; (2) taxpayers failed to allege that county assessor lacked authority to hire appraisers before Commission rendered decision, and thus could not raise issue on appeal; (3) evidence was sufficient to support finding there had been valid assessment increases; and (4) appraisers made "physical inspection" of properties as required by statute.

Affirmed.
· Questions of law decided by an administrative agency are matters for the independent judgment of the reviewing court.
· The decision of an administrative agency on a question of law does not preclude, restrict, or control review of the issue by the court.
· When interpreting a statute, the court is mandated to determine the intent of the enacting legislature, and not that of a later body.

State ex rel. AG Processing, Inc. v. Public Service Com'n of State of Missouri, 2003 WL 1906385, Mo.App. W.D., Apr 22, 2003.

Gas and industrial steam customer filed application seeking to intervene in Public Service Commission (PSC) proceeding, opposing merger of two gas and electric utilities. The PSC approved the merger, and customer petitioned for writ of review. The Circuit Court, Cole County, Byron L. Kinder, J., affirmed, and customer appealed. The Court of Appeals, Edwin H. Smith, J., held that: (1) PSC erred in failing to consider acquisition costs when it approved merger; (2) utilities were not required to submit a market power study as part of application; and (3) draft of preliminary allocations worksheet showing proposed allocations that would result in annual detriment to steam and gas customers if merger was approved did not show merger would be detrimental to such customers.

Reversed and remanded.
Decision reversed in 2003 WL 22434720, Mo., Oct 28, 2003.
· Where the evidence supports either of two conflicting conclusions, the Court of Appeals is bound by the decision of the agency.
· An administrative agency is not bound by stare decisis, nor are Public Service Commission (PSC) decisions binding precedent on the Court of Appeals.

New Hampshire

In re Lakeview Neurorehabilitation Center, Inc., 834 A.2d 374 , N.H., Oct 29, 2003.

Employer appealed a final decision of the appeal tribunal, as affirmed by the appellate board, of the Department of Employment Security awarding unemployment benefits to the claimant. The Supreme Court, Broderick, J., held that claimant who was diabetic and was terminated after he experienced several hypoglycemic reactions at work, resulting in his losing control of vehicle and his becoming loud and argumentative, was entitled to unemployment compensation benefits.

Affirmed.
· In reviewing a decision of the appeal tribunal, appellate court is confined to the record and will not substitute its judgment for tribunal's judgment as to the weight of the evidence on questions of fact.
· Appellate court will uphold the decision of the appeal tribunal unless its findings or conclusions are unauthorized, affected by an error of law, or clearly erroneous in view of all the evidence presented.
· Appeal tribunal must apply a preponderance of the evidence standard when assessing the evidence before it, and tribunal's findings of fact will not be disturbed if they are supported by competent evidence in the record, upon which the tribunal's decision reasonably could have been made.

New York

Mauro v. Division of Housing and Community Renewal, 309 A.D.2d 678, 765 N.Y.S.2d 868, 2003 N.Y. Slip Op. 17877 , N.Y.A.D. 1 Dept., Oct 28, 2003.

In article 78 proceeding, challenging determination of the Division of Housing and Community Renewal (DHCR) that landlord engaged in harassment, and imposing penalties of $9,200, the Supreme Court, Appellate Division, held that: (1) harassment finding was supported by the substantial evidence, and (2) landlord's due process rights were not violated.

Dismissed.
· Landlord's due process rights were not violated by decision of the Division of Housing and Community Renewal (DHCR) to consider landlord's application to terminate a finding of harassment against him in conjunction with charges raised under the rent and eviction regulations, and rent stabilization law, where landlord was given detailed notice of charges against him prior to the hearing.

Oklahoma

In re Permit to Develop an Abstract Plant of LeFlore Title Co., Inc., 77 P.3d 621, 2003 OK CIV APP 76 , Okla.Civ.App. Div. 4, Aug 26, 2003.

Applicant filed petition for review of state auditor's denial of its application for permit to construct abstract plant. The District Court, LeFlore County, John Anthony Benson, J., ordered state auditor to issue permit. State auditor and company that engaged in business of abstracting appealed. The Court of Civil Appeals, Jerry L. Goodman, P.J., held that, in addressing issue of whether to issue permit, state auditor should not have considered whether court clerk's records were sufficiently complete to allow applicant to built plant.

Affirmed.
· Same standard of review applies to both trial court and appellate court when making determination on appeal from administrative agency ruling; agency's adjudicative order will be affirmed if record contains substantial evidence in support of facts upon which decision is based, and if order is otherwise free of error.

Pennsylvania


Elite Industries, Inc. v. Pennsylvania Public Utility Com'n, 832 A.2d 428 , Pa., Sep 24, 2003.

Protesters sought review of decision by the Public Utility Commission (PUC), No. A-00115605F0003, to permit issuance of certificate of public convenience to passenger motor carrier for intrastate limousine service. Protesters appealed. The Commonwealth Court, No. 1474 C.D. 2001, Kelley, J., 793 A.2d 160, reversed. Review was granted. The Supreme Court, No. 155 MAP 2002, Eakin, J., held that the Commonwealth Court improperly required a showing of public necessity and deprived the PUC of its discretion and statutory authority to grant the certificate if it was necessary or proper.

Reversed.
· When interpreting provisions of the Public Utility Code and the language of the statute is clear and unambiguous, a court need go no further to discern the legislature's intent.
· An agency may revise its policies and amend its regulations in interpreting its statutory mandates.

Kennedy v. Upper Milford Tp. Zoning Hearing Bd., 834 A.2d 1104 , Pa., Oct 27, 2003.

Citizens appealed decision of township zoning hearing board and brought action against board and Turnpike Commission for a declaratory judgment that the board violated Sunshine Act during recess in hearing on Commission's application to increase the height of communications tower on its property. The Court of Common Pleas of Lehigh County, Nos. 199-C-0362 & 199-C-0706, William E. Ford, J., affirmed zoning board and dismissed the action. Citizens appealed. The Commonwealth Court, No. 1753 C.D. 2000, Friedman, J., 779 A.2d 1257, reversed. Appeal by Commission was allowed. The Supreme Court, No. 187 MAP 2002, Lamb, J., held that the board's discussions during recess in public hearing were quasi-judicial deliberations during private executive session permitted by the Sunshine Act.

Reversed.
· Quasi-judicial deliberations are a proper subject of private executive sessions under the Sunshine Act.
· In determining the meaning and scope of the Sunshine Act exception for executive session by agency, courts must give primary effect to the intent of the legislature as it can be determined from the express language of the legislation itself.
· Principal purpose of the Sunshine Act and of open meeting statutes generally is to improve the quality of democratic institutions by increasing the knowledge of the electorate as to the critical issues faced by their elected representatives and appointed officials; public access to government in action is vital to the enhancement and proper functioning of the democratic process just as secrecy in public affairs undermines the faith of the public in government and the public's effectiveness in fulfilling its role in a democratic society.
· Sunshine Act exception for executive sessions to prevent violation of privilege or confidentiality does not require a showing that quasi-judicial deliberations are protected by a privilege; even though the Act allows an agency to hold executive session to review and discuss agency business which, if conducted in public, would violate a lawful privilege or lead to the disclosure of information or confidentiality protected by law, that is not an independent criterion, and when the matter discussed involves the initiation or conduct of investigations or quasi-judicial deliberations, a demonstration of a confidentiality privilege is not required because these topics of agency business have been predetermined by legislative fiat to be included within the general category of those topics which, if discussed in public, would violate a protected confidentiality privilege.
Texas

Pantera Energy Co. v. Railroad Com'n of Texas, 2003 WL 22453815 , Tex.App.-Austin, Oct 30, 2003.

Energy company filed suits for judicial review of orders of the Railroad Commission dismissing energy company's applications to divide previously-pooled oil and gas tracts for failure to provide notice to owners and operators of adjacent offset tracts, and a declaratory judgment action challenging the notice requirement. The 250th Judicial District Court, Travis County, W. Jeanne Meurer, J., dismissed the actions as moot after the administrative rule governing such applications was amended to require notice to offset owners and operators. Energy company appealed. The Court of Appeals, Bea Ann Smith, J., held that: (1) amended rule did not apply retroactively to energy company's applications; (2) suits for judicial review of Commission's denial of energy company's applications were not moot; and (3) declaratory judgment action was duplicative of suits for judicial review.

Reversed and remanded in part; affirmed in part.
· The legal principles governing retroactive application of statutes, including the presumption against retroactivity, and the ability of the legislature to make changes to procedural statutes applicable to future steps in pending cases, also apply to administrative rules.
· An agency cannot change the rules of the game in the middle of a dispute by first demanding extra requirements of an applicant, dismissing its applications for failure to comply, and then amending the rule to include those requirements.

Texas Dept. of Public Safety v. Story, 115 S.W.3d 588 , Tex.App.-Waco, Jul 09, 2003.

Motorist sought review of ALJ decision upholding the Department of Public Safety's (DPS) suspension of his driver's license. The County Court at Law No. 1, McLennan County, David L. Hodges, J., reversed and rendered judgment in favor of motorist. DPS appealed. The Court of Appeals, 65 S.W.3d 675, dismissed appeal for want of jurisdiction. DPS filed petition for review. The Supreme Court, 51 S.W.3d 296, vacated and remanded. On denial of rehearing on remand, the Court of Appeals, Rex D. Davis, C.J., held that reviewing court was to determine whether copy of videotape that DPS brought to hearing was an accurate reproduction of lost original.

Reversed and remanded.
· Driver's license suspension procedures must comply with due process requirements.
· When reviewing administrative decision, if the reviewing court finds any of the statutory categories of error and determines that such error prejudiced the substantial rights of the party seeking review, the reviewing court may: (1) reverse the ALJ's decision and render judgment in favor of the party seeking review, or (2) reverse the ALJ's decision and remand the cause for further proceedings.
· Court reviewing an administrative decision may reverse and render judgment in favor of party seeking review based on event that occurred after ALJ rendered decision.
· Traditional no-evidence standard of review can be a contributing factor when reviewing court considers an administrative decision.
· Motorist had due process right, on judicial review of his license suspension, to have the complete record filed in reviewing court, even though portion of administrative record available to reviewing court, which did not include videotape considered by ALJ, arguably contained substantial evidence supporting ALJ's decision.
· Rule of Appellate Procedure providing that an appellant is entitled to a new trial in certain cases if an original exhibit has been lost by court reporter did not apply when exhibits were lost by the State Office of Administrative Hearings (SOAH).
· Under statute providing procedures for judicial review of administrative decisions in cases in which review is other than by trial de novo, the power of a reviewing court to permit or require corrections to an administrative record extends to all administrative records filed with the clerk of that court under the statute.
· In determining whether to permit or require corrections to an administrative record under statute providing procedures for judicial review of administrative decisions in cases in which review is other than by trial de novo, a reviewing court may receive testimony for the limited purpose of deciding whether a defective administrative record should be corrected or supplemented.
Wisconsin

Wisconsin Bell, Inc. v. Public Service Com'n of Wisconsin, 670 N.W.2d 97, 2003 WI App 193 , Wis.App., Aug 19, 2003.

Incumbent local exchange provider sought judicial review of order of Public Service Commission which imposed a "remedy plan" to ensure that provider would make its operational support systems available fairly and efficiently to competitive local exchange carriers. The Circuit Court, Milwaukee County, Timothy G. Dugan, J., vacated part of Commission's order. Appeal and cross-appeal were taken. The Court of Appeals, Fine, J., held that PSC's "remedy plan" imposed penalty that was not tied to any actual damage or harm that would be suffered by either competitive local exchange carriers or their retail customers, and, as such, was beyond PSC's power.

Affirmed.
· Unlike situations where a state agency resolves issues within its statutory authority, to which the Court of Appeals gives varying degrees of deference, the Court gives no deference to the initial question of whether the agency's action is within its statutory authority.
· The Court of Appeals reviews de novo a trial court's decision whether an administrative agency is acting within its authority.
· Any reasonable doubt as to the existence of an implied power in an administrative agency should be resolved against the exercise of such authority.

Wyoming

State ex rel. Dept. of Transp. v. Legarda, 77 P.3d 708, 2003 WY 130 , Wyo., Oct 15, 2003.

State Department of Transportation (DOT) revoked an automobile dealer's license for violation of statutes and regulations governing automobile sales. The Office of Administrative Hearings (OAH) upheld the revocation. On petition for review, the District Court, Fremont County, Nancy Guthrie, J., reversed OAH. On review, the Supreme Court, Kite, J., held that record did not contain sufficient factual findings to support OAH's decision to revoke license.

Affirmed with instructions.
· To survive judicial review, the record of a contested agency action must contain such factual findings as would permit a court to follow the agency's reasoning from the evidentiary facts on record to its eventual legal conclusions.
· To survive judicial review, a contested case hearing must provide, and the record of that proceeding must document, information sufficient to the making of a reasonable decision; absent such information, the agency decision must be set aside.
· It is insufficient for an administrative agency to state only an ultimate fact or conclusion; each ultimate fact or conclusion must be thoroughly explained in order for a court to determine upon what basis the ultimate fact or conclusion was reached.
· When an agency does not set forth the reasons for its actions--that is, when its findings are conclusory--the Supreme Court cannot uphold its decision.

