Arizona

Tanque Verde Unified School Dist. No. 13 of Pima County v. Bernini, --- Ariz. ----, 76 P.3d 874, 409 Ariz. Adv. Rep. 8 , Ariz.App. Div. 2, Sep 23, 2003.

Residents and citizen's group brought action to challenge school district's decision to build high school at intersection and to initiate condemnation action to obtain site. The Superior Court, Pima County, No. C20025768, Deborah Bernini, J., granted summary judgment to residents and citizen's group and denied district's motion. District brought special action to challenge the rulings. The Court of Appeals, Espinosa, C.J., held that: (1) as a matter of first impression, district violated open meeting laws by conducting site selection process for proposed high school in executive session; (2) district timely ratified selection by holding public meeting and taking single vote; and (3) School Facilities Board (SFB) funds could be used to pay severance damages in condemnation action.

Relief granted.
· Members of the public have a right to be present while their governing public bodies debate matters that will significantly affect the public.
· Exceptions to the open meeting law should be narrowly construed in favor of requiring public meetings.
· A party who asserts that a public body has violated the open meeting laws has the burden of proving that assertion.
· When a party claims a public body held an illegal executive session, the public body must prove that the session was properly conducted under one of the statutory exceptions.
· The intent of the legislature in enacting open meeting laws was to open the conduct of the business of government to the scrutiny of the public and to ban decision-making in secret.

California

Lindelli v. Town of San Anselmo, 111 Cal.App.4th 1099, 4 Cal.Rptr.3d 453, 3 Cal. Daily Op. Serv. 8115, 2003 Daily Journal D.A.R. 10,061 , Cal.App. 1 Dist., Sep 03, 2003.

Background: Taxpayer and prior provider of waste management services for town filed petition for writ of mandate, arguing that town unlawfully entered into interim contract with successor provider, which would be in effect until referendum on provider could be held. The Superior Court, Marin County, No. CV 025233, Lynn O'Malley Taylor, J., denied relief. Taxpayer and prior provider appealed. 

Holdings: The Court of Appeal, Gemello, J., held that:

(1) exception to mootness applicable to issues of broad public interest applied;

(2) opportunity for taxpayer and prior provider to participate in public hearing did not constitute administrative remedy subject to exhaustion;

(3) taxpayer had standing;

(4) prior provider had standing;

(5) interim contract violated statute imposing stay when legislative body is required to submit ordinance to voters as result of referendum;

(6) town's decision to enter into interim contract was a legislative act, and thus town's decision was subject to referendum process; and

(7) interim contract did not qualify as an urgency measure.

Reversed and remanded.
· Purpose of exhaustion requirement concerning administrative remedies is twofold: to eliminate need for judicial resolution of some disputes, and to provide clearer record for those matters not resolved in administrative process.
· Doctrine requiring exhaustion of administrative remedies does not apply in those situations where no specific administrative remedies are available to plaintiff.
· For purposes of doctrine requiring exhaustion of administrative remedies, opportunity to participate in public hearing prior to legislative action does not constitute administrative remedy subject to exhaustion.
· Statute requiring every agenda for public agency meetings to provide opportunity for public to directly address legislative body on any item of interest before or during legislative body's consideration of item did not require that members of public must raise given legal concern about potential action before any course of action had been adopted or else be forever barred from raising that concern in court.

Connecticut

State v. March, 265 Conn. 697, 830 A.2d 212 , Conn., Sep 09, 2003.

Following defendant's acquittal on charge of manslaughter in the first degree, upon finding that she was not guilty by reasons of mental disease or defect, defendant was committed to jurisdiction of psychiatric security review board. Defendant applied for discharge from jurisdiction of the board. The Superior Court, Judicial District of Litchfield, DiPentima, J., denied defendant's application for discharge. Defendant appealed. The Supreme Court, Sullivan, C.J., held that: (1) standard for interpreting whether defendant was person suffering from "psychiatric disability" such that she constituted a danger to herself or others was to be found in regulation governing practice and procedures before board, which incorporated by reference those disorders defined by Diagnostic and Statistical Manual of Mental Disorders; (2) trial court's adoption of board's finding that defendant posed danger to herself or others if she were to be released into community was proper; and (3) trial court's determination that defendant's diagnosis of severe personality disorder constituted a "psychiatric disability" justifying her involuntary confinement did not violate her right to substantive due process.

Affirmed.
· If a regulation has been in existence for a substantial period of time and the legislature has not sought to override the regulation, this fact, although not determinative, provides persuasive evidence of the continued validity of the regulation.

Delaware

Scheers v. Independent Newspapers, --- A.2d ----, 2003 WL 22175957 , Del.Supr., Sep 16, 2003.

Workers' compensation claimant appealed from a decision of the Industrial Accident Board which granted the employer's petition to terminate total disability benefits, granted the claimant partial disability benefits, granted claimant's petition for additional compensation for outstanding medical bills, and awarded medical witness fees and attorney's fees. The Superior Court, Kent County, affirmed in part and remanded in part. Claimant appealed. The Supreme Court, Jacobs, J., held that: (1) evidence was sufficient to support finding that claimant was not totally disabled, and (2) remand was required in order for the Industrial Accident Board to make the predicate findings necessary to enable both the Superior Court and the Supreme Court to determine the legal correctness of the attorney's fee award.

Affirmed and remanded.
· Substantial evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

Florida

Greenberg v. Cardiology Surgical Ass'n, 855 So.2d 234, 28 Fla. L. Weekly D2256 , Fla.App. 1 Dist., Sep 26, 2003.

Claimant appealed the order of the Judge of Compensation Claims, Sylvia Medina-Shore, J., denying claimant's request for penalties and interest against employer/carrier for late payments of non-award disability benefits. The District Court of Appeal held that, as a matter of first impression, a claimant is entitled to a 20 percent penalty on all installments, because the legislative draftsmen's failure to strike the term "or $5" when the statute was amended was an oversight.

Reversed.
· An administrative rule cannot enlarge, modify, or contravene the provisions of a statute.
Illinois

Chand v. Patla, 342 Ill.App.3d 655, 795 N.E.2d 403, 277 Ill.Dec. 36 , Ill.App. 5 Dist., Aug 06, 2003.

Physician filed complaint for judicial review of decision by Department of Public Aid terminating physician's eligibility to participate in medical assistance program. The Circuit Court, Madison County, Daniel J. Stack, J., reversed Department's decision and awarded physician attorney fees. Department appealed. The Appellate Court, Hopkins, P.J., held that: (1) appeal was not moot, even though physician's eligibility was terminated on different ground in separate proceeding; (2) Department's request for medical records was pursuant to a peer review; (3) Department was required to notify patients that their records might be disclosed; (4) Department's procedures for obtaining mental health records of patients violated Mental Health and Developmental Disabilities Confidentiality Act; (5) physician was entitled to attorney fees as a result of invalidation of Department's procedures; and (6) physician's failure to provide professional documents and answer physician questionnaire was sufficient ground to terminate physician's eligibility.

Affirmed in part and reversed in part; remanded.
· A "rule," within meaning of section of Administrative Procedure Act awarding attorney fees to party who brings an action that results in the invalidation of a rule, is defined as a principle, procedure, or regulation governing conduct or action.

Riverside Medical Center v. Department of Revenue of State of Ill., 342 Ill.App.3d 603, 795 N.E.2d 361, 276 Ill.Dec. 1008 , Ill.App. 3 Dist., Jul 30, 2003.

Taxpayer sought review of decision by the Department of Revenue that taxpayer was not entitled to charitable exemption from property taxes for medical clinics where taxpayer provided free care. The 21st Judicial Circuit Court, Kankakee County, Fred S. Carr, Jr., J., reversed. Department and county board of review appealed. The Appellate Court, McDade, P.J., held that the taxpayer was not entitled to charitable exemption.

Circuit Court reversed; Department decision confirmed.

· The appellate court reviews the administrative agency's decision, rather than that of the trial court.
· The decision of the administrative agency should not be overturned unless it is clearly erroneous.
· An agency's determination should not be overturned unless the record leaves the reviewing court with the definite and firm conviction that a mistake has been committed.

Indiana

Indiana Dept. of Environmental Management v. Twin Eagle LLC, --- N.E.2d ----, 2003 WL 22204184 , Ind., Sep 23, 2003.

Developer brought action for declaratory judgment against state Department of Environmental Management to prevent Department from enforcing state environmental laws against development project in which developer planned to put dredged and fill material in certain wetlands and waters that were not waters of the United States. Department brought motion to dismiss for lack of subject matter jurisdiction, and both developer and Department filed motions for summary judgment. The Superior Court, Marion County, Michael D. Keele, J., granted developer's motion for summary judgment. Department appealed. After granting Department's petition to transfer, the Supreme Court, Boehm, J., held that: (1) developer's challenge presented justiciable controversy or question; (2) Department had statutory authority to regulate discharges into waters of the state; (3) issue of whether Department had authority over developer's specific ponds and wetlands required remand for administrative fact finding; and (4) Department's interim process for granting permits was lawfully implemented.

Reversed and remanded.
· Ordinarily, an administrative agency must resolve factual issues before the trial court acquires subject matter jurisdiction.
· Exhaustion of administrative remedies is not required if a statute is void on its face, and it may not be appropriate if an agency's action is challenged as being ultra vires and void.
· If an action is brought upon the theory that an administrative agency lacks the jurisdiction to act in a particular area, exhaustion of remedies is not required.
· To the extent the issue turns on statutory construction, whether an agency possesses jurisdiction over a matter is a question of law for the courts.
· Administrative agencies may make reasonable rules and regulations to apply and enforce legislative enactments.
Kansas

Klein v. Johnson County Bd. of County Com'rs, 77 P.3d 1009 (Table, Text in WESTLAW), Unpublished Disposition, 2003 WL 22176046 , Kan.App., Sep 19, 2003.

Individual filed petition against board of county commissioners alleging violations of Open Meetings Act and sought writ of mandamus. The Johnson District Court, Larry McClain, J., dismissed. Citizen appealed. The Court of Appeals held that: (1) allegations in complaint stated cause of action for violation of Open Meeting Act; (2) injunctive relief was proper remedy for board's past violation of Act; and (3) decision to authorize feasibility study was not ministerial act.

Reversed and remanded.
· County board of commissioners' decision to proceed with redevelopment feasibility study was discretionary, not ministerial act, and thus was subject to requirements of Open Meetings Act.
· Injunctive relief, rather than mandamus, was proper remedy to address board of county commissioners' past violations of Open Meetings Act.

Kentucky

Lindall v. Kentucky Retirement Systems, 112 S.W.3d 391 , Ky.App., Aug 01, 2003.

State employee sought judicial review of a decision by the Kentucky Retirement Systems that denied her disability retirement for bipolar disorder. The Circuit Court, Franklin County, William L. Graham, J., affirmed. The Court of Appeals, McAnulty, J., held that: (1) bipolar disorder was preexisting condition; (2) employee could not base claim on aggravation of condition by workplace stress; and (3) disparate treatment of injuries aggravated by physical and non-physical causes did not violate equal protection.

Affirmed.
· In reviewing an agency decision, a court may only overturn that decision if the agency acted arbitrarily or outside the scope of its authority, if the agency applied an incorrect rule of law, or if the decision itself is not supported by substantial evidence in the record.
· The court's role is to review an administrative decision, not to reinterpret or reconsider the merits of the claim.

North Carolina

Murphy Family Farms v. North Carolina Dept. of Environment and Natural Resources, 585 S.E.2d 446 , N.C.App., Sep 16, 2003.

Operator of hog production facility filed petition for judicial review of decision of the Environmental Management Commission (EMC) imposing penalties for violations of water standards and violations of waste management system permit. The Superior Court, Duplin County, Benjamin G. Alford, J., reversed in part, reducing the amount of penalties and finding no permit violations. Department of Environment and Natural Resources (DENR) appealed. The Court of Appeals, Steelman, J., held that: (1) operator committed eight violations of water quality standards, rather than just one; (2) operator did not violate notice provisions of its permit; (3) trial court acted within its discretion in taxing deposition costs of operator's expert; and (4) trial court erred in reducing the investigative and enforcement costs assessed by EMC.

Affirmed in part; reversed in part.
· In reviewing the trial court's order on a final agency decision, the Court of Appeals must determine whether the trial court: (1) applied the correct standard of review; and (2) whether it did so properly.
· The standard of review by the trial court, when reviewing a final agency decision, is determined by the type of error asserted; errors of law are reviewed de novo, while the "whole record test" is applied to allegations that the agency decision was not supported by the evidence, or was arbitrary and capricious.

Welter v. Rowan County Bd. Of Com'rs, 585 S.E.2d 472 , N.C.App., Sep 16, 2003.

Owners of go-kart track filed petition for writ of certiorari, seeking review of decision of county zoning board of adjustment that upheld zoning administrator's conclusion that track had discontinued its regular use and could no longer be operated as non-conforming use. The Superior Court, Rowan County, remanded for further findings of fact. On remand, the Board entered new order upholding administrator's decision. Owners filed amended petition for writ of certiorari. The Superior Court, Larry G. Ford, J., entered order affirming Board's decision. Owners appealed. The Court of Appeals, McGee, J., held that: (1) de novo review was appropriate standard of review to be used by trial court when reviewing claim that board misinterpreted zoning ordinance; (2) trial court failed to employ appropriate de novo review; and (3) rather than addressing dispositive issue itself, Court of Appeals would remand to trial court for proper review of board's interpretation of zoning ordinance.

Reversed and remanded.
· Where appealing party contends that agency's decision was unsupported by evidence or was arbitrary and capricious, trial court applies "whole-record test," under which reviewing court is required to examine all competent evidence, that is, the whole record, in order to determine whether agency decision is supported by substantial evidence.
· Whole-record test used by courts to review decision of administrative agency does not allow reviewing court to replace agency's judgment as between two reasonably conflicting views, even though court could justifiably have reached different result had matter been before it de novo.
· If appealing party contends agency decision was based on error of law, trial court employs de novo review.
· Under de novo review of agency's alleged error of law, superior court considers matter anew and freely substitutes its own judgment for agency's judgment.
· Trial court, when sitting as appellate court to review decision of quasi- judicial body, must set forth sufficient information in its order to reveal scope of review utilized and application of that review.
· When Court of Appeals reviews decision of trial court reviewing agency decision, appellate court examines trial court's order for error of law.

Oregon

Eppler v. Board of Tax Service Examiners, 189 Or.App. 216, 75 P.3d 900 , Or.App., Aug 13, 2003.

See summaries – 8/20.
Managed Healthcare Northwest, Inc. v. Department of Consumer and Business Services, 189 Or.App. 444, 75 P.3d 912 , Or.App., Sep 10, 2003.

Workers' compensation managed care organizations (MCOs) petitioned for review of regulation by the Department of Consumer and Business Services on authorization of non-member primary care physicians (PCPs). The Court of Appeals, Wollheim, J., held that regulation was valid in requiring the MCOs to authorize non-member PCPs to provide care and prohibiting the MCOs from denying authorization based on past practices.

Held valid.
· In interpreting administrative rules, courts apply the same principles of interpretation that are used to construe statutes; thus, they first examine the text and context of the applicable rules.

Pennsylvania


Com. v. Sanico, Inc., 830 A.2d 621 , Pa.Cmwlth., Aug 13, 2003.

See summaries – 8/20.
Elite Industries, Inc. v. Pennsylvania Public Utility Com'n, 832 A.2d 428 , Pa., Sep 24, 2003.

Protesters sought review of decision by the Public Utility Commission (PUC), No. A-00115605F0003, to permit issuance of certificate of public convenience to passenger motor carrier for intrastate limousine service. Protesters appealed. The Commonwealth Court, No. 1474 C.D. 2001, Kelley, J., 793 A.2d 160, reversed. Review was granted. The Supreme Court, No. 155 MAP 2002, Eakin, J., held that the Commonwealth Court improperly required a showing of public necessity and deprived the PUC of its discretion and statutory authority to grant the certificate if it was necessary or proper.

Reversed.
· An agency may revise its policies and amend its regulations in interpreting its statutory mandates.

Maranca v. Pennsylvania Bd. of Probation and Parole, 830 A.2d 644 , Pa.Cmwlth., Aug 15, 2003.

Parolee appealed decision of the Pennsylvania Board of Probation and Parole, No. 3545-V, denying administrative relief from order recommitting parolee to serve 24 months back time as a convicted parole violator. The Commonwealth Court, No. 230 C.D. 2003, Mirarchi, J., held that application of presumptive range for statutory rape was appropriate for defendant's offense of sexual assault.

Affirmed.
· The "capricious disregard" of evidence standard of review is a component of appellate consideration in every administrative agency adjudication where the question is properly brought before the court.

Network for Quality M.R. Services in Pennsylvania v. Com., Dept. of Public Works, --- A.2d ----, 2003 WL 22213666 , Pa.Cmwlth., Jul 18, 2003.

Health care providers that provided care and services to persons with mental retardation filed petition seeking to require Department of Public Welfare (DPW) to increase reimbursements to providers. The Commonwealth Court, No. 92 M.D. 2002, Leadbetter, J., held that providers were required to exhaust their administrative remedies.

Petition for review dismissed.
· A party challenging administrative action must exhaust available administrative remedies before seeking relief in court.
· A petitioner is obligated to pursue available administrative remedies before seeking relief in court despite the fact that constitutional claims have been raised.

South Dakota

In re Klein, --- N.W.2d ----, 2003 WL 22211402, 2003 SD 119 , S.D., Sep 24, 2003.

The Department of Commerce and Regulation imposed sanctions on appraiser for violating Uniform Standards of Professional Appraisal Practice (USPAP). Appraiser appealed. The Fourth Judicial Circuit Court, Butte County, Jerome A. Eckrich, III, J., affirmed. Appraiser appealed. The Supreme Court, Sabers, J., held that: (1) appraiser's failure to use "before and after" method violated USPAP, and (2) evidence supported finding that appraisal was incompetent.

Affirmed.
· In administrative appeal, agency findings are examined in the same manner as the circuit court to decide whether they were clearly erroneous in light of all the evidence.
· An agency's conclusions of law are fully reviewable.
Texas


Garcia v. State, 112 S.W.3d 839 , Tex.App.-Hous. (14 Dist.), Aug 07, 2003.

Defendant was convicted following a bench trial in the District Court, Harris County, George H. Godwin, J., of intoxication manslaughter, and he appealed. The Court of Appeals, John S. Anderson, J., held that: (1) defense counsel did not render ineffective assistance; (2) blood test results conducted on blood drawn from defendant two hours after accident were reliable, and thus admissible; (3) state's failure to extrapolate defendant's blood alcohol content (BAC) at time of his accident by taking into account what he ate and drank prior to driving did not render inadmissible results of blood tests conducted on blood drawn from defendant; and (4) evidence was legally and factually sufficient to support conclusion that defendant's intoxication caused accident.

Affirmed.
· Unless expressly provided otherwise, a reference to any portion of a statute or rule applies to all reenactments, revisions, or amendments of the statute or rule.

Hill v. Palestine Independent School Dist., 113 S.W.3d 14, 143 Lab.Cas. P 59,215 , Tex.App.-Tyler, Nov 22, 2000.

Former teacher sued school district, alleging that school district violated the Texas Open Meetings Act by failing to give adequate public notice that it would hold a hearing concerning the nonrenewal of teacher's employment contract. Both parties moved for summary judgment. The 87th Judicial District Court, Anderson County, Sam B. Bournias, J., granted school district's motion for summary judgment and denied teacher's motion. Teacher appealed. The Tyler Court of Appeals, Davis, C.J., held that inadequate notice did not render the hearing voidable under Texas Open Meetings Act.

Affirmed.
· Governmental actions in violation of the Texas Open Meetings Act are voidable.
· If a meeting involves only deliberation, a governmental body does not violate the Texas Open Meetings Act by holding such a meeting in closed session.
· Texas Open Meetings Act is not a legislative scheme for service of process and has no due process implications.
· The purpose of the Texas Open Meetings Act is to provide openness at every stage of a governmental body's deliberations.

Texas Alcoholic Beverage Com'n v. Twenty Wings, Ltd., 112 S.W.3d 647 , Tex.App.-Fort Worth, Jun 26, 2003.

Restaurant filed petition challenging decision of county judge, sitting in his administrative capacity, denying application for alcoholic beverage license. The 48th District Court, Tarrant County, George A. Crowley, J., reversed. Texas Alcoholic Beverage Commission (TABC) appealed. The Court of Appeals, Anne Gardner, J., held that county judge had sufficient reasons to deny the application.

Reversed and rendered.
· Substantial evidence to support administrative decision need only be more than a scintilla; the evidence may greatly preponderate against the decision and still amount to substantial evidence in favor of the decision.

Texas Dept. of Public Safety v. Friedel, 112 S.W.3d 768 , Tex.App.-Beaumont, Jul 31, 2003.

Motorist petitioned for judicial review of an ALJ's default order authorizing the Texas Department of Public Safety to suspend motorist's license. The County Court at Law No. Three, Montgomery County, Mason Martin, J., remanded the case for a hearing on the merits, granted sanction against Department, and ordered Department to pay motorist's attorney fees. Department appealed. The Court of Appeals, David B. Gaultney, J., held that: (1) motorist established good cause to have default order set aside, and (2) Department's motion for new trial after county court remanded case for a hearing on the merits was not frivolous or groundless and thus did not warrant sanctions.

Affirmed in part and reversed and rendered in part.
· On judicial review of an administrative order, the Court of Appeals reviews the agency record to determine whether there is substantial evidence to support the ALJ's decision; it reviews the determination by the county court at law de novo.
· If an agency or its mission is not injured by setting aside a default administrative order and if the default was due to accident or mistake, an administrative law judge should set aside the default order and decide the case on its merits.

Van Independent School Dist. v. McCarty, 2003 WL 22204895 , Tex.App.-Tyler, Sep 24, 2003.

Former employee filed wrongful termination suit against school district. District responded to the suit with a plea to the jurisdiction. The 294th Judicial District Court, Van Zandt County, denied district's plea to the jurisdiction, and district appealed. The Court of Appeals, James T. Worthen, C.J., held that: (1) when school board proceeded to hear evidence on the merits, it waived the requirement that employee's grievance, to be heard by the board, had to have been filed within seven days of his termination, and when the time requirement was waived, and the school board heard the merits of employee's grievance, employee satisfied school district's local administrative remedies; and (2) employee's complaint alleging that school board terminated him in retaliation for filing a workers' compensation claim did not address the "school laws of this state," and therefore, employee was not required to appeal the school board's decision terminating him to the Commissioner of Education pursuant to statute authorizing appeals to the Commissioner if person is aggrieved by the "school laws of this state."

Affirmed.
· As a general rule, a party to an administrative proceeding is not entitled to judicial review until the party has pursued correction through the prescribed administrative process.
· Exhaustion of administrative remedies is a prerequisite to the trial court's jurisdiction in a case involving disputed fact issues.
· Completion of administrative hearing process is a prerequisite to the district court's subject matter jurisdiction.

Washington

Diehl v. Western Washington Growth Management Hearings Bd., 75 P.3d 975 , Wash.App. Div. 2, Sep 02, 2003.

Petitioner sought judicial review of decision of growth management hearings board that county's comprehensive plan and development regulations complied with Growth Management Act (GMA) goals and requirements relating to rural lands. The Superior Court, Mason County, Karlynn Haberly, J., dismissed petition for failure to comply with service of process requirements, and denied petitioner's motion for reconsideration. Petitioner appealed. The Court of Appeals, Seinfeld, J., held that: (1) civil rule's proof of service requirements applied to review of board's decision; (2) petitioner failed to prove that he complied with the Administrative Procedure Act's (APA) service requirements; (3) county did not waive any claim of improper service; and (4) substantial compliance with APA's service requirements was not sufficient to invoke superior court's jurisdiction.

Affirmed.
· Generally the civil rules apply when the superior court exercises its general original jurisdiction, not when it is hearing an appeal from an agency's determination under its limited appellate jurisdiction.
· "Ancillary," as used in section of Administrative Procedure Act (APA) stating that court rules not inconsistent with the APA govern ancillary procedural matters in review proceedings, means aiding, attendant upon, describing a proceeding attendant upon or which aids another proceeding considered as principal, and auxiliary or subordinate.
· When reviewing an administrative decision, the superior court acts in its limited appellate capacity.
· The petitioner must meet all statutory procedural requirements to invoke the superior court's appellate jurisdiction to review an agency action; absent proper service, the superior court lacks subject matter jurisdiction.
· Substantial compliance with the service requirements of the Administrative Procedure Act (APA) is not sufficient to invoke the appellate, or subject matter, jurisdiction of the superior court.

Whidbey Environmental Action Network v. Island County, 76 P.3d 1215 , Wash.App. Div. 1, Sep 29, 2003.

Organization sought review of county's comprehensive plan, the zoning code, and the fish and wildlife habitat conservation areas provisions. Regional growth management hearings board found that certain aspects of plan failed to comply with requirements of the Growth Management Act (GMA). County sought review of findings of noncompliance and invalidity, and organization sought review of board's determinations of compliance. The Superior Court, Island County, David A. Nichols, J., ruled in favor of county on every issue. Organization appealed. The Court of Appeals, Cox, A.C.J., held that: (1) county's comprehensive plan ensured variety of rural densities; (2) 25-foot buffers for type 5 streams were inadequate; (3) county's buffers for type 3 and 4 streams complied with GMA; (4) 25-foot buffers on Category B wetlands were inadequate to provide protection for wildlife habitat; and (5) county's agricultural exemption to its critical areas ordinance was overbroad.

Affirmed in part and reversed in part.
· Where there is room for two opinions, an action taken after due consideration is not arbitrary and capricious, for purposes of the Administrative Procedure Act, even though a reviewing court may believe it to be erroneous.
