Alaska


State v. Dupier, 74 P.3d 922, Alaska App., Aug 01, 2003.

Fishers who held federal permits to fish for halibut and sable fish off the coast of Alaska were charged by the State with violating state law by landing their fish in the state without first obtaining an interim-use or landing permit from the Commercial Fisheries Entry Commission (CFEC). The District Court, Third Judicial District, Homer, M. Francis Neville, J., dismissed charges. State appealed. On grant of rehearing, the Court of Appeals, Stewart, J., held that: (1) regulation requiring fishers operating exclusively in federally managed fisheries in the exclusive economic zone (EEZ) to obtain interim-use permits in order to land fish in state port was invalid, and (2) fishers could not be prosecuted for not obtaining state landing permits when CFEC was not authorized to issue such permits.

Affirmed.
· An agency can exceed its statutory authority either by pursuing impermissible objectives or by employing means outside its powers.

California
California Teachers Ass'n v. California Com'n on Teacher Credentialing, 4 Cal.Rptr.3d 369, 3 Cal. Daily Op. Serv. 8043, 2003 Daily Journal D.A.R. 9923, Cal.App. 3 Dist., Aug 29, 2003.

Background: Credentialed teacher and teachers association filed petition for writ of mandamus to compel Commission on Teacher Credentialing (COTC) and Committee on Credentials to disclose unredacted materials related to misconduct investigation. The Superior Court, Sacramento County, No. 01CS01575, Morrison C. England, Jr., J., denied petition. Teacher and association appealed. 

Holdings: The Court of Appeal, Morrison, J., held that:

(1) addresses of complainants did not "constitute the basis for the allegations" against credentialed teacher, within meaning of Education Code's discovery provision;

(2) Information Practices Act (IPA) authorized COTC to redact address and other identifying information for complainants and witnesses; and

(3) COTC regulation requiring disclosure of addresses or other personal identifying information of third parties that was not basis of allegations, without prior written consent of person, was invalid.

Affirmed.
· A regulation adopted by an administrative agency pursuant to its delegated rulemaking authority has the force and effect of law.
· Regulations validly prescribed by a government administrator are binding upon him as well as the citizen.
· A regulation conflicts with the statute if it would alter or amend the governing statutes or enlarge or restrict the agency's statutory power.
· Generally, there is no due process right to prehearing discovery in administrative hearing cases, and the scope of discovery in administrative hearings is governed by statute and the agency's discretion.
Carrancho v. California Air Resources Bd., 4 Cal.Rptr.3d 536, 3 Cal. Daily Op. Serv. 8292, 2003 Daily Journal D.A.R. 10,367, Cal.App. 3 Dist., Aug 13, 2003.
Background: Rice growers filed a petition for writ of mandate, alleging that state agencies' diversion plan and progress report, developed pursuant to the Connelly-Areias-Chandler Rice Straw Burning Reduction Act of 1991, failed to comply with statute. The Superior Court of Sacramento County, No. 00CS01398, Gail D. Ohanesian, J., denied the petition, and the growers appealed. 

Holdings: The Court of Appeal, Raye, Acting P.J., held that:

(1) agencies' development of plan and report under the Act were quasi-legislative in nature, subject to deferential judicial review;

(2) agencies' development of diversion plan and progress report was not informal action so as to allow admission of evidence outside the administrative record;

(3) diversion plan was not arbitrary, capricious, or inconsistent with statutory mandate; and

(4) progress report did not fail to comply with the statute.

Affirmed.
· An ordinary mandamus action permits judicial review of ministerial duties as well as quasi-legislative acts of public agencies.
· In reviewing quasi-legislative decisions of public agencies, the trial court does not inquire whether, if it had power to act in the first instance, it would have taken the action taken by the administrative agency; the authority of the court is limited to determining whether the decision of the agency was arbitrary, capricious, entirely lacking in evidentiary support, or unlawfully or procedurally unfair.
· In applying the deferential "arbitrary and capricious" standard to a decision of a public agency, a court must ensure that the agency has adequately considered all relevant factors and has demonstrated a rational connection between those factors, the choice made, and the purposes of the enabling statute.
· Courts exercise limited review of decisions of public agencies out of deference to the separation of powers between the Legislature and the judiciary and to the legislative delegation of administrative authority to the agency, and to the presumed expertise of the agency within its scope of authority.
· When reviewing the decision of a public agency, the court does not weigh the evidence adduced before the agency or substitute its judgment for that of the agency, for to do so would frustrate legislative mandate.
· The appropriate degree of judicial scrutiny of decisions of public agencies in any case lies along a continuum with nonreviewability at one end and independent judgment at the other; quasi-legislative administrative decisions are at that point of the continuum at which judicial review is more deferential, but ministerial and informal actions do not merit deference and therefore lie toward the opposite end of the continuum.
· On review of a trial court's ruling on the appropriateness of a public agency's decision, the Court of Appeal must determine whether the agency had a ministerial duty capable of direct enforcement or a quasi-legislative duty entitled to a considerable degree of deference.
· Although the ultimate responsibility for construction of a statute rests with the courts, a court passing on the means employed by an administrative agency to effectuate a statutory purpose will not substitute its judgment for that of the agency in the absence of arbitrary and capricious action.
· In technical matters requiring the assistance of experts and the collection and study of statistical data, courts let administrative boards and officers solve their problems with as little judicial interference as possible.

Jackson v. City of Los Angeles, 111 Cal.App.4th 899, 4 Cal.Rptr.3d 325, 3 Cal. Daily Op. Serv. 7885, 2003 Daily Journal D.A.R. 9872, Cal.App. 2 Dist., Aug 28, 2003.

Background: Former city police officer filed a petition for peremptory writ of mandate and a claim for ancillary damages against city and its chief of police, claiming that the investigation relating to his termination was not completed within one year of discovery and thus was barred. The Superior Court, Los Angeles County, No. BS067430, David P. Yaffe, J., denied officer's petition and entered judgment. Officer appealed. 

Holdings: The Court of Appeal, Kitching, J., held that:

(1) Bill of Rights Act, rather than city charter, established statute of limitations in city's action to discharge officer, and

(2) one-year limitations period for filing charge against officer began to run on date when officer's partner reported officer's alleged misconduct to another officer, who then notified his supervisor, a sergeant II.

Reversed and remanded with directions.
· When an administrative decision substantially affects a fundamental vested right, trial court uses an independent judgment standard of review, examines administrative record for errors of law, and exercises its independent judgment upon the evidence.
Southern California Edison Co. v. Peevey, 31 Cal.4th 781, 74 P.3d 795, 3 Cal.Rptr.3d 703, 3 Cal. Daily Op. Serv. 7580, 2003 Daily Journal D.A.R. 9474, Cal., Aug 21, 2003.

Background: Electric public utility brought action for injunctive and declaratory relief against Commissioners of California Public Utilities Commission (PUC), alleging, inter alia, that Commission's refusal to increase utility's retail rates as its wholesale power costs rose was preempted under federal filed-rate doctrine. After granting permissive intervention to nonprofit utility reform organization and denying motions to intervene by wholesale generators of electricity and trade association for local manufacturing and technology companies, the United States District Court for the Central District of California, Ronald S.W. Lew, J., approved parties' stipulated judgment. Nonprofit organization and proposed intervenors appealed. The United State Court of Appeals for the Ninth Circuit, 307 F.3d 794, certified questions to the California Supreme Court. 

Holdings: The Supreme Court, Werdegar, J., held that:

(1) regardless of whether costs to be recovered by electric public utility, under stipulated judgment, were regarded as procurement costs or as generation- related costs, they were not uneconomic costs which, by statute, could not be recovered after rate freeze period for transition to more competitive electricity market structure;

(2) stipulated judgment did not violate state statute freezing rates during transition period; and

(3) Commission could approve settlement in closed session.

Certified questions answered.
· Provision of Bagley-Keene Open Meeting Act, allowing a state agency to meet in closed session to "confer with" and "receive advice from" its attorney regarding litigation, does not require a state agency, after deliberating in closed session on a proposed settlement of litigation, to announce its proposed decision in public session, identify the litigation involved, and accept public comment on the proposed settlement before voting on it, where closure was deemed necessary to avoid prejudice to a favorable settlement.

D.C.
George Washington University v. District of Columbia Bd. of Adjustment, 2003 WL 22097767, D.C., Sep 11, 2003.

University petitioned for review of a decision of the Board of Zoning Adjustment (BZA) imposing conditions on campus plan for student housing. The Court of Appeals, Schwelb, J., held that: (1) the Human Rights Act applied, but was not violated by the conditions regarding student housing; (2) condition concerning on-campus buildings, if any provision in the conditions on approval of campus plan was declared invalid, was invalid as chilling university's exercise of its fundamental right to seek judicial redress; (3) requiring university to obtain approximately 1500 beds on campus or outside of adjacent neighborhoods in a relatively brief period of time was invalid; and (4) the BZA could require university to make 5600 beds and a bed for each student above 8000 available on campus by 2006 and could impose a moratorium on non- residential development on university campus if the university failed to provide additional on-campus beds as required.

Affirmed in part, vacated in part, and remanded.
· "Substantial evidence" is relevant evidence which a reasonable trier of fact would find adequate to support a conclusion.
· On appeal of an agency decision, the Court of Appeals must determine whether (1) the agency made a finding of fact on each material contested issue of fact; (2) substantial evidence in the record supports each finding; and (3) the conclusions of law follow rationally from the findings.
· Although the Court of Appeals accords weight to the agency's construction of the statutes which it administers, the ultimate responsibility for deciding questions of law is assigned to the Court.
Lincoln Hockey, LLC v. District of Columbia Dept. of Employment Services, 2003 WL 22097765, D.C., Sep 11, 2003.
Hockey club and its insurance carrier appealed decision of the Department of Employment Services awarding workers' compensation benefits to claimant, who was a professional hockey player. The Court of Appeals, Steadman, J., held that Department of Employment Services' decision awarding workers' compensation benefits to claimant did not flow rationally from the facts and was not supported by substantial evidence.

Vacated and remanded.
· When reviewing an agency decision on appeal, appellate court inquires: (1) whether the agency has made a finding of fact on each material contested issue of fact; (2) whether substantial evidence of record supports each finding; and (3) whether conclusions legally sufficient to support the decision flow rationally from the findings.
· The proper judge of credibility is the hearing examiner and an appellate court cannot substitute its judgment as to credibility for that of the hearing examiner.

Wilson v. Hart, 829 A.2d 511, D.C., Jul 31, 2003.

Former occupants of apartment brought wrongful eviction action against owner and District. The Superior Court, Gregory E. Mize, J., granted summary judgment in favor of owner and District. Occupants appealed. The Court of Appeals, Steadman, J., held that: (1) action was barred by collateral estoppel to extent that suit depended upon establishment of direct landlord-tenant relationship, but (2) fact issues regarding existence of a subtenancy relationship precluded summary judgment.

Reversed in part and remanded.
· Collateral estoppel applies not only to judicial adjudications, but also to determinations made by agencies other than courts, when such agencies are acting in a judicial capacity.
· To extent that former occupants' suit against property owner and District depended upon establishment of direct landlord-tenant relationship, collateral estoppel operated to preclude recovery for wrongful eviction; after Rental Housing Commission dismissed occupants' tenant petition for lack of a direct landlord-tenant relationship, occupants failed to move for reconsideration and failed to appeal decision.

Georgia

Barrett v. Sanders, 262 Ga.App. 63, 584 S.E.2d 676, 3 FCDR 2126, Ga.App., Jun 30, 2003.

After deputy sheriff's employment was terminated arising from his alleged involvement in a series of home break-ins, he appealed to the county personnel board. The board affirmed the termination. Deputy petitioned for certiorari to the superior court. The Superior Court, Fulton County, Arrington, J., reversed. County Sheriff appealed. The Court of Appeals, Adams, J., held that: (1) trial court erred by concluding that under county personnel regulations, the county manager and sheriff did not have authority to terminate deputy, where record did not contain a copy of regulations relied on by deputy, and (2) pursuant to state legislation providing that sheriff may terminate a classified employee for sufficient, just, and proper cause, county personnel board had substantial evidence supporting its termination decision.

Reversed.
· Whether an administrative board abused its discretion by acting arbitrarily and capriciously is a question of law to be addressed de novo by the appellate courts.

Hawaii


State v. Hoshijo ex rel. White, 102 Hawai'i 307, 76 P.3d 550, Hawai'i, Sep 12, 2003.

State university sought judicial review of administrative determination that it had discriminated in public accommodations. The First Circuit Court, B. Eden Weil, J., affirmed in part and reversed in part. University appealed, and complainant cross-appealed. The Supreme Court, Acoba, J., held that: (1) circuit court's proper review of decision of Hawai'i Civil Rights Commission (HCRC) was de novo; (2) student manager of university basketball team was agent of university while interacting with public; (3) student manager's actions in shouting racial slurs and threats at spectator fell within scope of his authority as agent of university; and (4) racial slurs and threats were not protected speech within scope of First Amendment.

Affirmed.
· Appropriate standard for circuit court's review of decision of Hawai'i Civil Rights Commission (HCRC) was de novo review; statute setting forth de novo standard for review of decisions of HCRC was more specific than statute governing judicial review of agency decisions generally, which provided for application of clearly erroneous standard to agency's findings of fact and de novo review of its conclusions of law under the right or wrong standard.
· Supreme Court's standard of review of an appeal from the circuit court regarding an appeal from the Hawai'i Civil Rights Commission (HCRC) is that it reviews the findings of fact of the circuit court under a clearly erroneous standard, and its conclusions of law de novo under the right or wrong standard.

Maryland


Murrell v. Mayor & City Council Of Baltimore, 376 Md. 170, 829 A.2d 548, Md., Jul 30, 2003.

Property owner sought judicial review of an administrative decision by city department of housing and community development to raze certain buildings. The Circuit Court, Baltimore City, Byrnes, J., affirmed department's decision, and property owner appealed. The Court of Special Appeals dismissed appeal. On grant of property owner's petition for writ of certiorari, the Court of Appeals, Eldridge, J., held that: (1) substance of circuit court action was common law mandamus action and, as such, circuit court's decision was appealable under general appeals statute, and (2) department's failure to comply with mandatory procedural duties required remand to department for further administrative proceedings.

Reversed and remanded.
· Where no other statute authorizes an appeal in the type of case covered by section of the Courts and Judicial Proceedings Article creating an exception to the general appeals statute for statutory actions in the circuit courts seeking judicial review of adjudicatory administrative decisions, the Court of Special Appeals is not authorized to entertain the appeal and must dismiss it.
· Because the impact of the section of the Courts and Judicial Proceedings Article creating an exception to the general appeals statute for statutory actions in the circuit courts seeking judicial review of adjudicatory administrative decisions is chiefly upon actions for judicial review of local government adjudicatory administrative decisions, the right to appeal a circuit court's decision in these judicial review actions is primarily dependent upon local laws.

Mississippi

Electronic Data Systems Corp. v. Mississippi Div. of Medicaid, --- So.2d ----, 2003 WL 22098803, Miss., Sep 11, 2003.

Former fiscal agent of Division of Medicaid sought review of Division's decision to award fiscal agent contract to new company. The Chancery Court, Hinds County, Denise Owens, J., found in favor of Division. Former fiscal agent appealed. The Supreme Court, Carlson, J., held that: (1) former agent's action was appropriately treated as an administrative appeal; (2) Division's decision was supported by substantial evidence and was not arbitrary or capricious; (3) former agent was not entitled to bring a § 1983 claim against Division; (4) former agent was not entitled to a preliminary injunction; (5) former agent was not entitled to access to new agent's highly confidential pricing models; and (6) chancery court had jurisdiction over action.

Affirmed.
· Review of an agency decision by the appellate court is limited to the record and to the agency's findings.
· The appellate court may not reweigh the facts, nor may it substitute its judgment for that of the agency.
· For purposes of reviewing an agency decision, the lower tribunal is the trier of fact as well as the judge of the witnesses' credibility.
· An administrative holding which is supported by substantial evidence cannot be arbitrary and capricious; substantial evidence is defined as evidence which is substantial, that is affording a substantial basis of fact from which the fact in issue can be reasonably inferred.
· Administrative decisions which one could consider to be fairly debatable are not arbitrary or capricious.
· Supreme Court accords great deference to an administrative agency's construction of its own rules and regulations and the statutes under which it operates.
· On an appeal of an administrative action, the burden of proof rests with the party challenging the actions of an administrative agency.
· The only grounds for overturning administrative agency action by the appellate process is that the state agency has acted capriciously, unreasonably, arbitrarily, has abused its discretion, or has violated a vested constitutional right of a party.
· An agency action is arbitrary when it is done without adequately determining principle, not done according to reason or judgment, but depending upon the will alone, absolute in power, tyrannical, despotic, non-rational, implying either a lack of understanding of or a disregard for the fundamental nature of things.
· An agency action is capricious when it is done without reason, in a whimsical manner, implying either a lack of understanding of or a disregard for the surrounding facts and settled controlling principles.

New York

Maurer v. State Emergency Management Office, 763 N.Y.S.2d 737, 2003 N.Y. Slip Op. 23700, N.Y.Sup., Jun 30, 2003.

State employees brought article 78 proceeding, challenging decision to cap their overtime pay for period they were ordered to work emergency overtime following terrorist attack. The Supreme Court, Albany County, James B. Canfield, J., held that: (1) earlier commencement of a timely article 78 proceeding challenging salary cap did not toll statute of limitations for similarly situated individuals; (2) decision in prior proceeding did not resuscitate causes of action that were time-barred or create new freestanding mandamus causes of action; and (3) four-month limitations period commenced to run when the employees received capped overtime compensation.

Petition dismissed.
· Governmental entities have no obligation to revisit all prior administrative determinations in light of subsequent article 78 determinations; decisions apply prospectively to subsequent petitioners.
· An administrative determination becomes final and binding, so as to start running of four month limitations period when article 78 proceeding must be commenced, when the petitioner seeking review has been aggrieved by it or it has impact on the petitioner.

Mays-Watt v. Hernandez, 196 Misc.2d 56, 763 N.Y.S.2d 707, 2003 N.Y. Slip Op. 23524, N.Y.Sup., Apr 11, 2003.

Tenant-of-record's sister brought Article 78 action seeking judicial review of city Housing Authority's denial of petition to succeed to tenancy of apartment as remaining household member after tenant vacated. The Supreme Court, County of Bronx, Dianne T. Renwick, J., held that: (1) summary denial of petition to allow sister to permanently join household while non-desirability charges were pending violated regulation requiring suspension of determination of petition until charge was resolved; (2) summary denial of petition while charges were pending violated due process; and (3) summary denial of petition was not final and binding, for purposes of four-month limitations period.

Denial vacated; Article 78 petition granted.
· Properly promulgated substantive agency regulations have the force and effect of law.
· An agency determination is final, for the purposes of triggering the four-month statute of limitations, when the petitioner is aggrieved by the determination.
· A petitioner is aggrieved, for the purposes of triggering the four-month limitations period for filing grievance against agency, once the agency has issued an unambiguously final decision that puts the petitioner on notice that all administrative appeals have been exhausted.
· The four-month limitations period governing proceedings against a public agency or an officer does not commence where the agency has created the impression that the determination, albeit issued, was intended to be nonconclusive.
· If an agency has created ambiguity or uncertainty as to whether a final and binding decision has been issued, for the purposes of triggering the four-month limitations period for filing an grievance challenging the decision, the courts should resolve any ambiguity created by the public body against it in order to reach a determination on the merits and not deny a party his day in court.

North Carolina

Town of Wallace v. North Carolina Dept. of Environment and Natural Resources, 584 S.E.2d 809, N.C.App., Aug 19, 2003.

Town filed a contested case petition challenging Division of Water Quality's assessment of a penalty against the town for a break in its sewer system. After an administrative hearing, an ALJ issued a recommended decision finding penalty had been assessed improperly. The Environmental Management Commission rejected the ALJ's recommendation but reduced the penalty, and town petitioned for judicial review. The Duplin County Superior Court, Gary E. Trawick, J., reversed and remanded the Commission, and Division appealed. The Court of Appeals, Steelman, J., held that: (1) evidence was sufficient to establish that town failed to adequately maintain sewer line and caused violations of water quality standards, and (2) trial court could not enjoin Division from executing its statutory duties.

Reversed and remanded.
· Appellate court review of a trial court's reversal of a final agency decision involves two inquiries: (1) whether the trial court exercised the appropriate standard of review; and (2) whether the trial court properly applied the standard of review.
· Court of Appeal's scope of review in an appeal of a final agency decision is the same as that employed by the trial court.
· Alleged errors of law in a final agency decision, including questions of statutory interpretation by the agency, are reviewed de novo by the trial court.
· Where an allegation is made that a final agency decision is not supported by competent evidence or is arbitrary and capricious, the trial court must review the decision under the whole record test.
· The whole record test, in an appeal of a final agency decision, requires the trial court to examine all evidence before the agency and to determine whether the decision has a rational basis in the evidence; if the trial court concludes that there is substantial competent evidence in the record to support the findings, the agency decision must stand.
· Substantial evidence, for purposes of the whole record test in an appeal of a final agency decision, is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion; it is more than a scintilla or a permissible inference.
· In an appeal of a final agency decision, the trial court may not weigh the evidence presented to the agency or substitute its own judgment for that of the agency.
· In an appeal of a final agency decision, findings contained in the final agency decision which are not objected to by the petitioner are binding on the trial court.
· For purposes of an appeal of a final agency decision, conflicts in testimony and witness credibility are issues to be determined by the agency, not the reviewing court.
· The whole record test does not allow the reviewing court to replace the agency's judgment as between two reasonably conflicting views, even though the court could justifiably have reached a different result had the matter been before it de novo..

Oregon

Johnson v. Employment Dept., 189 Or.App. 243, 74 P.3d 1159, Or.App., Aug 13, 2003.

Claimant, a county employee, sought review of denial of unemployment benefits by the Employment Appeals Board (EAB). The Court of Appeals, 177 Or.App. 464, 34 P.3d 716, reversed and remanded. On remand, the EAB reaffirmed its first decision. Claimant appealed. The Court of Appeals, Schuman, J., held that: (1) substantial evidence supported EAB's finding that claimant's failure to pay county for delivery of firewood was not a good faith error, but (2) matter would be remanded to permit county employment department to decide whether claimant's failure to pay county a $10 fee for firewood delivery was "misconduct" or came under "isolated instance" exception to misconduct rule.

Reversed and remanded.
· The Court of Appeals' interpretation of administrative rules should show significant deference to the agency's own interpretation if it is within the range of its responsibility for effectuating a broadly stated statutory policy.


Owen v. Division of State Lands, 189 Or.App. 466, 76 P.3d 158, Or.App., Sep 10, 2003.

Property owner sought review of final order of Division of State Lands, which upheld a cease and desist order that directed owner to stop fill activities on a road that spanned wetlands located on property. The Court of Appeals, Brewer, J., held that road work constituted maintenance of a farm road, which was exempt from permit requirements.

Reversed.
· When an agency's interpretation or application of a provision of law is at issue, the reviewing court's standard of review depends upon whether the phrase at issue is an exact term, an inexact term, or a delegative term.

SAIF Corporation v. Eller, 189 Or.App. 113, 74 P.3d 1093, Or.App., Aug 06, 2003.

Workers' compensation insurer and employer sought judicial review of determination by Department of Consumer and Business Services (DCBS), Workers' Compensation Division (WCD), that services of nonlicensed surgical assistant were reimbursable. The Court of Appeals, Brewer, J., held that: (1) insurer failed to preserve judicial review as to claim that manager of WCD's Dispute Resolution Section (DRS) was not entitled to file objections to hearing officer's proposed order, and (2) under administrative rules, surgical assistant was entitled to reimbursement for her services, though she was not licensed by state.

Affirmed.
· The court defers to an agency's interpretation of its own rules if that interpretation is plausible, that is, consistent with the wording of the rules, their context, or any other source of law.
· When an agency has the authority to adopt rules and does so, it must follow its own rules and cannot ignore them.
South Dakota

Hicks v. Gayville Volin School Dist., 668 N.W.2d 69, 179 Ed. Law Rep. 889, 2003 SD 92, S.D., Jul 30, 2003.

Teacher sought review of board of education's decision not to renew her contract. The Circuit Court, First Judicial Circuit, Yankton County, Arthur L. Rusch, J., affirmed the board's decision, and teacher appealed. The Supreme Court, Zinter, J., held that: (1) board's decision not to renew teacher's contract was not arbitrary, capricious, or an abuse of discretion, and (2) school board complied with statutory procedural requirements when it decided not to renew teacher's contract.

Affirmed.
· An "arbitrary or capricious" decision is one that is based on personal, selfish, or fraudulent motives, or on false information, and is characterized by a lack of relevant and competent evidence to support the action taken.

In re Yankton County Com'n, --- N.W.2d ----, 2002 WL 32163531, 2003 SD 109, S.D., Sep 10, 2003.

Taxpayer appealed zoning administrator's decision granting building permit to feedlot owner, and the County Board of Adjustment denied the appeal. Taxpayer appealed denial to County Commission rather than to Circuit Court, and the County Commission denied the appeal. Taxpayer and others successfully petitioned State's Attorney to appeal County Commissioners' decision to Circuit Court. The Circuit Court of the First Judicial Circuit, Yankton County, Lee D. Anderson, J., assumed jurisdiction and affirmed issuance of permit. Feedlot owner's successor-in-interest, taxpayers, and State's Attorney all appealed. The Supreme Court, Zinter, J., held that zoning ordinance provision allowing appealed from board of adjustment to county commission had been preempted by statute providing for appeals to court, and thus county commission and circuit court lacked subject matter jurisdiction.

Reversed.
· An appeal from a county commission is fully reviewable, and the Supreme Court affords no deference to the conclusions reached by the trial court.
Wisconsin

Stein v. State Psychology Examining Bd., 668 N.W.2d 112, 2003 WI App 147, Wis.App., Jun 05, 2003.

Psychologist appealed from decision of the Psychology Examining Board ordering that his license be suspended for engaging in sexual intimacies with client. The Circuit Court, Dane County, Michael N. Nowakowski, J., affirmed, and psychologist appealed. The Court of Appeals, Vergeront, P.J., held that: (1) psychologist's right to procedural due process was not violated since he did not show that approximately 14 year delay between psychologist's alleged sexual encounter with client and subsequent disciplinary complaint prejudiced his ability to defend himself in disciplinary proceeding; and (2) Psychology Examining Board's finding of a sexual relationship between psychologist and client was supported by substantial evidence.

Affirmed.
· Admission of evidence by an administrative agency is a matter of discretion.
· Reviewing court affirms the agency's discretionary decision to admit evidence if it is based on facts appearing in the record and upon applicable law.
· Appellate court's review of an agency's findings of fact is highly deferential.
· Substantial evidence to support agency's decision means relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· The credibility of the witnesses and the persuasiveness of their testimony are for the agency to determine, as is the determination of what inference to draw from evidence when there is more than one reasonable inference.

Wyoming

Airtouch Communications, Inc. v. Department of Revenue, State of Wyo., 76 P.3d 342, 2003 WY 114, Wyo., Sep 12, 2003.

Taxpayers sought review of ad valorem valuation by Department of Revenue (DOR). The State Board of Equalization (SBOE) affirmed the valuations. Taxpayers appealed. The District Court, Laramie County, E. James Burke, J., entered judgment for DOR. Taxpayers appealed. The Supreme Court, Kite, J., held that: (1) taxpayers' cellular service companies were "telephone companies" for purposes of ad valorem taxation, and (2) taxpayers failed to prove the value of intangible property was identifiable and separable from the enhanced value of the business determined through the unitary method.

Affirmed in part, reversed in part, and remanded.
· The reviewing court will affirm an agency's conclusions of law when they are in accordance with the law; however, when the agency has failed to properly invoke and apply the correct rule of law, the reviewing court will correct the agency's error.
· The rules of statutory interpretation also apply to the interpretation of administrative rules and regulations.
· In administrative matters where evidence is presented by only one party or procedural rulings are made, courts review the entire record to determine whether the action was arbitrary or capricious.
· Administrative agencies have broad discretion with regard to evidentiary matters in contested case proceedings.
· With regard to an agency's decision on the admission or exclusion of evidence and testimony, judicial discretion is a composite of many things, among which are conclusions drawn from objective criteria; it means a sound judgment exercised with regard to what is right under the circumstances and without doing so arbitrarily or capriciously.

