California
California Teachers Ass'n v. California Com'n on Teacher Credentialing, 4 Cal.Rptr.3d 369, 3 Cal. Daily Op. Serv. 8043, 2003 Daily Journal D.A.R. 9923, Cal.App. 3 Dist., Aug 29, 2003.

Background: Credentialed teacher and teachers association filed petition for writ of mandamus to compel Commission on Teacher Credentialing (COTC) and Committee on Credentials to disclose unredacted materials related to misconduct investigation. The Superior Court, Sacramento County, No. 01CS01575, Morrison C. England, Jr., J., denied petition. Teacher and association appealed. 

Holdings: The Court of Appeal, Morrison, J., held that:

(1) addresses of complainants did not "constitute the basis for the allegations" against credentialed teacher, within meaning of Education Code's discovery provision;

(2) Information Practices Act (IPA) authorized COTC to redact address and other identifying information for complainants and witnesses; and

(3) COTC regulation requiring disclosure of addresses or other personal identifying information of third parties that was not basis of allegations, without prior written consent of person, was invalid.

Affirmed.
· A regulation adopted by an administrative agency pursuant to its delegated rulemaking authority has the force and effect of law.
· Regulations validly prescribed by a government administrator are binding upon him as well as the citizen.
· A regulation conflicts with the statute if it would alter or amend the governing statutes or enlarge or restrict the agency's statutory power.
· Generally, there is no due process right to prehearing discovery in administrative hearing cases, and the scope of discovery in administrative hearings is governed by statute and the agency's discretion.
Lindelli v. Town of San Anselmo, 4 Cal.Rptr.3d 453, 3 Cal. Daily Op. Serv. 8115, 2003 Daily Journal D.A.R. 10,061, Cal.App. 1 Dist., Sep 03, 2003.
Background: Taxpayer and prior provider of waste management services for town filed petition for writ of mandate, arguing that town unlawfully entered into interim contract with successor provider, which would be in effect until referendum on provider could be held. The Superior Court, Marin County, No. CV 025233, Lynn O'Malley Taylor, J., denied relief. Taxpayer and prior provider appealed. 

Holdings: The Court of Appeal, Gemello, J., held that:

(1) exception to mootness applicable to issues of broad public interest applied;

(2) opportunity for taxpayer and prior provider to participate in public hearing did not constitute administrative remedy subject to exhaustion;

(3) taxpayer had standing;

(4) prior provider had standing;

(5) interim contract violated statute imposing stay when legislative body is required to submit ordinance to voters as result of referendum;

(6) town's decision to enter into interim contract was a legislative act, and thus town's decision was subject to referendum process; and

(7) interim contract did not qualify as an urgency measure.

Reversed and remanded.
· Purpose of exhaustion requirement concerning administrative remedies is twofold: to eliminate need for judicial resolution of some disputes, and to provide clearer record for those matters not resolved in administrative process.
· Doctrine requiring exhaustion of administrative remedies does not apply in those situations where no specific administrative remedies are available to plaintiff.
· For purposes of doctrine requiring exhaustion of administrative remedies, opportunity to participate in public hearing prior to legislative action does not constitute administrative remedy subject to exhaustion.
· Statute requiring every agenda for public agency meetings to provide opportunity for public to directly address legislative body on any item of interest before or during legislative body's consideration of item did not require that members of public must raise given legal concern about potential action before any course of action had been adopted or else be forever barred from raising that concern in court.

Colorado


Black v. Southwestern Water Conservation Dist., 74 P.3d 462, Colo.App., May 08, 2003.

Nonprofit group brought action against water conservation district under Open Records Act, seeking access to documents related to water district project. The District Court, La Plata County, David L. Dickinson, J., held that certain documents were protected by attorney-client privilege and that district's research and retrieval fee was valid. Nonprofit group appealed. The Court of Appeals, Graham, J., held that: (1) district was not estopped from asserting attorney-client privilege; (2) three memorandums from district were protected under attorney-client privilege; (3) common interest privilege applied to documents district shared with proponents of water project; (4) district did not waive attorney-client privilege on document presented at public meeting; (5) district could charge nonprofit a nominal research and retrieval fee for documents; and (6) nonprofit group was not entitled to attorney fees.



Affirmed.
· A court considering whether an act is arbitrary or capricious must determine whether the conduct in question reflects a conscientious effort to reasonably apply legislative standards.
Connecticut
Bain v. Inland Wetlands Com'n of Town of Oxford, 78 Conn.App. 808, 829 A.2d 18, Conn.App., Aug 19, 2003.

Land owners appealed decision of inland wetlands commission which denied their application for permit to construct house. The Superior Court, Judicial District of Ansonia-Milford, George W. Ripley II, J.T.R., dismissed the appeal. Land owners appealed. The Appellate Court, DiPentima, J., held that: (1) substantial evidence supported commission's finding that activities on nonwetlands would likely impact or affect wetlands and thus supported denial of application for permit, and (2) commission presented evidence which contradicted expert testimony by land owners' expert.

Affirmed.
· In challenging an administrative agency action, the plaintiff has the burden of proof.
· The plaintiff challenging an administrative action must do more than simply show that another decision maker, such as the trial court, might have reached a different conclusion.
· Rather than asking the reviewing court to retry the case de novo, the plaintiff challenging an administrative action must establish that substantial evidence does not exist in the record as a whole to support the agency's decision.
· The credibility of witnesses and the determination of factual issues are matters within the province of an administrative agency.
· Evidence is sufficient to sustain an agency finding if it affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· The court reviewing an agency decision must take into account that there is contradictory evidence in the record, but the possibility of drawing two inconsistent conclusions from the evidence does not prevent an administrative agency's finding from being supported by substantial evidence.
· A agency's decision must be sustained if an examination of the record discloses evidence that supports any one of the reasons given.
· A lay commission acts without substantial evidence when it relies on its own knowledge and experience concerning technically complex issues.
· An administrative agency is not required to believe any of the witnesses, including expert witnesses, but it must not disregard the only expert evidence available on the issue when the commission members lack their own expertise or knowledge.
D.C.
Bio-Medical Applications of District of Columbia v. District of Columbia Bd. of Appeals and Review, 829 A.2d 208, D.C., Jul 24, 2003.

Existing dialysis center petitioned for review of decision of the Board of Appeals and Review (BAR) that upheld the State Health Planning and Development Agency (SHPDA) grant of a certificate of need to applicant to establish a kidney dialysis center. The Court of Appeals, Glickman, Associate J., held that: (1) the BAR's jurisdiction to review the final decision of the SHPDA on the application for a certificate of need included jurisdiction to review the denial by the SHPDA of the request for reconsideration of its decision on the application; (2) SHPDA was not bound to adhere to the agency's draft chapter's need projections; and (3) decision of the Director of the SHPDA to grant of a certificate of need was based on substantial evidence and consistent with her statutory and regulatory authority.

Affirmed.
· The Court of Appeals defers to an administrative agency's interpretation of the statute that it administers if that interpretation is a reasonable one in light of the language of the statute and its legislative history.
· The Court of Appeals gives great deference to an agency's interpretations of the statute it administers and of its own regulations, so long as such interpretations are not plainly erroneous or inconsistent with the statute or regulation.
· It is axiomatic that an agency is bound by its regulations; an agency is not bound, however, by provisional statements.
· Opinions of staff do not determine agency policy.

Illinois
Sangirardi v. Village of Stickney, 793 N.E.2d 787, 276 Ill.Dec. 28, Ill.App. 1 Dist., Jun 30, 2003.

Village police officer sought review of village board of fire and police commissioners' termination of his employment. The Circuit Court, Cook County, Stephen A. Schiller, J., affirmed. Officer appealed. The Appellate Court, Smith, J., held that: (1) any prejudice from board's exposure to ex parte materials was cured; (2) officer did not establish board's bias; (3) board hearings complied with due process; (4) Mental Health and Developmental Disabilities Confidentiality Act did not excuse village police officer from disclosing examining psychologist's ultimate recommendation regarding officer's fitness for duty; and (5) evidence established cause for officer's discharge.

Affirmed.
· On appeal, the appellate court reviews the administrative agency's decision and not that of the circuit court.
· An administrative agency's decisions on questions of fact are entitled to deference and are reversed only if against the manifest weight of the evidence.
· An administrative agency's decisions on questions of law are reviewed de novo.
· Administrative hearings are governed by the fundamental principles and requirements of due process of law.
· A fair hearing before an administrative entity must include the opportunity to be heard, the right to cross-examine adverse witnesses, and impartial rulings on the evidence.
· Not all accepted requirements of due process in the trial of a case are necessary at an administrative hearing.
· Due process requirements are determined by balancing the weight of the individual's interest against society's interest in effective and efficient governmental operation.
· A court will not reverse an agency's decision because of the agency's ex parte contacts with members of that agency absent a showing that prejudice to the complaining party resulted from such contacts.
· There is a presumption that administrative officials are objective and capable of fairly judging a particular controversy.
· The fact that an administrative official has taken a public position or expressed strong views on an issue before the administrative agency does not overcome the presumption that administrative officials are objective and capable of fairly judging a particular controversy.
· Where the administrative agency operates in an adjudicatory capacity, bias or prejudice may only be shown if a disinterested observer might conclude that the administrative body, or its members, had in some measure adjudged the facts as well as the law of the case in advance of hearing it.
· The reviewing court does not resolve factual inconsistencies and does not reweigh the evidence and then determine where the preponderance of the evidence lies; rather, the reviewing court inquires whether the findings of the administrative agency are against the manifest weight of the evidence.
· Under the manifest weight standard, the reviewing court is able to overturn the agency's decision only if, after reviewing the evidence in a light most favorable to the agency, the reviewing court determines that no rational trier of fact could have reached the conclusion reached by the agency.

Indiana
Van Vactor Farms, Inc. v. Marshall County Plan Com'n, 793 N.E.2d 1136, Ind.App., Aug 20, 2003.

Land owner petitioned for writ of certiorari following County Plan Commission's denial of application for preliminary plat approval for proposed subdivision. The Superior Court, Marshall County, Robert O. Bowen, J., denied the petition. Land owner appealed. The Court of Appeals, Kirsch, J., held that: (1) subdivision control ordinance set forth concrete and specific standards; (2) Commission relied in part on concrete and specific standards when denying application, and thus land owner had notice of nature in which plat did not comply with ordinance; (3) Commission's findings and conclusions were supported by sufficient evidence; and (4) denial of application was not illegal, arbitrary, and capricious.

Affirmed.
· A court may provide relief only if the agency action is: (1) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law, (2) contrary to constitutional right, power, privilege, or immunity, (3) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right, (4) without observance of procedure required by law, or (5) unsupported by substantial evidence.
· In reviewing an administrative decision, a court is not to try the facts de novo or substitute its own judgment for that of the agency.
· On appeal of an administrative decision, to the extent the trial court's factual findings were based on a paper record, the Court of Appeals conducts its own de novo review of the record.
· If the trial court holds an evidentiary hearing in connection with an appeal from an administrative agency, the Court of Appeals defers to the trial court to the extent its factual findings derive from the hearing.
· In an administrative proceeding that involves technical or scientific evidence, the court will not determine the credibility or weight to be given to technical evidence; instead, its function is to determine if the evidence taken as a whole provides a reasonable evidentiary basis for the decision.
· An administrative act is arbitrary and capricious only where it is willful and unreasonable, without consideration and in disregard of the facts and circumstances in the case, or without some basis which would lead a reasonable and honest person to the same conclusion.

Kansas

Schoen v. Kansas Dept. of Revenue, 74 P.3d 588, Kan.App., Aug 15, 2003.

State Department of Revenue suspended motorist's driver's license based upon failure of breath test after being stopped by police for speeding. Motorist filed petition for review. The Osborne District Court, William B. Elliott, J., upheld the suspension. Motorist appealed. The Court of Appeals, Malone, J., held that: (1) substantial competent evidence supported finding that sheriff's deputy substantially complied with state Department of Health and Environment protocol for using breath testing machine, and (2) fact that results from breath test were suppressed in motorist's criminal prosecution for driving under the influence of alcohol did not collaterally estop district court from admitting evidence in driver's license suspension case.

Affirmed.
· "Substantial evidence" is evidence which possesses both relevance and substance and which furnishes a substantial basis of fact from which the issues can reasonably be resolved.
· "Substantial evidence" is such legal and relevant evidence as a reasonable person might accept as being sufficient to support a conclusion.
Maryland
Beth Tfiloh Congregation of Baltimore City, Inc. v. Glyndon Community Ass'n, Inc., --- Md.App. ----, --- A.2d ----, 2003 WL 22019818, Md.App., Aug 28, 2003.

Congregation planning to build a new school and synagogue applied for an exemption from the development process. County department of permits and development management (PDM) denied the request, and congregation appealed. The county board of appeals granted the exemption, and community association petitioned for judicial review. The Circuit Court, Baltimore County, Bolinger, J., held that congregation could not appeal from PDM's denial, and congregation appealed. The Court of Special Appeals, Salmon, J., held that: (1) denial of congregation's request for an exemption was an operative event from which congregation could immediately appeal, and (2) PDM was required to issue the exemption to the congregation under the county code.

Judgment of Circuit Court reversed, and case remanded with instructions.
· The function of the Court of Special Appeals, when reviewing an agency's decision, is essentially to repeat the task that was performed or should have been performed by the circuit court.
Fosler v. Panoramic Design, Ltd., 376 Md. 118, 829 A.2d 271, Md., Jul 28, 2003.

Homeowners brought action against contractor for a declaratory judgment that contract was for home improvement and was unenforceable since contractor lacked license from Home Improvement Commission. They also filed complaint with Commission which stayed its proceedings. The Circuit Court, Montgomery County, Cave, J., ruled that contractor was performing home improvement work without a license and that the contract was unenforceable. On appeal, the Court of Special Appeals, 139 Md.App. 743, 139 Md.App. 749, reversed in an unreported opinion. Certiorari was granted. The Court of Appeals, Eldridge, J., held that: (1) Commission had primary jurisdiction, and (2) the homeowners were thus required to exhaust administrative remedies.

Vacated and remanded with directions.
· Factors in determining whether the legislature intended the administrative remedy to be primary or whether the presumption of administrative primary jurisdiction is rebutted include any indication of legislative intent in the statutory language, the comprehensiveness of the administrative remedy, and the agency's view as to whether its jurisdiction is primary; among the most important factors are the nature of the alternative judicial remedy in relation to the statutory scheme containing the administrative remedy, the type of disputed issues, and the relevance of administrative expertise.
· When an administrative agency is charged with administering a statute, the agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
Massachusetts
RicMer Properties, Inc. v. Board of Health of Revere, 59 Mass.App.Ct. 173, 794 N.E.2d 1236, Mass.App.Ct., Sep 05, 2003.

Applicant for site assignment of a solid waste disposal facility sought review of the Board of Health's denial of application. The Superior Court Department, Suffolk County, Joseph M. Walker, III, J., found in favor of Board. Applicant appealed. The Appeals Court, Jacobs, J., held that: (1) city and mayor were entitled to intervene in hearing, and (2) substantial evidence supported Board's denial of application.

Affirmed.
· Under the substantial evidence test, a reviewing court is not empowered to make a de novo determination of the facts, to make different credibility choices, or to draw different inferences from the facts found by the agency.
Nebraska
Niewohner v. Antelope County Bd. of Adjustment, 12 Neb.App. 132, 668 N.W.2d 258, Neb.App., Sep 02, 2003.

Operators of feedlot sought judicial review of a decision by county board of adjustment denying conditional use permit. The District Court, Antelope County, Patrick G. Rogers, J., dismissed appeal. Operators appealed. The Court of Appeals, Inbody, J., held that county board of adjustment had jurisdiction to hear appeal from county board of supervisors.

Reversed and remanded.
· An "administrative agency" is a governmental authority, other than a court and other than a legislative body, which affects the rights of private parties through either adjudication or rulemaking.

Nevada
Construction Industry Workers' Compensation Group ex rel. Mojave Elec. v. Chalue, 74 P.3d 595, Nev., Aug 21, 2003.

Insure sought judicial review of appeals officer's decision that workers' compensation claimant rebutted the presumption that marijuana was proximate cause of claimant's work-related injuries from falling from ladder while working as electrician on construction project. The Eighth Judicial District Court, Clark County, Allan R. Earl, J., affirmed. Insurer appealed. The Supreme Court held that: (1) as a matter of first impression, to rebut the statutory presumption that the controlled substance found in a workers' compensation claimant's system was a proximate cause of claimant's work-related injuries, the claimant must establish by a preponderance of the evidence that the controlled substance did not cause his injuries, and (2) in the case at bar, claimant rebutted the presumption.

Affirmed.
· The court reviews an administrative body's decision for clear error or an arbitrary abuse of discretion; thus, the central inquiry is whether substantial evidence in the record supports the agency decision.
· "Substantial evidence" is that which a reasonable mind might accept as adequate to support a conclusion.
· Although the court will not substitute its judgment for that of the agency as to the weight of the evidence, the court will reverse an agency decision that is clearly erroneous in light of reliable, probative, and substantial evidence on the whole record.
New York
Ansonia Associates Ltd. Partnership v. New York State Div. of Housing and Community Renewal, 307 A.D.2d 832, 763 N.Y.S.2d 299, 2003 N.Y. Slip Op. 16377, N.Y.A.D. 1 Dept., Aug 14, 2003.

Landlord filed application to annul New York State Division of Housing and Community Renewal's determination that landlord could not charge a free market or vacancy rental rate and awarding tenant rent overcharges. The Supreme Court, New York County, Diane Lebedeff, J., denied the application, and landlord appealed. The Supreme Court, Appellate Division, held that notice of termination, without more, did not constitute adequate evidence that a holdover proceeding was commenced or that it resulted in the prior tenant's eviction.

Reversed and petition granted.
· An administrative agency's determination will not be set aside unless it is arbitrary and capricious and without a rational basis in the record.

Hellenic Wiring Contracting Corp. v. Petracca & Sons, Inc., 307 A.D.2d 822, 763 N.Y.S.2d 301, 2003 N.Y. Slip Op. 16372, N.Y.A.D. 1 Dept., Aug 14, 2003.

Electrical subcontractor brought action against construction contractor and corporate officer for defamation, fraudulent misrepresentation, and wrongful termination. The Supreme Court, New York County, Richard Lowe, III, J., denied defendants' motion for summary judgment. The Supreme Court, Appellate Division, held that: (1) genuine issue of material fact precluded summary judgment in defamation action; (2) defamation claim against corporate officer failed absent showing that officer knew that statements in letter were false; and (3) fraudulent misrepresentation claim failed absent showing that misrepresentation resulted in damages.

Affirmed in part and modified in part.
· Proceedings by the New York City School Construction Authority (SCA) may not be given preclusive effect.

Woodlawn Heights Taxpayers and Community Ass'n. v. New York State Liquor Authority, 307 A.D.2d 826, 763 N.Y.S.2d 317, 2003 N.Y. Slip Op. 16374, N.Y.A.D. 1 Dept., Aug 14, 2003.

Article 78 proceeding was brought, challenging the determination of the State Liquor Authority approving restaurant owner's application to expand its restaurant and bar operations. The Supreme Court, New York County, Herman Cahn, J., transferred the proceeding. The Supreme Court, Appellate Division, held that Liquor Authority official's comments before formal vote was taken clearly indicated his preconceived bias, disqualifying him from participating in the formal vote.

Vacated and remanded.
· New York State Liquor Authority official's comments in a public forum, before formal vote was taken on an application to expand a restaurant and bar, that in his opinion the area needed more establishments and that the area was not oversaturated with establishments, which was at the core of the issue regarding the application, clearly indicated his preconceived bias, disqualifying him from participating in the formal vote.
· Where an administrative official has made public comments concerning a specific dispute that is to come before him in his adjudicatory capacity, he will be disqualified on the ground of prejudgment if a disinterested observer may conclude that he has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.

North Dakota

Barnes v. Workforce Safety and Ins., 668 N.W.2d 290, 2003 ND 141, N.D., Sep 02, 2003.

Workers' compensation claimant appealed from order of the District Court, Oliver County, South Central Judicial District, Bruce A. Romanick, J., affirming denial by Workplace Safety and Insurance of benefits. The Supreme Court, Neumann, J., held that: (1) agency was entitled to rely on opinion of one of its own employees, and (2) finding that claimant's cervical spine problem was not compensable injury was supported by preponderance of evidence

Affirmed.
· On an appeal from the district court's judgment affirming an order of administrative agency, the Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.
· In reviewing the decision of an administrative agency, the Supreme Court exercises restraint in deciding whether the agency's findings of fact are supported by a preponderance of the evidence, and does not make independent findings or substitute its judgment for that of the agency.
· Questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.
Pennsylvania
Carbondale Area School Dist. v. Fell Charter School, 829 A.2d 400, 179 Ed. Law Rep. 833, Pa.Cmwlth., Jul 23, 2003.

Proposed charter school appealed school district's decision to deny school's charter application. The State Charter School Appeal Board (CAB), No. CAB 2001- 9, reversed district's decision and directed district to grant application. District petitioned for review. The Commonwealth Court, No. 1313 C.D. 2002, Cohn, J., held that: (1) de novo standard of review was applicable to CAB's review of denial of charter application; (2) proposed charter school established demonstrated, sustainable support for charter school plan in the aggregate, (3) management agreement between proposed charter school and for- profit management company was permitted under the law; (4) proposed charter school complied with requirements of Charter School Law (CSL) regarding description of physical facility and lease agreements; (5) proposed charter school complied with statutory requirement that applicant provide information regarding curriculum to be offered; (6) proposed charter school's application satisfied statutory requirement for describing faculty and professional development; and (7) application satisfied statutory requirement concerning indicating how school will provide adequate liability and other appropriate insurance.

Affirmed.
· For purposes of statute authorizing Commonwealth Court to review decision of administrative agency to determine whether decision is supported by substantial evidence, "substantial evidence" is relevant evidence that reasonable mind might accept as adequate to support conclusion.
· When court determines whether administrative agency's decision is supported by substantial evidence, it is irrelevant whether record contains evidence to support findings other than those made by factfinder; critical inquiry is whether there is evidence to support findings actually made.

In re Application for Liquor License of Thomas, 829 A.2d 410, Pa.Cmwlth., Jul 25, 2003.

Applicant appealed Liquor Control Board's (LCB) denial of request for intermunicipal transfer of liquor license from a borough to a location in township. The Court of Common Pleas, Beaver County, No. 78 Misc. 2002, James, J., granted township's petition to intervene and motion to quash. Applicant appealed. The Commonwealth Court, No. 127 C.D. 2003, Mirarchi, Senior Judge, held that: (1) Board complied with Liquor Code section requiring governing body to approve or disapprove a transfer request by ordinance or resolution, and (2) applicant was required to make direct appeal to trial court to challenge denial of transfer rather than wait until the Board denied the transfer.

Affirmed.
· Imposition of a deemed approval of administrative application is inappropriate where legislature does not specifically provide for such relief.
South Dakota

Dudley v. Huizenga, 667 N.W.2d 644, 2003 SD 84, S.D., Jul 16, 2003.

Workers' compensation claimant, who petitioned to reopen issue of whether he was entitled to permanent total disability benefits for work-related injury based on change in medical condition after previously been found by Department of Labor to not have been entitled to such benefits, appealed decision of Department that granted employer's motion to strike claimant's experts and employer's motion for summary judgment. The Circuit Court, Sixth Judicial Circuit, Hughes County, James W. Anderson, J., affirmed summary judgment, but reversed prior of Department that dismissed claimant's prior petition for benefits for failure to prosecute. Claimant appealed. The Supreme Court, Konenkamp, J., held that: (1) sanction of exclusion of expert evidence was not proper when claimant's attorney missed a stipulated deadline for disclosing expert witnesses, and (2) trial court did not have jurisdiction to consider employer's notice of review of Department of Labor's order of dismissal of claimant's petition for benefits based on failure to prosecute.

Reversed and remanded.
· An appellate court reviews a decision by an administrative law judge (ALJ) to invoke sanctions for discovery violation under an abuse of discretion standard.
· Administrative sanctions for a discovery violation must be just.
· Because of the remedial nature of workers' compensation cases, an administrative law judge (ALJ) should operate within the spirit of such cases when determining the appropriate sanction for a party violating a prehearing discovery order.
Washington
Diehl v. Western Washington Growth Management Hearings Bd., 75 P.3d 975, Wash.App. Div. 2, Sep 02, 2003.

Petitioner sought judicial review of decision of growth management hearings board that county's comprehensive plan and development regulations complied with Growth Management Act (GMA) goals and requirements relating to rural lands. The Superior Court, Mason County, Karlynn Haberly, J., dismissed petition for failure to comply with service of process requirements, and denied petitioner's motion for reconsideration. Petitioner appealed. The Court of Appeals, Seinfeld, J., held that: (1) civil rule's proof of service requirements applied to review of board's decision; (2) petitioner failed to prove that he complied with the Administrative Procedure Act's (APA) service requirements; (3) county did not waive any claim of improper service; and (4) substantial compliance with APA's service requirements was not sufficient to invoke superior court's jurisdiction.

Affirmed.
· Generally the civil rules apply when the superior court exercises its general original jurisdiction, not when it is hearing an appeal from an agency's determination under its limited appellate jurisdiction.
· "Ancillary," as used in section of Administrative Procedure Act (APA) stating that court rules not inconsistent with the APA govern ancillary procedural matters in review proceedings, means aiding, attendant upon, describing a proceeding attendant upon or which aids another proceeding considered as principal, and auxiliary or subordinate.
· When reviewing an administrative decision, the superior court acts in its limited appellate capacity.
· The petitioner must meet all statutory procedural requirements to invoke the superior court's appellate jurisdiction to review an agency action; absent proper service, the superior court lacks subject matter jurisdiction.
· Substantial compliance with the service requirements of the Administrative Procedure Act (APA) is not sufficient to invoke the appellate, or subject matter, jurisdiction of the superior court.

Salvation Army v. White, 75 P.3d 990, Wash.App. Div. 1, Sep 08, 2003.

Former employees brought action against employer, seeking recovery for allegedly unpaid wages for rest and meal periods. The Superior Court, King County, Linda Lau and Bruce Hilyer, JJ., granted employees partial summary judgment. Employer appealed. The Court of Appeals, Cox, J., held that: (1) employer complied with labor regulation that required it to provide employees with meal periods, even if it required employees to remain on call; (2) employer complied with labor regulation that required it to provide employees with rest periods, even though employees were required to remain on call; and (3) employees were not entitled to attorney fees.

Reversed.
· An agency's interpretation of law may be entitled to deference to the extent that it falls within the agency's expertise in a special area of the law, which generally means that the statute pertains to the agency's authority and how it bases its policy decisions on that statute; the weight given an administrative policy depends upon the thoroughness evidenced in its consideration, the validity of its reasoning, and all those factors that give it power to persuade, if lacking power to control.
· It is and always has been for the courts, not administrative agencies, to declare the law and interpret statutes.

Wyoming

Voss v. Albany County Com'rs, 74 P.3d 714, 2003 WY 94, Wyo., Aug 14, 2003.

Landowners petitioned county board of commissioners to establish private road across their neighbors' property. The board established road in location other than that requested. Landowners appealed. The District Court, Albany County, Jeffrey A. Donnell, J., reversed and remanded. Landowners and neighbors cross- appealed. The Supreme Court, Golden, J., held that: (1) right-of-way granted by Bureau of Land Management (BLM) was a personal right; (2) Board was not limited to road location proposed by petitioners; (3) procedure used in considering petition satisfied due process; (4) substantial evidence supported finding that viewer was disinterested; and (5) restriction in access easement was inconsistent with an appurtenant easement.

Affirmed in part, reversed in part, and remanded.
· Questions of law raised in an administrative context are reviewed by the Supreme Court de novo.
· When an agency has not applied the correct rule of law, the Supreme Court corrects the agency's error.
· Substantial evidence, as required to support agency's decision, is relevant evidence which a reasonable mind might accept in support of the conclusions of the agency.
· A presumption of regularity attaches to administrative proceedings, and the failure to subscribe to an oath in the exact manner prescribed in a statute is a mere irregularity that does not invalidate the entire procedure, as the failure to swear a witness in a judicial proceeding does not necessarily create grounds for a new trial.
