Alabama

Ex parte Alabama Bd. of Pardons and Paroles, 849 So.2d 255, Ala.Crim.App., Nov 15, 2002

Inmate filed petition for writ of certiorari alleging that Board of Pardons and Paroles had arbitrarily and capriciously denied him parole on eight prior occasions and that he was entitled to statement of reasons it continued to deny him parole. The Circuit Court, Montgomery County, No. CV-01-1887, Sarah M. Greenhaw, J., directed Board to hold new parole hearing for inmate. Board filed petition for writ of prohibition or mandamus. The Court of Criminal Appeals held that judge exceeded her authority in directing Board to produce certain documents in support of its actions in denying inmate parole, and to hold new parole hearing for inmate.
Petition granted; writ issued.

· When legislature delegates discretionary function to agency to be exercised in light of agency's special competency, a court frustrates legislative intent and usurps that discretionary role by stepping in when agency's choice is not clearly unreasonable or arbitrary.
Alaska


Fuller v. City of Homer, 2003 WL 21949777 (Alaska, Aug 15, 2003).
City resident appealed city's decision to deny access to documents used by city manager in preparing annexation petition. The Superior Court, Third Judicial District, Homer, Harold M. Brown, J., upheld council's decision. Resident appealed. The Supreme Court held that documents were not protected from disclosure under deliberative process privilege.
Reversed and remanded.

· When a superior court acts as an intermediate court of appeal, Supreme Court gives no deference to its decision.
Arizona

Moulton v. Napolitano, --- Ariz. ----, 73 P.3d 637, 405 Ariz. Adv. Rep. 27, Ariz.App. Div. 1, Aug 05, 2003

Alternative fuel vehicle owners filed lawsuit against state and various state agencies and employees after legislature repealed and modified some of the benefits available to them as owners of such vehicles under laws in effect at time they acquired ownership, alleging bad faith, breach of contract and various violations of their constitutional rights, and seeking declaratory and injunctive relief as well as damages and sanctions. The Superior Court, Maricopa County, No. CV 2001-020297, Cathy M. Holt, J., in response to state's motion to dismiss, dismissed all claims , citing lack of jurisdiction because owners had failed to exhaust their administrative remedies before Arizona Department of Revenue (ADOR). Vehicle owners appealed. The Court of Appeals, Ehrlich, J., held that: (1) trial court could consider affidavit from state employee filed by state in support of its motion to dismiss; (2) doctrine of exhaustion of remedies barred judicial review of owners' claims for tax credits and other benefits; but (3) doctrine of exhaustion of remedies did not bar judicial review of owners' claim for production of records under public records law.
Affirmed in part, and reversed and remanded in part.

· According to the doctrine of "exhaustion of remedies," litigants may not seek judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted.

· The purpose of the doctrine of exhaustion of remedies is to allow an administrative agency to perform functions within its "special competence"; the special competence of an agency is its ability to make a factual record, to apply its expertise, and to correct its own errors so as to moot judicial controversies.

· If parties have statutory recourse to an administrative agency that has authority to grant appropriate remedies, they must scrupulously follow the statutory procedures; if they fail to utilize all their administrative remedies, the superior court lacks jurisdiction to consider their claim.

· Doctrine of exhaustion of administrative remedies does not implicate subject- matter jurisdiction, but rather is a procedural prerequisite to judicial review of an agency determination.

· When the exhaustion of remedies doctrine is properly invoked in timely response to an action seeking judicial review of an administrative determination, the trial court may not exercise jurisdiction of the action.

· To resolve whether an exhaustion of administrative remedies is required, the court must decide whether an administrative agency has original jurisdiction over the subject matter; in other words, the court must examine whether the agency is specifically empowered to act by the Legislature.

· Exhaustion of remedies rule should not be summarily applied in cases in which the remedy is permissive under the authorizing statute, in which jurisdiction of the agency is being contested, in which the agency's expertise is unnecessary, or in which irreparable harm will be caused if the rule is followed.

· A litigant should not be required to exhaust administrative remedies when such an effort would be futile.

· Aggrieved party's preference for a particular remedy does not determine whether the remedy before the administrative agency is adequate; aggrieved party may not choose its administrative remedy through the framing of its own complaint, because if that were possible, the purpose of the exhaustion doctrine would be thwarted.

· Given courts' traditional and proper reluctance to reach constitutional issues unless absolutely necessary, and courts' appropriate preference to resolve cases on other grounds, if an administrative proceeding might leave no remnant of the constitutional question, the administrative remedy plainly should be pursued.

· For purposes of applicability of doctrine of exhaustion of remedies, administrative action cannot be deemed futile if the agency has the power to provide some relief.
California

County of Los Angeles v. Commission on State Mandates, 110 Cal.App.4th 1176, 2 Cal.Rptr.3d 419, 3 Cal. Daily Op. Serv. 6658, 2003 Daily Journal D.A.R. 8347, Cal.App. 2 Dist., Jul 28, 2003
Background: County petitioned for writ of mandate, seeking to vacate decision of the Commission on State Mandates which denied county's test claim for costs associated with statute requiring local law enforcement officers to participate in two hours of domestic violence training. The Superior Court, Los Angeles County, No. BS06497, Dzintra I. Janavs, J., granted the petition. Commission appealed.
Holding: The Court of Appeal, Muñoz (Aurelio), J., sitting by assignment, held that statute did not mandate any increased costs and thus Commission was not required to reimburse county for its costs.
Reversed with directions.

· When the substantial evidence test is applied by the trial court to review an administrative decision, the Court of Appeal is generally confined to inquiring whether substantial evidence supports the court's findings and judgment; however, it independently reviews the superior court's legal conclusions about the meaning and effect of constitutional and statutory provisions.

J.H. McKnight Ranch, Inc. v. Franchise Tax Bd., 110 Cal.App.4th 978, 2 Cal.Rptr.3d 339, 3 Cal. Daily Op. Serv. 6486, 2003 Daily Journal D.A.R. 8109, Cal.App. 1 Dist., Jul 22, 2003

Background: Ranch, which had protested tax board's claim that it had underpaid state taxes but ultimately paid tax and filed refund claim, brought action against tax board to protest tax claim. after board summarily denied refund claim so that ranch could proceed in court. The Superior Court, San Francisco County, No. 303484, David L. Ballati, J., entered judgment for ranch. Board appealed. 
Holdings: The Court of Appeal, Gemello, J., held that:
(1) board had notice of ranch's claim that discharged loan on which it allegedly owed taxes was discharged under contested liability theory and thus trial court had jurisdiction to award ranch tax refund, and
(2) board was estopped from challenging ranch's failure to exhaust remedies in pursuing tax refund.
Affirmed.

· The exhaustion of remedies doctrine exists to allow an agency to apply its expertise before court resources are called upon, with the expectation that some lawsuits will be rendered unnecessary and the remainder will proceed on a better-developed record.
McKee v. Orange Unified School Dist., 2 Cal.Rptr.3d 774, 3 Cal. Daily Op. Serv. 6732, 2003 Daily Journal D.A.R. 8430, Cal.App. 4 Dist., Jul 29, 2003

Background: Taxpayer and resident of Los Angeles County filed petition for writ of mandate for an injunction and declaratory relief based on school district's alleged violation of notice and open meeting provisions of the Ralph M. Brown Act. The Superior Court, Orange County, No. 01CC13046, Andrew P. Banks, J., denied petition, due to lack of standing. Taxpayer appealed and school district filed motion to dismiss appeal. 
Holdings: The Court of Appeal, Fybel, J., held that:
(1) school district's sale of property that was subject of closed door sessions did not render appeal moot, and
(2) taxpayer, as a citizen of State, was an "interested person" under Act and, thus, he had standing to sue school district for alleged violations of Act, even though he was not resident of county in which school district was located.
Reversed and remanded; motion to dismiss appeal denied.

· The Ralph M. Brown Act is a remedial statute that must be construed liberally so as to accomplish its purpose of ensuring the public's right to attend the meetings of public agencies.
Colorado

Babi v. Colorado High School Activities Ass'n, 2003 WL 21940005, Colo.App., Aug 14, 2003

Wrestling coach brought action against school district and voluntary association of public and private high schools formed for the governance of athletics, after coach was suspended for violation of association's rules. The District Court, Adams County, Chris Melonakis, J., granted summary judgment for district and association. Coach appealed. The Court of Appeals, Marquez, J., held that: (1) association did not deprive wrestling coach of a vested property right; (2) association did not deprive wrestling coach of a liberty interest; and (3) genuine issue of material fact existed as to whether school district violated wrestling coach's due process rights by denying him a liberty interest in his employment by suspending him without a hearing, thus precluding summary judgment for school district.
Affirmed in part, reversed in part, and remanded with directions.

· In bringing a due process claim under § 1983, a plaintiff must show that (1) the conduct complained of was committed by a person acting under color of state law; and (2) the conduct deprived the plaintiff of rights, privileges, or immunities secured by the Constitution or laws of the United States.

· In evaluating a due process claim, a court must consider: (1) whether a property right has been identified; (2) whether governmental action with respect to that property right amounts to a deprivation; and (3) whether the deprivation, if any, was visited upon the plaintiff without due process of law.

· For purposes of due process, to have a "property interest" in a benefit, a person clearly must have more than an abstract need or desire for it; the person must have a legitimate claim of entitlement to it.

· The existence of a property interest in employment, for due process purposes, is a question of law.

· In regulating eligibility for a type of professional employment, a state cannot foreclose a range of opportunities in a manner that contravenes due process and, specifically, in a manner that denies the right to a full, prior hearing.

· Where a person's good name, reputation, honor, or integrity is at stake because of what the government is doing to him, notice and an opportunity to be heard are essential for due process; to be deprived not only of present government employment, but also of future opportunity for it, is no small injury.

GF Gaming Corp. v. Hyatt Gaming Management, Inc., 2003 WL 21939746 (Colo. App., Aug 14, 2003).

Gaming licensee with casinos in city filed petition requiring hearing before administrative law judge (ALJ) concerning licensure of two gaming organizations whose application for gaming licenses to operate casino, the architecture of which did not meet historical architectural guidelines for new casinos, had been approved by state Limited Gaming Control Commission. The Commission dismissed the petition. Licensee appealed. The Court of Appeals, Graham, J., held that: (1) licensee was not harmed by grant of casino-building license, and (2) even if historical guidelines were to be construed to protect gaming licensees against competitive economic injury, gaming licensee failed to allege that it suffered injury in fact or threat essential to state claim for relief.
Affirmed.

· The action of an administrative agency must be affirmed unless the court finds that the agency exceeded its constitutional or statutory authority, made an erroneous interpretation of law, acted in an arbitrary or capricious manner, or made a determination that is unsupported by the evidence in the record.

· The courts may not overturn agency actions unless such actions are arbitrary, capricious, legally impermissible, or an abuse of discretion.

· Although the economic impact of lawful competition may, as a practical matter, inflict an injury, it cannot confer standing unless the economic interest harmed is protected by a statutory or constitutional provision, and a legislative intent to protect the economic interest from competitive harm must be explicit in or fairly inferable from the statutory provisions under which an agency acts, or the legislature must expressly confer standing on competitors to seek review of agency action.
Connecticut


Bain v. Inland Wetlands Com'n of Town of Oxford (78 Conn. App. 808), Aug 19, 2003.

Land owners appealed decision of inland wetlands commission which denied their application for permit to construct house. The Superior Court, Judicial District of Ansonia-Milford, George W. Ripley II, J.T.R., dismissed the appeal. Land owners appealed. The Appellate Court, DiPentima, J., held that: (1) substantial evidence supported commission's finding that activities on nonwetlands would likely impact or affect wetlands and thus supported denial of application for permit, and (2) commission presented evidence which contradicted expert testimony by land owners' expert.
Affirmed.

· In challenging an administrative agency action, the plaintiff has the burden of proof.

· The plaintiff challenging an administrative action must do more than simply show that another decision maker, such as the trial court, might have reached a different conclusion.

· Rather than asking the reviewing court to retry the case de novo, the plaintiff challenging an administrative action must establish that substantial evidence does not exist in the record as a whole to support the agency's decision.

· The credibility of witnesses and the determination of factual issues are matters within the province of an administrative agency.

· Evidence is sufficient to sustain an agency finding if it affords a substantial basis of fact from which the fact in issue can be reasonably inferred.

· The court reviewing an agency decision must take into account that there is contradictory evidence in the record, but the possibility of drawing two inconsistent conclusions from the evidence does not prevent an administrative agency's finding from being supported by substantial evidence.
A agency's decision must be sustained if an examination of the record discloses evidence that supports any one of the reasons given.

· A lay commission acts without substantial evidence when it relies on its own knowledge and experience concerning technically complex issues.

· An administrative agency is not required to believe any of the witnesses, including expert witnesses, but it must not disregard the only expert evidence available on the issue when the commission members lack their own expertise or knowledge.

Christensen v. Zoning Bd. of Appeals of Town of Avon, 78 Conn.App. 378, 827 A.2d 716, Conn.App., Jul 29, 2003

Adjacent property owners brought action to protest decision of town zoning board of appeals to grant variance to land owner subdivide land. The Superior Court, Judicial District of Hartford, John P. Maloney, J.T.R., dismissed the appeal for lack of subject matter jurisdiction. Property owners appealed. The Appellate Court, Dupont, J., held that property owners should have file petition for certification to appeal.
Appeal dismissed.

· Generally, judicial review of the decision of an administrative agency is governed by the Uniform Administrative Procedure Act (UAPA).

Idaho


Evans v. Teton County, --- Idaho ----, 73 P.3d 84, Idaho, Jun 03, 2003

Property owners petitioned for judicial review of a decision by county board of commissioners approving a planned unit development (PUD) and zoning change. The Supreme Court, Kidwell, J., held that: (1) board of commissioners did not violate comprehensive plan; (2) board did not violate subdivision ordinance; and (3) property owners could not challenge area-of-impact agreement.
Affirmed.

· The Supreme Court reviews decisions under the Idaho Administrative Procedural Act (IDAPA) independently of any intermediate appellate court.

Westway Const., Inc. v. Idaho Transp. Dept., --- Idaho ----, 73 P.3d 721, Idaho, Jul 11, 2003

Highway contractor sued state transportation department, alleging it had made a clerical mistake in its withdrawn bid and was therefore entitled to the return of its bid bond. Department filed a third-party complaint against contractor's surety. The District Court, Fourth Judicial District, Ada County, Thomas F. Neville, J., denied contractor's and surety's motions for summary judgment, and entered judgment declaring that the bid bond was forfeited. Contractor and surety appealed. The Supreme Court, Eismann, J., held that: (1) dispute over whether contractor was entitled to relief from the forfeiture of its bid bond was a contested case governed by the Administrative Procedures Act; (2) department had not issued a final order in the dispute, and therefore the parties had not exhausted their administrative remedies; and (3) a "clerical mistake" for purposes of statute allowing relief from a bid bond forfeiture could either be an error in tabulating or transcribing figures, or an error in interpreting a word used in a subcontractor's bid.
Vacated and remanded with directions.

· The doctrine of exhaustion of administrative remedies generally requires that a case run the full gamut of administrative proceedings before an application for judicial review may be considered.

· The Idaho Department of Transportation is an agency, for purposes of the Administrative Procedures Act (APA).

· Whether or not an agency decision determines legal rights, duties, privileges, immunities or other legal interests such that it is a contested case under the Administrative Procedures Act (APA) requires a two-step analysis: (1) has the legislature granted the agency the authority to determine the particular issue; and (2) does the agency decision on the issue determine the legal rights, duties, privileges, immunities, or other legal interests of one or more persons.

· If an agency does not have the authority to resolve a particular issue, then the agency cannot determine a party's legal rights, duties, privileges, immunities, or other legal interests regarding that issue, for purposes of determining whether an agency determination on the issue is a contested case under the Administrative Procedures Act (APA).

· Not all decisions of particular applicability by an agency determine a person's legal rights, duties, privileges, immunities, or other legal interests, for purposes of determining whether a decision is a contested case under the Administrative Procedure Act (APA).

· Supreme Court has no authority to decide, based upon public policy, that certain issues should not be resolved under the Administrative Procedures Act (APA); that is the legislature's responsibility.

· Actions for declaratory judgment, or to recover damages, are not a substitute for statutory administrative procedure, and such administrative remedies must be exhausted before seeking judicial review.

Illinois

Peacock v. Illinois Property Tax Appeal Bd., 339 Ill.App.3d 1060, 792 N.E.2d 367, 275 Ill.Dec. 136, Ill.App. 4 Dist., Jun 20, 2003

Property owners filed complaint for administrative review of Property Tax Appeal Board decisions upholding property tax assessments, with the exception of granting partial relief from assessments for farm outbuildings. The Circuit Court dismissed the complaint for failure to properly serve each defendant with summons, and the Appellate Court reversed and remanded. On remand, the Circuit Court, Adams County, Dennis K. Cashman, J., affirmed the Board's decisions. Property owners appealed. The Appellate Court, Steigmann, J., held that: (1) court had personal jurisdiction over school boards named as additional defendants; (2) assessment ratio study was properly disregarded by Board; (3) property owners did not show violation of uniformity requirement; (4) a property owner's claim of excessive property tax assessment must be proved by a preponderance of the evidence, overruling Illini Country Club v. Property Tax Appeal Board, 263 Ill.App.3d 410, 200 Ill.Dec. 764, 635 N.E.2d 1347; and (5) Board was required to accept property owners' valuation of farm outbuildings.
Affirmed in part, reversed in part and remanded with directions.

· Under the Administrative Review Law, Appellate Court reviews the administrative agency's decision and not the circuit court's determination.

· When conducting review of an administrative agency under Administrative Review Law, Appellate Court accepts the administrative agency's findings and conclusions on questions of fact as prima facie true and correct; Appellate Court's review is limited to determining whether the agency's findings are against the manifest weight of the evidence, which means that all reasonable and unbiased persons would agree that the opposite conclusion is clearly evident.

Iowa


Hough v. Iowa Dept. of Personnel, 666 N.W.2d 168, Iowa, Jul 16, 2003

Terminated employee of the Department of Economic Development sought review of the Iowa Department of Personnel's (IDOP) decision denying employee a contested case hearing on his termination. The District Court, Polk County, Douglas F. Staskal, J., found in favor of IDOP. Employee appealed. The Supreme Court, Streit, J., held that: (1) employee failed to exhaust his administrative remedies challenging his job classification as non-merit "professional staff," and (2) even if employee exhausted remedies, evidence was sufficient to support IDOP's classification of job as "professional staff," which classification did not entitle employee to contested case hearing.
Affirmed.

· Supreme Court is only bound to the agency's findings if supported by substantial evidence; evidence is substantial if a reasonable person would accept it as adequate to reach the same findings.

· Relief from the department's action may be granted if the agency action was unreasonable, arbitrary, or capricious, or was characterized by an abuse of discretion; an agency action is arbitrary when it is taken without regard to the law or facts of the case.

· An abuse of discretion exists if the agency action was unreasonable or lacked rationality; action is unreasonable when it is clearly against reason and evidence.

· Not all agency action requires a contested case procedure; when no statutory or constitutional rights are involved, an adjudication may be reached through an informal hearing process and reviewed as "other agency action," not as a contested case.


Zomer v. West River Farms, Inc., 666 N.W.2d 130, Iowa, Jul 16, 2003

Workers' compensation claimant appealed from decision of the Workers' Compensation Commissioner, finding that claimant was not covered under employers' insurance policy and agency did not have jurisdiction to reform policy. The District Court, Woodbury County, John D. Ackerman, J., affirmed. Claimant appealed. The Court of Appeals affirmed. Upon further review, the Supreme Court, Ternus, J., held that Commissioner could reform insurance policy, based on mutual mistake, to make a proper determination of benefits.
Court of Appeals vacated.
District Court reversed and remanded.

· Administrative agency has no inherent power and has only such authority as is conferred by statute or is necessarily inferred from the power expressly granted.

Maine

International Woolen Co., Inc. v. Town of Sanford, 827 A.2d 840, 2003 ME 80, Me., Jun 23, 2003

Corporation appealed from State Board of Property Tax Review's dismissal of corporation's appeal from denial of real estate tax abatement requests. The Superior Court, York County, Fritzsche, J., affirmed, and corporation appealed. The Supreme Judicial Court, Clifford, J., held that, although town's failure to give corporation decision on its real estate tax abatement applications within 60 days resulted in deemed denial of application, town did not lose authority to act after 60 day period and town's subsequent letter to corporation acted as denial of applications upon reconsideration and reinstated corporation's appeal rights.
Vacated and remanded.

· When Superior Court acts in its appellate capacity in reviewing administrative decision, Supreme Judicial Court reviews administrative decision directly, and Supreme Judicial Court's review is limited to whether administrative body abused its discretion, committed error of law, or made findings that were not supported by substantial evidence.

Maryland


Handley v. Ocean Downs, LLC, 151 Md.App. 615, 827 A.2d 961, Md.App., Jun 27, 2003

Taxpayer and other petitioners sought judicial review of city zoning board's decision to grant special use permit authorizing off-track betting (OTB) facility in city, arguing, among other things, that board and planning and zoning commission did not follow proper procedure in reviewing and granting the permit. The Circuit Court, Dorchester County, Smith, J., affirmed the board's decision. Taxpayer and other petitioners appealed. The Court of Special Appeals, Adkins, J., held that: (1) taxpayer had standing to file petition for judicial review; (2) commission's obligation under city code to study and report on impact of special use permit was directory, rather than mandatory, and, thus, alleged failure by commission to study and report on effect of proposed off-track betting facility on character and development of neighborhood could not invalidate zoning board's subsequent decision to approve special use permit for said facility; (3) Open Meetings Act (OMA) enforcement provision authorizing filing of separate petition raising OMA claims was not exclusive remedy for OMA violation and, thus, OMA violations could be raised in course of petition for judicial review of board's decision outside 45-day limitations period in OMA; (4) remand was required for trial court to determine whether OMA was violated by commission and board and if so, what remedies were appropriate; (5) substantial evidence supported city zoning board's decision to grant special use permit; and (6) board was not required to consider whether conditions or safeguards should have been imposed upon special use permit before its approval.
Judgment vacated, and case remanded.

· Mere presence at an administrative proceeding, without active participation, is sufficient to establish oneself as a party to the proceeding.

· Open Meetings Act (OMA) enforcement provision authorizing filing of separate petition raising OMA claims was not exclusive remedy for OMA violation and, thus, OMA violations could be raised in course of petition for judicial review of administrative agency's decision outside 45-day limitations period in OMA; language in provision specifying that it did not affect or prevent use of any other available remedies evidenced legislature's intent that petition under said provision was not an exclusive remedy, and nothing in provision prohibited raising OMA claims via petition for judicial review.

· In context of judicial review of administrative decision, when there is evidence from which reasonable persons could draw different conclusions, Court of Special Appeals defers to the decision of the administrative body if there is substantial evidence to support it; the decision of an administrative body is owed no deference, however, when it is based on erroneous legal conclusions.

Minnesota


City of Bloomington v. City of Burnsville, 666 N.W.2d 414, Minn.App., Jul 29, 2003

Neighboring city and its amphitheater coalition brought action against responsible governmental unit (RGU) that issued a negative declaration on an environmental-impact statement for a proposed outdoor amphitheater. The District Court, Dakota County, Thomas M. Murphy, J., granted RGU's motion for summary judgment. Plaintiffs appealed. The Court of Appeals, Toussaint, C.J., held that: (1) substantial evidence existed that proposed amphitheater was designed to accommodate a peak attendance of 20,000 persons, and thus an environmental-impact statement was required, and (2) court had to limit its review of RGU's decision to the record before the RGU.
Reversed and remanded.

· For limited purposes, consideration of evidence outside of the administrative record is permissible by a court if: (1) the agency's failure to explain its action frustrates judicial review; (2) additional evidence is necessary to explain technical terms or complex subject matter involved in the agency action; (3) the agency failed to consider information relevant to making its decision; or (4) plaintiffs make a showing that the agency acted in bad faith.


Denelsbeck v. Wells Fargo & Co., 666 N.W.2d 339, Minn., Jul 31, 2003

Customer brought breach of contract action against bank, alleging that bank breached the terms of her certificate of deposit (CD) by failing to give her adequate notice that it was not renewing her CD at the original interest rate. The District Court, Hennepin County, Bruce A. Peterson, J., entered summary judgment for bank. Customer appealed. The Court of Appeals, Klaphake, J., reversed. Bank sought review. The Supreme Court, Paul H. Anderson, J., held that bank provided adequate notice to customer that her CD would not be renewed at the original interest rate.
Reversed.

· The construction of a statute or a regulation is a question of law to be determined by the court.

In re Request for Service in Qwest's Tofte Exchange, 666 N.W.2d 391, Minn.App., Jul 22, 2003

Local telephone service provider brought certiorari appeal challenging orders issued by Public Utilities Commission (PUC) requiring it to construct facilities to serve approximately 100 persons and to bear most of cost of providing those services. The Court of Appeals, Forsberg, J., serving by appointment, held that remand was necessary to determine fair and reasonable allocation of costs of line extension.
Reversed and remanded.

· When an agency acts in both its legislative and judicial capacities, the standard of review is a combination of the substantial evidence test and consideration of whether the agency acted arbitrarily and capriciously.

Missouri

Bever v. State Bd. of Registration for Healing Arts, 2001 WL 68307, Mo.App. W.D., Jan 30, 2001 (unpublished)

Physician appealed the revocation of his medical license by the State Board of Registration for the Healing Arts. The Circuit Court, Cole County, Byron L. Kinder, J., reversed the Board's decision, and it appealed. The Court of Appeals, Holliger, P.J., held that: (1) evidence was sufficient for the Board to revoke license on ground of repeated negligence; (2) proof by the Board that physician was negligent in two respects was insufficient to prove incompetence; and (3) remand to the Board was required for it to reconsider appropriate discipline.
Affirmed in part and reversed in part.

· In an appeal from a Circuit Court's review of an agency's decision, the Court of Appeals reviews the agency's decision and not that of the Circuit Court.

· In an appeal from an agency's decision, great deference is given to findings of fact and the burden is on the opposing party to overcome the presumption that the agency's decision is valid.

· Questions of law are given independent review by the court considering an appeal from an agency's decision.

· In physician discipline case before the State Board of Registration for the Healing Arts, physician's right to due process was not violated by Board's considering statements from three of physician's patients that were not presented in prior hearing before the Administrative Hearing Commission (AHC); physician was afforded the opportunity to be heard at the lengthy hearing before the AHC, as well as at the hearing conducted by the Board.

· Due process in an administrative hearing mandates that a litigant have knowledge of the claims of his opponent, and have a full opportunity to be heard and to defend, enforce, and protect his rights.

· Upon review of an administrative agency's action for abuse of discretion, the Court of Appeals considers whether the decision is against the logic of the circumstances and so arbitrary and unreasonable as to shock the sense of justice and indicate a lack of careful consideration.

· Sunshine Law exception for judicial proceedings involving a public governmental body applies when the government is a party to litigation, as opposed to an adjudicator in an administrative proceeding.

Fall Creek Const. Co., Inc. v. Director of Revenue, 109 S.W.3d 165, Mo., Jul 01, 2003

Real estate development company sought review of decision of the Administrative Hearing Commission, Karen A. Winn, Commissioner, that company was liable for use tax on its fractional ownership interests in aircraft enrolled in fractional ownership program. The Supreme Court, William Ray Price Jr., J., held that: (1) purchase of fractional interest constituted purchase of tangible personal property, and thus was subject to use tax; (2) substantial nexus existed between taxpayer's fractional ownership interest in aircraft and state; (3) company had sufficient dominion and control over aircraft to constitute "storage" or "use"; and (4) aircraft finally come to rest in state when company exercised control over them and used them in state.
Affirmed.

· The Supreme Court will uphold the Administrative Hearing Commission's decision if authorized by law and supported by competent and substantial evidence upon the whole record.

· Administrative Hearing Commission decisions do not constitute precedent in the Supreme Court.

New Hampshire


DeVere v. State, 827 A.2d 997, N.H., Jul 08, 2003

Civic organizer petitioned for disclosure under Driver Privacy Act of names and other information relating to issuance of one, two, three and four digit license plates by the Division of Motor Vehicles. The Superior Court, Merrimack County, McGuire, J., granted petition with restrictions. State appealed. The Supreme Court, 146 N.H. 762, 781 A.2d 24, reversed. On remand, the Superior Court denied state's motion to dismiss. State appealed. The Supreme Court, Duggan, J., held that: (1) organizer had standing to petition in Superior Court; (2) regulation excluding nonprofit entities from disclosure statute exceeded scope of statute; (3) records could be disclosed under statute; and (4) disclosure did not violate public interest or constitute an unwarranted invasion of privacy.
Affirmed.

· Administrative officials do not possess the power to contravene a statute.

· Administrative rules may not add to, detract from, or modify the statute which they are intended to implement.

· Agency's rule-making authority is limited to filling in details to effectuate the purpose of the statute.

New York

Gordon v. Rush, 100 N.Y.2d 236, 792 N.E.2d 168, 762 N.Y.S.2d 18, 33 Envtl. L. Rep. 20,216, 2003 N.Y. Slip Op. 14716, N.Y., Jun 05, 2003

Oceanfront property owners brought article 78 proceeding to review determination of town Coastal Erosion Hazard Board of Review, which, following Department of Environmental Conservation's (DEC) issuance of negative environmental impact declaration, assumed lead agency status for purpose of review of town's coastal erosion management program pursuant to State Environmental Quality Review Act (SEQRA) and issued its own positive environmental impact declaration. The Supreme Court, Suffolk County, Peter Fox Cohalan, J., granted petition in part, and the Supreme Court, Appellate Division, Smith, J., 299 A.D.2d 20, 745 N.Y.S.2d 183, affirmed. Petitioners appealed. The Court of Appeals, Ciparick, J., held that: (1) Board's issuance of its own positive declaration was a final administrative action ripe for review; (2) Board was bound by DEC's negative declaration and could not perform its own independent, subsequent SEQRA review issuing positive declaration; and (3) DEC's issuance of negative declaration could not be disturbed on review.
Affirmed.

· Agency action is ripe for review if it imposes an obligation, denies a right, or fixes some legal relationship as a consummation of the administrative process, i.e., a pragmatic evaluation must be made of whether the decisionmaker has arrived at a definitive position on the issue that inflicts an actual, concrete injury, and if the apparent harm inflicted by the action may not be prevented or significantly ameliorated by further administrative action or by steps available to the complaining party.

· For purposes of determining whether agency action is ripe for review, an agency's erroneous assertion of jurisdiction may ultimately never cause any real injury.

Nassau Health Care Corp. v. New York State Ethics Com'n, --- N.Y.S.2d ----, 2003 WL 21910943, 2003 N.Y. Slip Op. 23704, N.Y.Sup., Aug 04, 2003

Corporate health care provider commenced proceeding seeking review of determination of State Ethics Commission, which barred plaintiff's corporate counsel from attending interviews by commission in its investigation of alleged ethical wrongdoing by plaintiff's employees. The Supreme Court, Nassau County, Austin, J., held that: (1) petition presented a justiciable controversy for Article 78 relief; (2) plaintiff had standing to commence proceeding; and (3) Commission's determination was not arbitrary and capricious.
Proceeding dismissed.

· In considering an objection of failure to state a cause of action in an Article 78 proceeding, all of the allegations in the petition are to be deemed true.

· When the allegations in an Article 78 petition demonstrate the existence of a bona fide controversy which should be addressed, dismissal pursuant to statutes governing motions to dismiss and objections in point of law should be denied.

· In an Article 78 proceeding, the standard for judicial review of an administrative determination is whether the determination is arbitrary and capricious; if there is a rational basis for the administrative determination, there can be no judicial interference.

Romaine v. Cuevas, 305 A.D.2d 968, 762 N.Y.S.2d 122, 2003 N.Y. Slip Op. 14554, N.Y.A.D. 3 Dept., May 29, 2003

Union president commenced Article 78 proceeding seeking review of a determination of the Public Employment Relations Board, which dismissed improper practice charge filed by petitioner against Transit Authority. Following transfer, the Supreme Court, Appellate Division, Crew III, J.P., held that substantial evidence supported Board's determination.
Petition dismissed.

· In an Article 78 proceeding, in reviewing the underlying determination, it is not the court's function to weigh the evidence or assess the credibility of the testimony presented; rather, the court's inquiry is limited to whether the determination is supported by substantial evidence which, in turn, depends upon whether there exists a rational basis in the record as a whole to support the findings upon which such determination is based.

Oregon

Eppler v. Board of Tax Service Examiners, --- P.3d ----, 2003 WL 21920892, Or.App., Aug 13, 2003

Tax preparers brought action against Board of Tax Practitioners seeking declaration that statutes requiring preparers to register with and be licensed by the Board were preempted by federal law. The Circuit Court, Marion County, Joseph C. Guimond, J., denied Board's motion to dismiss, and granted Board's motion for summary judgment. Preparers appealed. The Court of Appeals, Kistler, J., held that Board had authority to determine whether federal law preempted statutes, and thus preparers could not circumvent the Administrative Procedure Act review process by seeking declaratory relief in trial court.
Judgment vacated.

· The various Administrative Procedure Act statutes governing judicial review provide the sole and exclusive methods of obtaining judicial review.

Johnson v. Employment Dept., 189 Or.App. 243, --- P.3d ----, 2003 WL 21921141, Or.App., Aug 13, 2003

Claimant, a county employee, sought review of denial of unemployment benefits by the Employment Appeals Board (EAB). The Court of Appeals, 177 Or.App. 464, 34 P.3d 716, reversed and remanded. On remand, the EAB reaffirmed its first decision. Claimant appealed. The Court of Appeals, Schuman, J., held that: (1) substantial evidence supported EAB's finding that claimant's failure to pay county for delivery of firewood was not a good faith error, but (2) matter would be remanded to permit county employment department to decide whether claimant's failure to pay county a $10 fee for firewood delivery was "misconduct" or came under "isolated instance" exception to misconduct rule.
Reversed and remanded.

· The Court of Appeals' interpretation of administrative rules should show significant deference to the agency's own interpretation if it is within the range of its responsibility for effectuating a broadly stated statutory policy.

Pennsylvania

Cardella v. Public School Employees' Retirement Bd., 827 A.2d 1277, Pa.Cmwlth., Jul 01, 2003

Public shool employee filed request for administrative hearing with Public School Employees' Retirement Board, No. 2002-45, seeking to elect certain class membership in retirement system after statutory deadline for making such election had passed, and alleging he was never given notice of his opportunity to elect said membership status. In response, Public School Employees' Retirement System (PSERS) filed preliminary objections in the nature of demurrer, asserting that employee's request was legally insufficient because it mailed notice of opportunity to elect status to employee and notified employee's school district that employee had not elected said status. The Board filed opinion and order stating that there were no disputed material facts at issue, that employee admitted that he did not file an election before statutory deadline, and that Board was authorized to take official notice of files maintained by PSERS, which revealed notice was mailed to certain address, and granted PSERS's preliminary objections and dismissed employee's request. Employee petitioned for judicial review. The Commonwealth Court, No. 2792 C.D. 2002, Jim Flaherty, Senior Judge, held that: (1) basic principles of fairness dictate that if PSERS chose to provide notice of retirement benefits despite not being statutorily mandated to do so, it had to provide the same notice to all its members; (2) Board could not take official notice of PSERS' files and use information taken from those files to support its decision to grant PSERS' preliminary objections in nature of demurrer; and (3) Board could not use legal standard for disposing of summary judgment motion in granting PSERS' preliminary objections in nature of demurrer.
Vacated and remanded.

· Public School Employees' Retirement Board could not take official notice of Public School Employees' Retirement System's (PSERS') files and use information taken from those files to support its decision to grant PSERS' preliminary objections in nature of demurrer, which sought dismissal of public school employee's request to elect certain class membership in retirement system after statutory deadline for making such election had passed; by taking official notice Board considered evidence or facts outside of employee's request and stopped those files from being admitted into evidence.


Com. v. Sanico, Inc., --- A.2d ----, 2003 WL 21921149, Pa.Cmwlth., Aug 13, 2003

Corporate owner of truck used to transport solid waste was convicted in the Court of Common Pleas, Northampton County, No. 184-2002, Hogan, J., of causing or assisting a violation of regulation requiring that vehicles primarily used for transporting solid waste bear a sign indicating specific type of solid waste being transported. Owner appealed. The Commonwealth Court, 485 C.D. 2003, Leavitt, J., held that: (1) causing or assisting a violation of regulation in question is a strict liability offense and thus does not require a showing of criminal intent; and (2) owner failed to show that it was the subject of selective prosecution.
Order affirmed.

· It is the agency's province to assess whether a violation has occurred and whether to expend resources on one particular enforcement action as opposed to another.

McCarthy v. Unemployment Compensation Bd. of Review, --- A.2d ----, 2003 WL 21919844, Pa.Cmwlth., Aug 13, 2003

Claimant, who left employment in order to preserve retirement health care benefits, sought unemployment benefits. The Unemployment Compensation Board of Review, No. B-403973, summarily affirmed referee's denial of application for benefits. Claimant appealed. The Commonwealth Court, No. 2501 C.D. 2002, Cohn, J., held that claimant had necessitous and compelling reason to quit employment.
Reversed.

· In context of reviewing agency's findings of fact to determine whether they are supported by substantial evidence, "substantial evidence" is that which reasonable mind, without weighing evidence or substituting its judgment for that of factfinder, might accept as adequate to support conclusion reached.

South Dakota


Grajczyk v. State, 666 N.W.2d 472, 2003 SD 74, S.D., Jul 02, 2003

Inmate appealed from decision of the Board of Pardons and Paroles concerning sentences for assault and drug possession. The Circuit Court, Second Judicial District, Minnehaha County, Judith Meierhenry, J., affirmed. Upon further appeal, the Supreme Court held that inmate, who was improperly released based on inaccurate belief he had served requisite time for initial assault conviction and later drug possession offense committed while in prison, had not served time for the drug offense when he was wrongfully released, and thus Board had authority, after inmate's re-arrest, to require inmate to serve assault conviction's suspended sentence term, which had been revoked upon drug offense, and subsequently to serve two years for drug offense.
Affirmed.

· Supreme Court makes the same review of an administrative agency's decision as did the Circuit Court, unaided by any presumption that the Circuit Court's decision was correct.

· Issues involving questions of law, on appeal from administrative agency, are fully reviewable by the Supreme Court.

· Mixed questions of law and fact are fully reviewable by Supreme Court on appeal from administrative agency.

Jorenby v. South Dakota Dept. of Labor, 666 N.W.2d 461, 2003 SD 76, S.D., Jul 02, 2003

Claimant petitioned for unemployment compensation benefits. The Department of Labor denied unemployment benefits. Claimant appealed. The Circuit Court of the Third Judicial Circuit, Brookings County, Rodney J. Steele, J., affirmed. Claimant appealed. The Supreme Court, Sabers, J., held that evidence supported finding that unemployment compensation claimant was terminated from employment for work-related misconduct.
Affirmed.

· An administrative agency's conclusions of law and mixed questions of fact and law that require the application of a legal standard are fully reviewable.

Texas

BMW of North America, LLC v. Motor Vehicle Bd., 2003 WL 21939837, Tex.App.-Austin, Aug 14, 2003

Automobile manufacturer appealed from decision of the Motor Vehicle Board which found for dealer on complaint that sport utility vehicle (SUV) should be considered a passenger car rather than a light truck for purposes of franchise agreement with dealer. The 126th Judicial District Court, Travis County, Margaret Cooper, J., affirmed. Manufacturer appealed. The Court of Appeals, Mack Kidd, J., held that: (1) evidence of similarity between SUV and another manufacturer's SUV was insufficient to substantiate claim that Motor Vehicle Board treated them unequally when it classified manufacturer's SUV as passenger car while classifying other SUV as light truck; (2) Board's decision that SUV was of passenger car line-make rather than light truck line-make was not arbitrary and capricious; and (3) determination did not violate manufacturer's due process rights.
Affirmed.

· Denial of motion to order Motor Vehicle Board take additional evidence or take judicial notice of that evidence is reviewed for abuse of discretion.

Villegas v. Texas Department Of Transportation and Rekca, Inc., 2003 WL 21918579, Tex.App.-San Antonio, Aug 13, 2003

Passengers in automobile brought wrongful death and personal injuries actions against the Department of Transportation and subcontractor that contracted with Department to mow grass along road, alleging that Department's and subcontractor's negligence in not mowing caused automobile accident. The District Court, Starr County, John A. Pope, III, J., granted Department summary judgment and entered judgment on a jury verdict in favor of subcontractor. Passengers appealed. The Court of Appeals, Phylis J. Seedlin, J., held that: (1) pool of water on road that accumulated from rain was a premises defect; (2) evidence was insufficient to raise a fact issue regarding whether Department had actual knowledge of water; (3) trial court did not abuse its discretion in striking expert witness; (4) evidence was insufficient to support submission of premises liability question to jury; and (5) passengers failed to demonstrate that subcontractor owed them a duty.
Affirmed.

Wisconsin

City of Milwaukee v. Roadster LLC, 666 N.W.2d 524, 2003 WI App 131, Wis.App., May 13, 2003

After it acquired property from lessor, city applied for writ of assistance to remove lessee from occupancy of parcel of property which lessee used for employee and customer parking in conjunction with the operation of its business. The Circuit Court, Milwaukee County, Michael D. Guolee, J., issued the writ of assistance. Lessee appealed. The Court of Appeals, Wedemeyer, P.J., held that lessee was "displaced person" for purposes of eminent domain statutes, and thus city was required to make available comparable replacement property before writ of restitution could be ordered.
Reversed.

· When the language of a statute or administrative rule is unambiguous, the Court of Appeals affords the pertinent language its ordinary and accepted meaning.

Wyoming
Voss v. Albany County Com'rs, --- P.3d ----, 2003 WL 21939835, 2003 WY 94, Wyo., Aug 14, 2003

Landowners petitioned county board of commissioners to establish private road across their neighbors' property. The board established road in location other than that requested. Landowners appealed. The District Court, Albany County, Jeffrey A. Donnell, J., reversed and remanded. Landowners and neighbors cross- appealed. The Supreme Court, Golden, J., held that: (1) right-of-way granted by Bureau of Land Management (BLM) was a personal right; (2) Board was not limited to road location proposed by petitioners; (3) procedure used in considering petition satisfied due process; (4) substantial evidence supported finding that viewer was disinterested; and (5) restriction in access easement was inconsistent with an appurtenant easement.
Affirmed in part, reversed in part, and remanded.

· Questions of law raised in an administrative context are reviewed by the Supreme Court de novo.

· When an agency has not applied the correct rule of law, the Supreme Court corrects the agency's error.

· Substantial evidence, as required to support agency's decision, is relevant evidence which a reasonable mind might accept in support of the conclusions of the agency.

· A presumption of regularity attaches to administrative proceedings, and the failure to subscribe to an oath in the exact manner prescribed in a statute is a mere irregularity that does not invalidate the entire procedure, as the failure to swear a witness in a judicial proceeding does not necessarily create grounds for a new trial.
