California
Marie Y. v. General Star Indem. Co., 110 Cal.App.4th 928, 2 Cal.Rptr.3d 135, 3 Cal. Daily Op. Serv. 6493, 2003 Daily Journal D.A.R. 8132 , Cal.App. 3 Dist., Jul 22, 2003.

Background: Dental patient, as assignee of dentist, brought action against dentist's professional liability insurer for breach of insurance contract, alleging insurer's refusal to defend or indemnify dentist in patient's underlying tort action seeking damages for dentist's sexual misconduct. The Superior Court, Sacramento County, No. 98AS04621, John Lewis, Michael G. Virga, and Anthony DeCristoforo, JJ., granted partial summary adjudication to patient, and after a court trial, awarded patient $1,415,639.54 for the underlying judgment and prejudgment interest. Cross-appeals were taken. 

Holdings: The Court of Appeal, Sims, Acting P.J., held that:

(1) insurer did not have a contractual duty to indemnify;

(2) insurer did not have a statutory duty to indemnify; but

(3) insurer had a duty to defend, as to allegations of dentist's vicarious liability for his chair side assistants' negligence in failing to stop his sexual molestation of patient.

Reversed and remanded.
· When an administrative agency acts in a judicial capacity to resolve disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate, its decision will collaterally estop a party to the proceeding from relitigating those issues.

People v. Beaumont Inv., Ltd., 111 Cal.App.4th 102, 3 Cal.Rptr.3d 429, 3 Cal. Daily Op. Serv. 7221, 2003 Daily Journal D.A.R. 8992 , Cal.App. 6 Dist., Aug 11, 2003.
Background: State brought unfair business practices action against mobile home park owners, alleging that they violated city ordinance by requiring tenants to accept long-term leases in order to avoid rent control. Following bench trial, the Superior Court, Santa Clara County, No. CV754463, Leslie C. Nichols, J., entered judgment for state. Park owners appealed. 

Holdings: The Court of Appeal, Wunderlich, J., held that:

(1) owners violated city rent control ordinances through leases;

(2) court had primary jurisdiction to award civil penalties;

(3) court could count each lease and each monthly rent payment as individual violations of both unfair practices law and false advertising law;

(4) penalties totaling $525,000 were not excessive;

(5) leases were not subject to rescission;

(6) restitution order requiring owners to disgorge unauthorized rents and to restore that money to affected tenants was not invalid; and

(7) unfair business practices constituted a conspiracy, and thus statute of limitations had not run even though some leases were over eight years old.

Affirmed.
· Statutory interpretation is ultimately a judicial function.
· "Primary jurisdiction" applies where a claim is originally cognizable in the courts, and comes into play whenever enforcement of the claim requires the resolution of issues which, under a regulatory scheme, have been placed within the special competence of an administrative body; in such a case the judicial process is suspended pending referral of such issues to the administrative body for its views.
· The "primary jurisdiction" doctrine is sometimes called the "prior resort" or the "preliminary jurisdiction" doctrine.
· Exhaustion applies when an agency alone has exclusive jurisdiction over a case; primary jurisdiction when both a court and an agency have the legal capacity to deal with the matter.
· In the absence of an available administrative remedy, the exhaustion doctrine does not apply.
· In applying the primary jurisdiction doctrine, a threshold question is whether the trial court has discretion to stay the judicial action pending an administrative determination.
· If a the particular legislative scheme forecloses judicial discretion under the primary jurisdiction doctrine, the court must adjudicate the action before it; otherwise, the court has discretion either to hear the action or to stay it until available administrative processes are first invoked and completed.
· No rigid formula exists for applying the primary jurisdiction doctrine.
· An administrative agency cannot alter or enlarge the legislation, and an erroneous administrative construction does not govern the court's interpretation of the statute.
· A question of statutory interpretation is a matter with which courts have considerable experience and which does not necessitate deferral to another agency.
Connecticut

ABC, LLC v. State Ethics Com'n, 264 Conn. 812, 826 A.2d 1077, Conn., Jul 29, 2003.

Lobbying firm sought review of State Ethics Commission decision that firm's conduct constituted contingent fee lobbying. The Superior Court, Judicial District of New Britain, Aurigemma, J., entered judgment for lobbying firm. Commission appealed. The Supreme Court, Sullivan, C.J., held that lobbying firm was not "aggrieved" by Commission's declaratory ruling and thus could not seek review of that ruling.

Reversed and remanded with directions.
· The test for determining aggrievement, for purposes of appealing an agency's decision, is a two part inquiry: (1) the party claiming aggrievement must successfully demonstrate a specific personal and legal interest in the subject matter of the decision, as distinguished from a general interest, such as is the concern of all members of the community as a whole, and (2) the party claiming aggrievement must successfully establish that this specific personal and legal interest has been specially and injuriously affected by the decision.
· "Aggrievement," for purposes of appealing an agency's decision, is established if there is a possibility, as distinguished from a certainty, that some legally protected interest has been adversely affected.
· To satisfy the aggrievement requirement to appeal an agency's decision, the plaintiffs must allege a legally protected interest that is concrete and actual, not merely one that is hypothetical.
· Lobbying firm was not "aggrieved" by State Ethics Commission's declaratory ruling as to whether firm's conduct constituted illegal contingent fee lobbying, and thus could not seek review of that ruling; the Commission's ruling was based on hypothetical facts, and although the lobbying firm stipulated to the facts on which the Commission based its ruling, those facts did not constitute a comprehensive account of actual conduct that was the result of a truth seeking, adversarial fact-finding process and that would be binding in other legal controversies.
· The purpose of the aggrievement requirement, for purposes of appealing an agency's decision, is to ensure that courts and parties are not vexed by suits brought to vindicate nonjusticiable interests and that judicial decisions which may affect the rights of others are forged in hot controversy.
BRT General Corp. v. Water Pollution Control Authority of Town of Middlebury, 265 Conn. 114, 826 A.2d 1109, Conn., Jul 29, 2003.

Contract purchasers of property filed application for writ of mandamus to compel town water pollution control authority to grant their application to connect real property to town's sewer system. The Superior Court, Judicial District of Danbury, White, J., denied application. Plaintiff appealed. On transfer from the Appellate Court, the Supreme Court, Borden, J., held that: (1) doctrine of exhaustion of administrative remedies barred trial court from considering issues; (2) trial court had jurisdiction to make determination that authority had considered application of purchasers; and (3) authority properly considered application, thus performing its administrative function.

Affirmed in part; reversed and remanded in part.
· Doctrine of exhaustion of administrative remedies provides that no one is entitled to judicial relief for a supposed or threatened injury until prescribed administrative remedy has been exhausted.
· Where a statutory requirement of exhaustion is not explicit, courts are guided by legislative intent in determining whether application of the doctrine of exhaustion of administrative remedies would be consistent with statutory scheme; the requirement of exhaustion may arise from explicit statutory language or from an administrative scheme providing for agency relief.
· If available administrative procedure provides plaintiffs with a mechanism for attaining remedy that they seek, they must exhaust that remedy.
· Plaintiff's preference for a particular remedy does not determine adequacy of that remedy; an administrative remedy, in order to be adequate, need not comport with plaintiffs' opinion of what a perfect remedy would be.
JSF Promotions, Inc. v. Administrator, Unemployment Compensation Act, 265 Conn. 413, 828 A.2d 609, Conn., Aug 12, 2003.

Appeals referee found that supermarket product demonstrators were employees of recruiter for purposes of unemployment compensation contributions, and recruiter appealed. Employment Security Board of Review affirmed, and recruiter appealed. The Superior Court in the Judicial District of Hartford, Maloney, J., reversed, and the Administrator of the Unemployment Compensation Act appealed. After transferring the appeal, the Supreme Court, Sullivan, C.J., held that: (1) finding by Board that product demonstrators did not provide the same kind of services through other demonstration companies as they provided through recruiter could not be further reviewed, and (2) product demonstrators were in an employment relationship for purposes of the unemployment compensation contributions.

Trial court reversed.
· Review of an administrative agency decision requires a court to determine whether there is substantial evidence in the administrative record to support the agency's findings of basic fact and whether the conclusions drawn from those facts are reasonable.
· Neither the Supreme Court nor the trial court may in an appeal of an agency decision retry the case or substitute its own judgment for that of the administrative agency on the weight of the evidence or questions of fact.
· A court's ultimate duty in an appeal of an agency decision is to determine, in view of all of the evidence, whether the agency, in issuing its order, acted unreasonably, arbitrarily, illegally or in abuse of its discretion.
· An agency's factual and discretionary determinations are to be accorded considerable weight by the courts.
· Supreme Court does not defer to an agency's construction of a statute, a question of law, when the provision at issue previously has not been subjected to judicial scrutiny or when the agency's interpretation has not been time tested. 
Rudy's Limousine Service, Inc. v. Dept. of Transp., 78 Conn.App. 80, 826 A.2d 1161, Conn.App., Jul 15, 2003.

Transportation company appealed decision of state Department of Transportation that granted in part and denied in part company's application for authorization to operate additional livery vehicles intrastate. The Superior Court, Judicial District of New Britain, Cohn, J., granted Department's motion to strike count of complaint seeking declaratory judgment. Following a trial to the court, the Superior Court, Schuman, J., dismissed appeal. Company appealed. The Appellate Court, Peters, J., held that: (1) transportation company's claim that statute requiring Department to decide whether service proposed by applicant will improve public convenience and necessity violated separation of powers under state constitution was properly before Appellate Court; (2) statute was not an unconstitutional delegation in violation of state constitution's doctrine of separation of powers; (3) deferential standard of review applied in appeal to Superior Court; (4) applicant seeking livery vehicle permit is required to satisfy all statutory factors; and (5) Department properly applied "public convenience and necessity" factor.

Affirmed.
· Statute allowing state Department of Transportation to grant livery vehicle permit if proposed service would improve public convenience and necessity provided Department with sufficient guidance to grant or deny permit applications against myriad of factual scenarios that could arise, and thus statute was not an unconstitutional delegation in violation of state constitution's doctrine of separation of powers.
· Law-making power is in legislative branch of state government and cannot constitutionally be delegated, but General Assembly may carry out its legislative policies within police power of state by delegating to administrative agency power to fill in details.
· In order to render admissible delegation of legislative power to administrative agency, it is necessary that statute declare legislative policy, establish primary standards for carrying it out, or lay down intelligible principle to which administrative officer or body must conform.
· Where statute vests public officials with discretion to grant, refuse, or revoke license to carry on ordinarily lawful business, and does not set express standard to guide and govern exercise of this discretion, attempted delegation of power is a nullity.
· Test for constitutionally sufficient standards to govern exercise of delegated powers requires only that standards be as definite as is reasonably practicable under circumstances.
· When agency must make case-by-case determination of matters that fall within agency's expertise, deferential standard of review on appeal is proper even if particular legal issue is a novel one.
· When agency has expertise in given area and history of determining factual and legal questions similar to those at issue, agency's statutory interpretation is granted deference by court.
Town of Canterbury v. Rocque, 78 Conn.App. 169, 826 A.2d 1201, Conn.App., Jul 22, 2003.

Town appealed from decision of commissioner of environmental protection placing conditions on town's application for permits to construct and operate municipal solid waste transfer station. The Superior Court, Judicial District of New Britain, Cohn, J., dismissed appeal, and town appealed. The Appellate Court, Bishop, J., held that: (1) hearing was statutorily mandated on town's application, and thus, commissioner's decision on application was final decision in contested case subject to judicial review, and (2) regulation providing that petition for hearing concerning commissioner's disposition of application for permit for solid waste facility must be filed within 30 days of commissioner's action requires that petition be filed within 30 days of commissioner's disposition of application, rather than within 30 days of commissioner's notice of tentative determination.

Reversed and remanded.
· Judicial review of administrative decision is creature of statute; there is no absolute right of appeal to courts from decision of administrative agency.
· If hearing is not statutorily mandated, even if one is gratuitously held, "contested case" is not created, for purpose of determining whether administrative decision is subject to appeal.
· Generally, if administrative agency's time-tested interpretation of administrative regulation is reasonable, its interpretation should be accorded great weight by courts.
United Jewish Center v. Town of Brookfield, 78 Conn.App. 49, 827 A.2d 11, Conn.App., Jul 15, 2003.

Property owner sought review of decision of town's inland wetlands commission which denied owner's application to build driveway across wetlands area. The Superior Court, Judicial District of Danbury, Hiller, J., found in favor of owner. Commission appealed. The Appellate Court, Lavery, C.J., held that: (1) commission denied application without substantial evidence by relying on its own knowledge regarding whether proposal would impact wetlands and disregarding expert testimony; (2) owner established that there were no other feasible alternatives to driveway; and (3) trial court was not authorized to remand case with a directive to issue permit.

Affirmed in part, and reversed in part.
· In challenging an administrative agency action, the plaintiff has the burden of proof; plaintiff must do more than simply show that another decision maker, such as the trial court, might have reached a different conclusion, but rather the plaintiff must establish that substantial evidence does not exist in the record as a whole to support the agency's decision.
· The credibility of witnesses and the determination of factual issues are matters within the province of the administrative agency.
· The substantial evidence rule is similar to the sufficiency of the evidence standard applied in judicial review of jury verdicts, and evidence is sufficient to sustain an agency finding if it affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· The reviewing court must take into account that there is contradictory evidence in the record, but the possibility of drawing two inconsistent conclusions from the evidence does not prevent an administrative agency's finding from being supported by substantial evidence.
· If an administrative agency chooses to rely on its own judgment, it has a responsibility to reveal publicly its special knowledge and experience, to give notice of the material facts that are critical to its decision, so that a person adversely affected thereby has an opportunity for rebuttal at an appropriate stage in the administrative proceedings.
· When agency action is overturned because of invalid or insufficient findings, a court must remand the matter under consideration to the agency for further consideration; a direct order to the commission is therefore legally unwarranted.
· When it appears as a matter of law that there is only one single conclusion that the agency could reasonably reach, the trial court can direct the agency to take the action on remand.

Idaho


Gibson v. Ada County Sheriff's Dept., --- --- Idaho ----, 72 P.3d 845, Idaho, May 28, 2003.
Former county sheriff's department employee sought judicial review of decision by county personnel hearing officer to terminate her for misconduct involving her pay vouchers. The Fourth Judicial District Court, Ada County, Kathryn A. Sticklen, J., affirmed hearing officer's decision, and employee appealed. The Supreme Court, Kidwell, J., held that: (1) no statute existed invoking judicial review of hearing officer's decision under Idaho Administrative Procedure Act (IAPA); (2) county ordinance authorizing appeal to district court conflicted with statute restricting judicial review to agency decisions; (3) employee's "notice of appeal" could not be read as complaint, for purposes of remand; and (4) county sheriff's department was not prevailing party for purposes of awarding attorney fees and costs on appeal.

Vacated; dismissed without prejudice.

· Counties and city governments are considered local governing bodies rather than agencies, for purposes of the Idaho Administrative Procedure Act.
· Though the Idaho Administrative Procedure Act (IAPA) and its judicial review provisions are generally inapplicable to local government actions, a statute may provide for judicial review of local government actions pursuant to the IAPA.
· Absent a statute invoking the Idaho Administrative Procedure Act's judicial review provisions, local government actions may not be reviewed under the Act.
· No statute existed to invoke Idaho Administrative Procedure Act to authorize judicial review of decision by county sheriff's department to terminate employee for making material misrepresentations on pay vouchers.
· County ordinance authorizing "appeal" of decision by hearing officer of sheriff's department terminating employee to district court was outside scope of its authority to make and enforce laws relating to police and sanitation, and conflicted with statute providing that judicial review under Idaho Administrative Procedure Act applied only to agency decisions.
· County sheriff's department was not a prevailing party entitled to attorney fees and costs on appeal from trial court's order affirming decision of personnel hearing officer to terminate employee for misconduct, insofar as judicial review of hearing officer's decision was not authorized by Idaho Administrative Procedure Act, thus, preventing appellate review addressing merits of claim.
Illinois

Bloom v. Municipal Employees' Annuity and Benefit Fund of Chicago, 339 Ill.App.3d 807, 791 N.E.2d 1254, 274 Ill.Dec. 843, Ill.App. 1 Dist., Jun 09, 2003.
Former city alderman appealed from denial by municipal employees' annuity and benefit fund of his application for pension benefits based on his guilty plea to filing false federal tax return. The Circuit Court, Cook County, Julia M. Nowicki, J., upheld denial, and alderman appealed. The Appellate Court, McNulty, J., held that alderman's guilty plea to filing false federal tax return resulted in forfeiture of his pension benefit.

Affirmed.

· In appeal of circuit court decision on complaint for administrative review, Appellate Court's role is to review administrative ruling, rather than circuit court's decision.
JM Aviation, Inc. v. Department of Revenue, 341 Ill.App.3d 1, 791 N.E.2d 1152, 274 Ill.Dec. 741, Ill.App. 1 Dist., Jun 02, 2003.

Taxpayer brought action for administrative review of the Department of Revenue's  Court, Cook County, John A. Ward, J., affirmed the Department. The Appellate Court, Smith, J., held that: (1) purchase of taxpayer did not fit under the "occasional sale" exception of use tax, and (2) taxpayer was not held to an improper evidentiary burden to prove that corporation, from which taxpayer purchased airplane, was not a retailer.

Affirmed.
· On appeal, an appellate court reviews an administrative agency's decision and not that of a circuit court.
· An administrative agency's decisions on questions of fact are entitled to deference and are reversed only if against the manifest weight of the evidence; questions of law are not entitled to the same deference and are reviewed de novo.
Johnson v. Target Stores, Inc., 341 Ill.App.3d 56, 791 N.E.2d 1206, 274 Ill.Dec. 795, Ill.App. 1 Dist., Jun 05, 2003.

Cashier brought malicious prosecution and false arrest action against security guard and discount store, after cashier was arrested for theft. The Circuit Court, Cook County, Edward R. Burr, J., entered judgment on jury verdict for store and guard on false arrest action, and for cashier on malicious prosecution action. Store and guard appealed. The Appellate Court, Greiman, J., held that: (1) discount store was not liable to cashier for malicious commencement of prosecution for theft, and (2) discount store was not liable to cashier for malicious continuation of prosecution for theft.

Reversed.
· A nunc pro tunc order cannot be based upon ex parte affidavits or testimony; rather, the evidence must clearly show that the order being modified failed to conform to the decree actually rendered by the agency.

Marzano v. Department of Employment Sec., 339 Ill.App.3d 858, 791 N.E.2d 1250, 274 Ill.Dec. 839, 178 Ed. Law Rep. 885, Ill.App. 1 Dist., Jun 06, 2003.

Substitute teacher sought review of Department of Employment Security decision denying him unemployment compensation. The Circuit Court, Cook County, Joanne L. Lanigan, J., confirmed the decision. Teacher appealed. The Appellate Court, Reid, J., held that teacher was disqualified from receiving unemployment benefits.

Affirmed.
· Where the issue on appeal involves an examination of the legal effect of a given set of facts, a mixed question of law and fact is involved, and the agency's determination should be affirmed unless it is found to be clearly erroneous; this standard is met only where, upon review of the entire record, the reviewing court is left with the definite and firm conviction that a mistake has been committed.

Indiana


Wheatley v. American United Life Ins. Co., 792 N.E.2d 927, Ind.App., Aug 06, 2003.

Insured brought action against disability insurer to recover for termination of total disability benefits after twenty-four months under employee welfare benefit plan. The Superior Court, Clark County, Jerome Jacobi, J., entered judgment in favor of insurer. Insured appealed. The Court of Appeals, Mathias, J., held that: (1) as a matter of first impression, courts should allow additional evidence beyond what was presented to the administrator only when it is necessary to conduct an adequate de novo review; (2) trial court was not required to admit additional evidence offered by insured; and (3) evidence supported termination of benefits, even though the insured was totally disabled for social security purposes.

Affirmed.
· Evidence supported conclusion that insured was not totally disabled after twenty-four months, even though he was totally disabled for social security purposes; the insured did not show that the insurer, as administrator of employee welfare benefit plan, considered the same information that was in the social security file.
· Under ERISA, disability insurer, as administrator of employee welfare benefit plan, was not bound by the Social Security Administration's determination that the insured was totally disabled. Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.
· To make any use of the disability determination of the Social Security Administration, a claimant must show that the employee welfare benefit plan administrator had the same information contained within the social security file when the administrator made its determination.
Kansas
Blue Cross and Blue Shield of Kansas, Inc. v. Praeger, 75 P.3d 226, Kan., Aug 06, 2003.
Acquiring and target companies sought review of Insurance Commissioner's decision to deny foreign insurer's request to acquire domestic health insurer after sponsored demutualization. The District Court, Shawnee County, Terry L. Bullock, J., reversed. Appeal and cross-appeal were taken. The Supreme Court held that: (1) the fact that the target company would satisfy statutory minimum surplus requirements or premium rate requirements did not automatically equate to operating in the interests of the public, policyholders, or the insurance- buying public; (2) the Commissioner could disapprove the acquisition despite authority to approve proposed insurance rate increases and to approve dividend distribution from surplus; (3) she could disapprove the acquisition despite approval of conversion to stock company; and (4) Kansas Insurance Holding Companies Act is not unconstitutional delegation of legislative power to Commissioner.

District court reversed; Commissioner affirmed.
· The Supreme Court exercises the same statutorily limited review of the agency's action as does the district court, i.e., as though the appeal had been made directly to Supreme Court.
· If there is a rational basis for the interpretation of a statute by an administrative agency charged with the responsibility of enforcing it, the agency's interpretation should be upheld on judicial review, but the agency's determination as to questions of law is not conclusive and, while persuasive, is not binding on the courts.
· Deference to an agency's interpretation is especially appropriate when the agency is one of special competence and experience, but the final construction of a statute always rests with the courts.
· The Supreme Court reviews an appeal from an agency's action under the Kansas Act for Judicial Review and Civil Enforcement of Agency Actions (KJRA) as though the appeal had been made directly to Supreme Court and is subject to the same limitations of review as the district court.
· In applying the substantial evidence test for review of agency action, courts may not reweigh the facts, try the case de novo, or substitute their own judgment, even if they would have found differently; during this process, the courts are not concerned with evidence contrary to the agency findings, but must focus solely on evidence in support of the findings.
· Courts must accept as true the evidence and all inferences to be drawn therefrom which support or tend to support the findings of the agency; they are to disregard any conflicting evidence or other inferences which might be drawn therefrom.
· Under deferential standard of review of agency action, the Supreme Court accepts as true the evidence and all inferences to be drawn therefrom which support or tend to support the agency's findings, is not concerned with evidence contrary to the findings, but is concerned only with the evidence in support of them.
· Agency findings not based on evidence, but on suspicion and conjecture, are arbitrary and baseless.

· The "nondelegation doctrine" flows from the separation of powers principles embodied in state constitution and allows for a particular statute to be struck down because it constitutes an unconstitutional delegation of legislative power to an administrative agency.
Maryland

Finucan v. Maryland State Bd. of Physician Quality Assur., 151 Md.App. 399, 827 A.2d 176, Md.App., Jun 25, 2003.
Physician appealed from judgment of the Circuit Court, Talbot County, affirming decision of the Board of Physician Quality Assurance and administrative law judge (ALJ) that found physician had engaged in immoral or unprofessional conduct in the practice of medicine by having consensual sexual relations with adult patients at times and locations other than those involving the immediate act of diagnosis or treatment. The Court of Special Appeals, Barbera, J., held that: (1) physician's act of having consensual sexual relations with adult patients at times and locations other than those involving the immediate act of diagnosis or treatment constituted immoral or unprofessional conduct in the practice of medicine, and thus supported disciplinary action against physician; (2) ALJ appropriately assessed credibility of witnesses; and (3) ALJ did not act arbitrarily and capriciously in analyzing evidence.

Affirmed.

· Court's role in reviewing administrative agency adjudicatory decision is narrow; it is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings and conclusions, and to determine if the administrative decision is premised upon an erroneous conclusion of law.
· An appellate court reviews an administrative agency's decision, and not the decision of the circuit court affirming or rejecting the agency's decision.
· An appellate court, in reviewing an administrative agency's decision, does not substitute its judgment for the administrative agency's expertise.
· Even with regard to some legal issues, a degree of deference should often be accorded the position of the administrative agency when a court reviews a decision by the agency.
· The expertise of the administrative agency in its own field should be respected, and therefore, an administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
· In applying the test of whether substantial evidence supports the decision of an administrative agency, an appellate court decides whether a reasoning mind reasonably could have reached the factual conclusion the agency reached.
· In determining whether the decision of an administrative agency is supported by substantial evidence, an appellate court is mindful that an agency's decision is prima facie correct and presumed valid; thus, an appellate court defers to the agency's fact-finding and drawing of inferences if they are supported by the record.
· The credibility findings of an administrative agency representative who sees and hears witnesses during an administrative proceeding are entitled to great deference on judicial review.
· In a proceeding involving an administrative agency, it is the responsibility of an administrative law judge (ALJ) to resolve any conflicts in the evidence presented, and to draw inferences from that evidence and to accord each item of testimonial and documentary evidence the weight it deserves.
· Questions, including constitutional issues, that could have been but were not presented to the administrative agency may not ordinarily be raised for the first time in any action for judicial review.
Medstar Health v. Maryland Health Care Com'n, 376 Md. 1, 827 A.2d 83, Md., Jun 18, 2003.

Owner and operator of hospital center filed declaratory judgment action alleging that regulation that the Health Care Commission adopted as an amendment to the State Health Plan (SHP) conflicted with statutory authority of the Commission, was adopted in a procedurally improper fashion, and violated the Commerce Clause. The Circuit Court, Howard County, Raymond J. Kane, Jr., J., declared regulation lawful. Operator filed petition for writ of certiorari. The Court of Appeals, Bell, C.J., granted petition prior to proceedings in intermediate appellate court, and held that Commission's adoption of regulation which set forth methodology for projecting need for cardiac surgery services was unlawful.

Reversed; remanded with directions.
· The Court of Appeals' role in reviewing challenges to regulations promulgated by administrative agencies is limited to assessing whether the agency was acting within its legal boundaries.
· In most cases where an agency promulgates new regulations, the Court of Appeals defers to the agency's decisions because they presumably make rules based upon their expertise in a particular field.

Missouri


Garcia-Huerta v. Garcia, 108 S.W.3d 684, Mo.App. W.D., Feb 11, 2003.

Division of Child Support Enforcement ordered mother to pay support on behalf of her son. The Circuit Court of Jackson County, Gregory B. Gillis, J., affirmed. The Court of Appeals, Lisa White Hardwick, J., held that the Division lacked subject matter jurisdiction to enter order.

Reversed and remanded.
· Subject matter jurisdiction exists only when a court or agency has the right to proceed to determine the controversy at issue or grant the relief requested.
· Any order by an administrative agency acting without subject matter jurisdiction is void.
Nebraska

DLH, Inc. v. Nebraska Liquor Control Com'n, 266 Neb. 361, 665 N.W.2d 629, Neb., Jul 18, 2003.

Licensee sought review of Liquor Control Commission's suspension of liquor license, based on allowing a disturbance in or about the bar's licensed premises. The District Court, Lancaster County, Earl J. Witthoff, J., affirmed. Licensee appealed, and the Supreme Court removed the appeal to its own docket. The Supreme Court, McCormack, J., held that the Commission had statutory authority to promulgate regulation which included within definition of "disturbances" that a licensee must not allow on licensed premises physical contact between the licensee's agents or employees and its customers, involving any kissing, or any touching of the breast, buttock, or genital areas.

Affirmed.
· Proceedings for review of a final decision of an administrative agency are to the district court, which conducts the review without a jury de novo on the record of the agency.
· A judgment or final order rendered by a district court in a judicial review pursuant to the Administrative Procedure Act (APA) may be reversed, vacated, or modified by an appellate court for errors appearing on the record.
· When reviewing an order of a district court under the Administrative Procedure Act (APA) for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable.
· The Legislature may delegate to an administrative agency the power to make rules and regulations to implement the policy of a statute.
· An administrative agency is limited in its rulemaking authority to powers granted to the agency by the statutes which they are to administer, and it may not employ its rulemaking power to modify, alter, or enlarge portions of its enabling statute.

Stejskal v. Department of Administrative Services, 266 Neb. 346, 665 N.W.2d 576, Neb., Jul 18, 2003.
After Department of Administrative Services (DAS) employee was terminated, he appealed to the agency head, who denied his grievance. Employee then appealed to the state personnel board. After appointing a hearing officer to conduct a hearing, who recommended overturning the agency head's decision, the board affirmed denial of the grievance. Employee appealed. The District Court, Lancaster County, Earl J. Witthoff, J., reversed. DAS appealed. The Supreme Court, Gerrard, J., held that evidence was insufficient to establish just cause for employee's termination on basis of insubordination.

Affirmed.

· A judgment or final order rendered by a district court in a judicial review pursuant to the Administrative Procedure Act may be reversed, vacated, or modified by an appellate court for errors appearing on the record.
· When reviewing an order of a district court under the Administrative Procedure Act for errors appearing on the record, the inquiry is whether the decision conforms to the law, is supported by competent evidence, and is not arbitrary, capricious, or unreasonable.
· Whether a decision conforms to law is by definition a question of law, in connection with which an appellate court reaches a conclusion independent of that reached by the lower court.
· An appellate court, in reviewing a district court judgment for errors appearing on the record, will not substitute its factual findings for those of the district court where competent evidence supports those findings.
· "Just cause" for dismissal of an Department of Administrative Services employee was that which a reasonable employer, acting in good faith, would have regarded as good and sufficient reason for terminating the services of an employee, as distinguished from an arbitrary whim or caprice.
· "Just cause" for dismissal of an Department of Administrative Services employee was that which a reasonable employer, acting in good faith, would have regarded as good and sufficient reason for terminating the services of an employee, as distinguished from an arbitrary whim or caprice.
· District court in its de novo review of agency determinations is not required to give deference to the findings of fact by the agency hearing officer; however, it may consider the fact that the hearing officer, sitting as the trier of fact, saw and heard the witnesses and observed their demeanor while testifying and may give weight to the hearing officer's judgment as to credibility.
New Jersey
Morton v. 4 Orchard Land Trust, 362 N.J.Super. 190, 827 A.2d 352, N.J.Super.A.D., Jul 21, 2003.
Prospective home purchaser brought action against vendor for specific performance to compel sale of real property, alleging purchaser had signed contract form, that parties' respective counsel had approved the contract terms, and that vendor had orally agreed to the deal. The Superior Court, Chancery Division, Essex County, Kenneth S. Levy, J., dismissed the complaint for failure to state a claim. Purchaser appealed. The Superior Court, Appellate Division, A.A. Rodríguez, J.A.D., held that purported oral contract for sale of home was unenforceable under statute of frauds.

Affirmed.
· When an administrative regulation conflicts with a statute, the regulation is void as a matter of law.
New York

New York State Senator Kruger v. Bloomberg, --- N.Y.S.2d ----, 2003 WL 21815083, 2003 N.Y. Slip Op. 23699, N.Y.Sup., Jun 09, 2003.
State senator brought Article 78 proceeding against mayor and others, alleging that proposed reorganization of public school system violated Election Law. On motions by non-profit education organization and city bar association seeking amicus curiae status, the Supreme Court, Ling-Cohan, J., held that: (1) five factors would be set forth for deciding whether to grant amicus curiae status, and (2) organization and association made showing sufficient for Supreme Court to sign orders to show cause.

Order accordingly.
· Article 78 confers upon the courts broader authority to allow intervention than is permitted under the general intervention provisions.
· To be an "interested party," which a court may allow to intervene in an Article 78 proceeding, one must have a legally cognizable claim to intervene, rather than just a general interest in the result of the proceeding.
· A party who moves to intervene in an Article 78 proceeding, if the motion is granted, obtains the rights of a party, including the right to counterclaim, cross-claim, implead, appeal, and so on. 
Oregon

SAIF Corporation v. Eller, 189 Or.App. 113, 74 P.3d 1093, Or.App., Aug 06, 2003.
Workers' compensation insurer and employer sought judicial review of determination by Department of Consumer and Business Services (DCBS), Workers' Compensation Division (WCD), that services of nonlicensed surgical assistant were reimbursable. The Court of Appeals, Brewer, J., held that: (1) insurer failed to preserve judicial review as to claim that manager of WCD's Dispute Resolution Section (DRS) was not entitled to file objections to hearing officer's proposed order, and (2) under administrative rules, surgical assistant was entitled to reimbursement for her services, though she was not licensed by state.

Affirmed.

· The court defers to an agency's interpretation of its own rules if that interpretation is plausible, that is, consistent with the wording of the rules, their context, or any other source of law.
· When an agency has the authority to adopt rules and does so, it must follow its own rules and cannot ignore them. 
Pennsylvania

Noah's Ark Christian Child Care Center, Inc. v. Zoning Hearing Bd. of West Mifflin, --- A.2d ----, 2003 WL 21804661, Pa.Cmwlth., Aug 07, 2003.
Day care center and trustee appealed decision of the borough Zoning Hearing Board which affirmed denial of center's application for certificate of occupancy to continue operating day care facility in property which was to be sold by trustee to church. The Court of Common Pleas, Allegheny County, Nos. SA02-720 and SA02-738, James, J., entered judgment for center and trustee. Borough appealed. The Commonwealth Court, Nos. 2483 C.D. 2002 & 2560 C.D. 2002, Smith-Ribner, J., held that: (1) evidence was insufficient to support Zoning Hearing Board's finding that proposed principal use of property was for day care rather than for church, and (2) evidence was insufficient to support Zoning Hearing Board's finding that day care center was not proper accessory use of church.

Affirmed.

· A reviewing court may not substitute its judgment for that of the local agency unless the board abused its discretion, which a board does only when its findings are not supported by substantial evidence.
Richards v. Com., Dept. of Trans., Bureau of Driver Licensing, 827 A.2d 575, Pa.Cmwlth., Jun 20, 2003.

Department of Transportation (DOT) imposed one-year suspension of operating privileges and five-year habitual offender revocation of operating privileges as administrative penalties for licensee's underlying convictions on two counts of aggravated assault by vehicle while driving under the influence arising from single incident in which two individuals were injured. Licensee filed statutory appeal. The Court of Common Pleas, Beaver County, Nos. 11763-2001 and 11764-2001, James, J., sustained appeal, concluding licensee's additional one-year suspension based on one of his two convictions was inappropriate. DOT appealed. The Commonwealth Court, No. 2935 C.D. 2002, McCloskey, Senior Judge, held that doctrine of merger of related offenses did not preclude imposition of one-year suspension of operating privileges and five-year revocation of operating privileges as administrative sanctions for underlying convictions arising from same incident.

Trial court order reversed, and one-year suspension reinstated.
· In context of proceedings before Department of Transportation (DOT) and other administrative tribunals that arise as a result of criminal convictions, doctrine of merger of related offenses operates to prohibit separate administrative penalties for multiple convictions arising from the same transaction where the convictions are greater and lesser included offenses; the test to be applied is whether each conviction requires proof of a fact which the other does not.
South Dakota

Moonlight Rose Co. v. South Dakota Unemployment Ins. Div., 668 N.W.2d 304, 2003 SD 96, S.D., Aug 06, 2003.
Employer appealed from decision of the Department of labor, finding that company was required to make contributions to the unemployment insurance compensation fund for its retail rose sellers. The Circuit Court, Second Judicial Circuit, Minnehaha County, Gene Paul Kean, J., affirmed Department's decision. Employer appealed. The Supreme Court, Zinter, J., held that: (1) evidence supported trial court's findings that employer provided retail rose sellers with materials, set price of roses, and entered into a non-competition agreement with sellers; (2) evidence supported finding that employer instructed each retail rose seller where to sell flowers each evening; (3) evidence supported finding that employer provided to retail rose sellers a uniform, a cooler, and baskets; (4) evidence support findings that employer's retail rose sellers did not have their own business cards, did not advertise under business listing, did not have their own materials, and did not have sales tax licenses; and (5) rose sellers were not independent contractors, but rather employees.

Affirmed.

· Supreme Court examines agency findings in the same manner as the Circuit Court to decide whether they were clearly erroneous in light of all the evidence.
· If after careful review of the entire record the Supreme Court is definitely and firmly convinced a mistake has been committed by agency, only then will the Supreme Court reverse.
· Questions of law on appeal from an agency decision are fully reviewable.
Texas

Public Utility Com'n of Texas v. City Public Service Bd. of San Antonio, 109 S.W.3d 130, Tex.App.-Austin, Jun 12, 2003.
City public service board and electric utility sought a declaratory judgment invalidating Public Utility Commission (PUC) rules that guaranteed open access to wholesale electricity transmission networks and established rate formula to determine access charges. The 98th Judicial District Court, Travis County, W. Jeanne Meurer, J., entered summary judgment for PUC, and plaintiffs appealed. On motion for rehearing, the Court of Appeals, 9 S.W.3d 868, reversed and rendered. On review, the Supreme Court, 53 S.W.3d 310, affirmed. On remand, the 201st Judicial District Court, Travis County, Paul Davis, J., reversed and vacated the PUC's order. PUC appealed. On rehearing, the Court of Appeals, Bea Ann Smith, J., held that: (1) PUC lacked authority to conduct proceeding to determine transmission cost of service (TCOS) for municipally owned electric utility, even if it was not using TCOS number to set rates, and (2) trial court was not authorized to vacate PUC's order.

Affirmed as modified.
· When the legislature expressly confers a power on an agency, it also impliedly intends that the agency have whatever powers are reasonably necessary to fulfill its express functions or duties.
· An agency may not exercise what is effectively a new power on the theory that such exercise is expedient for the agency's purposes.

West Virginia
Longwell v. Board of Educ. of County of Marshall, --- W.Va. ----, 583 S.E.2d 109, 179 Ed. Law Rep. 484, W.Va., May 06, 2003.
Taxpayers brought action for declaratory judgment and writ of mandamus, relating to county board of education's (BOE) approval of expenditures for private legal counsel for the board. The Circuit Court, Marshall County, Fred L. Fox II, J., dismissed for failure to state a claim. Taxpayers appealed. The Supreme Court of Appeals, Davis, J., held that when a county board of education is in need of legal services, it may exercise its own discretion in determining whether to utilize the services of the county prosecuting attorney, or instead to hire its own private legal counsel without being required to show the prosecuting attorney's inability or refusal to act on the board's behalf.

Affirmed.
· A statute or an administrative rule may not, under the guise of "interpretation" by the court, be modified, revised, amended, or rewritten.

Wisconsin
In re Kestie, 72 P.3d 1162, 2003 WY 88, Wyo., Jul 17, 2003.
Worker's Safety and Compensation Division appealed from decision of the District Court, Sheridan County, John C. Brackley, J., reversing a determination by the Division that workers' compensation claimant was untimely in responding to the Division's final determination denying benefits. The Supreme Court, Voigt, J., held that Division erred in treating workers' compensation claimant's report of injury as an untimely objection to Division's earlier denial of claim seeking benefits for carpal tunnel syndrome.

Affirmed and remanded.
· In appeals from administrative agencies, Supreme Court affords no deference to the conclusions reached by the District Court and reviews such cases as if they had come directly from the agency.
· Where both parties presented evidence at the agency hearing, reviewing court applies the substantial evidence test to findings of fact.
· Even where there is substantial evidence to support agency's findings of fact, reviewing court may apply the "arbitrary and capricious" standard as a safety net to catch agency action that prejudiced a party's substantial right to the administrative proceeding or was contrary to other administrative review standards.
· Reviewing court affirms an agency's conclusions of law only if they are truly in accord with law.

