District Courts

D.C. District Court

Beyond Pesticides/National Coalition Against Misuse of Pesticides v. Whitman, 360 F.Supp.2d 69, D.D.C., Jan 28, 2004.
Background: Environmental groups brought action under Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), Resource Conservation and Recovery Act (RCRA), and Administrative Procedure Act (APA) alleging Environmental Protection Agency (EPA) unlawfully failed to suspend and cancel registrations of three wood preservatives. EPA moved to dismiss. 

Holdings: The District Court, Leon, J., held that: 

(1) EPA had not taken final agency action necessary for review under FIFRA; 

(2) Court of Appeals for the District of Columbia had exclusive jurisdiction over RCRA claims; and 

(3) groups could not bring claims under APA.

Motion granted.
· Although plaintiffs may bring general cause of action under Administrative Procedure Act if they were adversely affected or aggrieved by agency action within meaning of relevant statute, they may not do so where relevant statute precludes judicial review.

Fertilizer Institute v. U.S. Dept. of Health and Human Services, 355 F.Supp.2d 123, D.D.C., Dec 29, 2004.
Background: Fertilizer trade association brought action against Department of Health and Human Services, challenging decision of National Toxicology Program (NTP) to list sulfuric acid mist as known carcinogen. Parties cross-moved for summary judgment. 

Holdings: The District Court, Leon, J., held that: 

(1) listing decision was not subject to formal rulemaking procedures, and 

(2) NTP satisfied listing requirements of Public Health Service Act.

Defendant's motion granted.
· Agency is not required to comply with notice and comment procedures of Administrative Procedure Act (APA) if it is only promulgating interpretive rule.
Fund for Animals v. U.S. Bureau of Land Management, 357 F.Supp.2d 225, D.D.C., Sep 07, 2004.
Background: Nonprofit organizations and individuals dedicated to protecting animals brought action challenging Bureau of Land Management's (BLM) preparation and implementation of restoration strategy regarding wild horses and burros on public lands. Parties filed cross-motions for summary judgment. 

Holdings: The District Court, Leon, J., held that: 

(1) BLM's restoration strategy was not "final agency action," and 

(2) action was moot.

Government's motion granted.
· In determining whether particular agency action was final, and thus subject to review under Administrative Procedure Act (APA), court must look to whether agency has completed its decisionmaking process, and whether result of that process is one that will directly affect parties.
· Final agency action requirement of Administrative Procedure Act (APA) bars federal jurisdiction over suits for broad programmatic relief.
Lac Vieux Desert Band of Lake Superior Chippewa Indians of Michigan v. Ashcroft, 360 F.Supp.2d 64, D.D.C., Jan 27, 2004.
Background: Indian tribe sought declaration that its proposed Internet proxy bingo game was authorized under Indian Gaming Regulatory Act (IGRA). The defendant National Indian Gaming Commission (NIGC) moved to dismiss. 

Holding: The District Court, Leon, J., held that nonfinal agency action was not subject to judicial review.

Motion granted.
· Administrative Procedure Act (APA) section that confers general cause of action upon persons adversely affected or aggrieved by agency action does not create independent basis of jurisdiction.
· Administrative Procedure Act's (APA's) presumption of judicial review may be overcome if congressional intent to preclude review can be fairly discerned from statutory scheme underlying agency action being challenged.
· Decision not to prosecute or enforce, whether through civil or criminal process, is decision generally committed to agency's absolute discretion.
Rosell v. Wood, 357 F.Supp.2d 123, D.D.C., Jul 26, 2004.
Background: Federal employee brought action against employer alleging unlawful employment discrimination based on age and disability in violation of the Age Discrimination in Employment Act (ADEA) and the Rehabilitation Act. Employer moved to dismiss. 

Holdings: The District Court, Leon, J., held that: 

(1) employee's grievance concerned same matter as his subsequently filed Equal Employment Opportunity (EEO) complaint; 

(2) employee failed to exhaust administrative remedies available to him under grievance process; and 

(3) employee neither alleged nor demonstrated equitable considerations that would excuse his failure to exhaust administrative remedies.

Motion granted.
· When appropriate, the Court may excuse a plaintiff's failure to exhaust his administrative remedies before resorting to the judicial process on the basis of equitable considerations, such as plaintiff's intelligence and familiarity with the process or defendant's misconduct.

Sierra Club v. Leavitt, 355 F.Supp.2d 544, 59 ERC 2028, D.D.C., Feb 09, 2005.
Background: Environmental groups brought action to compel Environmental Protection Agency (EPA) to promulgate mobile source air toxic regulations. EPA moved to dismiss. 

Holdings: The District Court, Walton, J., held that: 

(1) court had subject matter jurisdiction over action, and 

(2) action fell within scope of Clean Act Act's (CAA) citizen suit provision.

Motion denied.
· When interpreting statute, agency's interpretation of statute it is charged with administering is entitled to deference.
· Court owes no deference to agency's interpretation of statute that defines court's subject matter jurisdiction.
· Court must accord agency's interpretation of its own regulations high level of deference, accepting it unless it is plainly wrong.
· Judicial deference towards agency's interpretation is warranted only when language of regulation is ambiguous.
New York District Court

In re WorldCom, Inc. ERISA Litigation, 354 F.Supp.2d 423, 34 Employee Benefits Cas. 1545, Pens. Plan Guide (CCH) P 23990O, S.D.N.Y., Feb 01, 2005.
Background: Participants of a 401(k) plan brought action against investment firm under the Employee Retirement Income Security Act (ERISA') for breaches of its fiduciary duty due to its failure to refuse on its own initiative to invest employee funds in the employer's stock. Investment firm filed motion for summary judgment. 

Holdings: The District Court, Cote, J., held that: 

(1) investment firm, which was appointed by 401(k) plan administrator a trustee to invest contributions pursuant to participants' directions, was a "directed trustee" under terms of ERISA, and 

(2) directed trustee did not breach its fiduciary duty under ERISA by failing to refuse, on its own initiative, to invest employee funds in the employer's stock where no reliable public information existed that called into serious question the short-term viability of employer as a going concern.

Motion granted.
· When an agency sets forth an opinion regarding a statute within its enforcement purview in the form of an "interpretive bulletin," such an opinion, while not controlling, is entitled to respect to the extent that it has the power to persuade; courts may grant considerable and in some cases decisive weight to a bulletin depending on, among other things, the thoroughness evident in its consideration, the validity of its reasoning, and its consistency with earlier and later pronouncements.
Circuit Courts
1st Circuit


Diaz-Seijo v. Fajardo-Velez, 397 F.3d 53, 1st Cir.(Puerto Rico), Feb 09, 2005.
Background: Dismissed employee in legal division of Puerto Rico Department of Education sought administrative review of his termination and also filed federal lawsuit against department employees alleging claims under § 1983 for political discrimination and violations of due process and equal protection. After employee settled his administrative claim, receiving reinstatement and back pay including retroactive promotion to higher salary grade, the United States District Court for the District of Puerto Rico, Juan M. Perez-Gimenez, J., dismissed all claims except political discrimination claim against employee's supervisor, who moved for reconsideration. Court then dismissed that claim on res judicata grounds. Employee appealed. 

Holdings: The Court of Appeals, Boudin, Chief Judge, held that: 

(1) having failed to file any opposition to supervisor's motions in district court, employee's arguments were subject at best only to plain error review, and 

(2) because dismissal of claim was not remotely a case of manifest injustice, it did not constitute plain error.

Affirmed.
· Federal statute governing preclusive effect of state court judgments does not apply to unreviewed administrative findings.
· Common law res judicata doctrine may apply to administrative findings in § 1983 actions, depending upon balancing of factors including interests involved, power of agency to decide claims, and adequacy of agency procedures.
3rd Circuit


USX Corp. v. Barnhart, 395 F.3d 161, 60 Fed.R.Serv.3d 360, 3rd Cir.(Pa.), Dec 23, 2004.
Background: Direct successor of a signatory coal mine operator commenced action, alleging that Social Security Commissioner had improperly assigned to it health benefit premium responsibilities for a significant number of coal miners. The United States District Court for the Western District of Pennsylvania, Donald E. Ziegler and Robert J. Cindrich, JJ., granted summary judgment for the Commissioner on the majority of successor's claims, and successor appealed. 

Holdings: The Court of Appeals, Chertoff, Circuit Judge, held that: 

(1) although court invalidated Social Security Commissioner's assignments to direct successor of health benefit premium responsibilities for a number of coal miners identified in its complaint, court could not invalidate Commissioner's subsequent assignments of health benefit premium responsibilities as to additional coal miners who direct successor failed to identify in its claim for relief; 

(2) based on "undue delay," district court did not abuse its discretion in denying successor leave to amend to challenge Commissioner's subsequent assignments of health benefit premium responsibilities for additional coal miners; and 

(3) Commissioner's rebuttable presumption a miner who otherwise qualified for benefits under the Coal Act was employed in the coal industry for purposes of assignment of health benefit premium responsibilities was not arbitrary or capricious.

Affirmed.
· Presumptions may be established both by legislative bodies and by administrative agencies, but their validity depends as a general rule upon a rational nexus between the proven facts and the presumed facts.
7th Circuit

N.L.R.B. v. Curwood Inc., 397 F.3d 548, 176 L.R.R.M. (BNA) 2651, 150 Lab.Cas. P 10,445, 7th Cir., Feb 09, 2005.
Background: National Labor Relations Board (NLRB) petitioned to enforce its order finding unfair labor practices (ULPs) by employer, based on employer's announcing improved pension benefits during union's organizing drive. 

Holdings: The Court of Appeals, Williams, Circuit Judge, held that: 

(1) petition did not seek advisory opinion nor was it moot; 

(2) fact that benefits promises began before union filed formal representation petition did not, by itself, negate possibility of ULP; 

(3) NLRB reasonably found ULP in benefits promises; 

(4) NLRB also reasonably found ULP in employer's letter stating that no pension improvements could be made while union's organizing drive was under way; and 

(5) employer's announcement of increased benefits to non-bargaining unit employees, by itself, did not constitute ULP.

NLRB order enforced in part and vacated in part; remanded.
