District Courts

Arkansas District Court

Board of Trustees of University of Arkansas v. Secretary of Health and Human Services, 354 F.Supp.2d 924, E.D.Ark., Feb 01, 2005.
Background: Board of trustees of medical facility sought review of decision of the Departmental Appeals Board Medicare Appeals Council of the U.S. Department of Health and Human Services denying Medicare coverage for treatment of multiple myeloma patients with high dose chemotherapy and autologous stem cell transplants. 

Holdings: The District Court, Holmes, J., held that: 

(1) Medicare coverage was governed by Medicare Coverage Issues Manual in effect at time of treatment, rather than at time of agency's coverage decision; 

(2) chemotherapy was covered by Medicare as reasonable and necessary treatment; and 

(3) on remand, case would be reassigned to different ALJ to avoid the appearance of impropriety.

Affirmed in part, reversed in part, and remanded.
· The Court must give substantial deference to an agency's interpretation of its own regulations, unless the interpretation is plainly erroneous or inconsistent with the regulation.
· A reviewing court should not reject a reasonable administrative interpretation of a regulation even if another interpretation may also be reasonable.
· Provision in Hearings, Appeals and Litigation Law Manual (HALLEX) directing ALJ to make every effort to obtain all documentary evidence before hearing, and to receive the testimony of all potential witnesses at the hearing, did not open the door to ex parte communications between ALJ and representatives of a Medicare contractor who would testify at a hearing; if it did open the door, it would be invalid as contrary to statute prohibiting ex parte communications.
· Improper ex parte communications do not render an ALJ's proceedings automatically void.
· When evaluating ex parte communications in administrative proceedings, the court weighs: the gravity of the ex parte communications; whether the contacts may have influenced the agency's ultimate decision; whether the party making the improper contact benefited from the agency's ultimate decision; whether the contents of the communications were unknown to opposing parties, who therefore had no opportunity to respond; and whether vacation of the agency's decision and remand for new proceedings would serve a useful purpose.
Oregon District Court

Defenders of Wildlife v. Secretary, U.S. Department of the Interior, 354 F.Supp.2d 1156, 35 Envtl. L. Rep. 20,033, D.Or., Jan 31, 2005.
Background: Environmental organizations brought action for declaratory and injunctive relief, challenging final rule of the United States Fish and Wildlife Service (FWS), which reduced protection afforded to the gray wolf under the Endangered Species Act (ESA) by changing status of the species from "endangered" to "threatened" in some regions, and alleging that final rule violated the ESA, the ESA's implementing regulations, and the Administrative Procedure Act (APA). Parties cross-moved for summary judgment. 

Holdings: The District Court, Robert E. Jones, J., held that: 

(1) organizations demonstrated that their individual members had an aesthetic or recreational interest in observing wolves which would be injured in fact by decreased protection of wolves, and thus, organizations had standing to challenge final rule; 

(2) FWS's interpretation of section of the ESA providing that a species was endangered when it was "in danger of extinction throughout all or a significant portion of its range," was not entitled to deference; 

(3) FWS's extension of boundaries of only distinct population segments (DPSs) in which gray wolf populations had achieved recovery goals to encompass wolf's entire historical range was arbitrary and capricious; 

(4) FWS's downlisting of entire DPSs, without analyzing threats to the gray wolf outside of its current range, was inconsistent with the Endangered Species Act (ESA), and thus was arbitrary and capricious; but 

(5) FWS's conservation program for the gray wolf, provided by final rule, satisfied FWS's statutory duty to use all necessary measures to conserve endangered and threatened species.

Plaintiffs' motion granted, and defendants' motion denied.
· A court reviewing agency action may not substitute its judgment for that of the agency.
· When an agency's interpretation of a statute is reasonable, it must prevail, even if there is another interpretation that is consistent with the statute.
· The court generally must defer to an agency's interpretation of its own regulations.
Circuit Courts
D.C. Circuit

Battle v. F.A.A., 393 F.3d 1330, 364 U.S.App.D.C. 259, D.C.Cir., Jan 11, 2005.
Background: Former employee sued Federal Aviation Administration (FAA), seeking to enforce award entered in arbitration pursuant to internal FAA personnel procedures. The United States District Court for the District of Columbia entered summary judgment for FAA. Former employee appealed. 

Holdings: The Court of Appeals, Rogers, Circuit Judge, held that: 

(1) District Court had jurisdiction over former employee's action, and 

(2) FAA did not violate its own rules when it terminated neutral arbitrator's services.

Affirmed.
· Agencies may not violate their own rules and regulations to the prejudice of others.
· A court's duty to enforce an agency regulation, while most evident when compliance with the regulation is mandated by the Constitution or federal law, embraces as well agency regulations that are not so required.
2nd Circuit


U.S. v. Scott, 394 F.3d 111, 2nd Cir.(N.Y.), Jan 11, 2005.
Background: Alien was convicted of illegal reentry offense by the United States District Court for the Eastern District of New York, Charles P. Sifton, J., and he appealed. The Court of Appeals, 75 Fed.Appx. 30, vacated and remanded to enable District Court to reconsider its denial of alien's motion to dismiss indictment in light of intervening case law. On remand, the District Court, Sifton, J., again convicted alien of illegal reentry offense, and alien again appealed. 

Holdings: The Court of Appeals, McLaughlin, Circuit Judge, held that: 

(1) alien who sought to defend against illegal reentry charge by challenging validity of underlying deportation order satisfied burden of demonstrating fundamental procedural error, in nature of ineffective assistance of counsel who represented him in deportation proceedings, based on counsel's failure to apply for waiver of deportation; and 

(2) alien was prejudiced by his attorney's unprofessional errors in deportation proceeding, so that deportation order was unlawful, and illegal reentry charge that was based thereon had to be dismissed.

Reversed.
· Where determination made in administrative proceeding is to play a critical role in subsequent imposition of criminal sanction, there must be some meaningful review of administrative proceeding.
4th Circuit

E.E.O.C. v. Seafarers Intern. Union, 394 F.3d 197, 95 Fair Empl.Prac.Cas. (BNA) 35, 85 Empl. Prac. Dec. P 41,816, 4th Cir.(Md.), Jan 07, 2005.
Background: Equal Employment Opportunity Commission (EEOC) sued operator of seafaring apprenticeship program and maritime union that referred workers to program, alleging violation of EEOC's regulation extending Age Discrimination in Employment Act (ADEA) protections to apprenticeship programs. The United States District Court for the District of Maryland, Marvin J. Garbis, Senior District Judge, denied defendants' motions to dismiss, and operator and union sought interlocutory appeal. 

Holdings: The Court of Appeals, Wilkinson, Circuit Judge, held that: 

(1) regulation was entitled to Chevron deference; 

(2) EEOC did not exceed its authority under ADEA by promulgating regulation; and 

(3) regulation was permissible interpretation of Act, given Act's purpose and breadth.

Affirmed and remanded.
· Under Chevron deference, court: (1) determines if Congress has prohibited agency's challenged interpretation of statute that agency administers, and (2) if not, determines whether agency's rule is permissible interpretation of statute.
7th Circuit


Fast v. Barnhart, 397 F.3d 468, 102 Soc.Sec.Rep.Serv. 404, 7th Cir.(Ind.), Feb 02, 2005.
Background: Claimant brought action for review of a determination of the Commissioner of Social Security, which denied her application for disability insurance benefits. The United States District Court for the Southern District of Indiana, John Daniel Tinder, J., affirmed, and claimant appealed. 

Holding: The Court of Appeals, Wood, Circuit Judge, held that ALJ properly considered vocational expert's testimony in determining whether claimant seeking disability insurance benefits could perform other work that existed in the national or regional economy.

Affirmed.
· The Court of Appeals reviews an ALJ's legal conclusions de novo.
Horn Farms, Inc. v. Johanns, 397 F.3d 472, 35 Envtl. L. Rep. 20,025, 7th Cir.(Ind.), Feb 02, 2005.
Background: Farm operator sought review of Department of Agriculture application of "Swampbuster" statute to terminate operator from farm subsidy programs. The United States District Court for the Northern District of Indiana, Allen Sharp, J., 319 F.Supp.2d 902, rejected operator's challenge to statute's constitutionality, but upheld its interpretation of statutory exemption for "prior-converted wetlands." Parties cross-appealed. 

Holdings: The Court of Appeals, Easterbrook, Circuit Judge, held that: 

(1) agency's interpretation of "prior-converted wetland" exception, as only applying to land that was in production in year of statute's effective date, was reasonable, and 

(2) Swampbuster provisions of Food Security Act (FSA) were not impermissibly coercive, and thus were not improper exercise of Congress's Spending Clause authority.

Reversed and remanded.
· If agency and legislators read ambiguous statutory language differently, agency wins under Chevron.

9th Circuit

Perez-Martin v. Ashcroft, 394 F.3d 752, 05 Cal. Daily Op. Serv. 340, 2005 Daily Journal D.A.R. 448, 9th Cir., Jan 12, 2005.
Background: Following entry of removal order against him, alien petitioned for review of denial of his application for temporary resident status as special agricultural worker (SAW). 

Holdings: The Court of Appeals, Betty B. Fletcher, Circuit Judge, held that: 

(1) Court of Appeals had jurisdiction to review denial of alien's application for temporary resident status as special agricultural worker (SAW), on petition for review of removal order entered against him, regardless of jurisdictional provision under which such review was carried out; 

(2) derogatory evidence put forth by government was sufficient to rebut alien's prima facie showing; and 

(3) refusal to accept letter purportedly written by alleged employer as sufficient to rehabilitate alien's claim to temporary resident status as special agricultural worker (SAW) was not abuse of discretion.

Petition denied.
· In interpreting statute, court presumes that Congress legislates with knowledge of basic rules of statutory construction, including presumption favoring interpretations of statutes so as to allow judicial review of administrative action.
· Administrative agency's interpretation of its statutory authority is reviewed de novo.
Principal Life Ins. Co. v. Robinson, 394 F.3d 665, 05 Cal. Daily Op. Serv. 140, 2005 Daily Journal D.A.R. 195, 9th Cir.(Or.), Nov 03, 2004.
Background: Holders of interest in ground lease brought action for declaratory judgment against landowners, seeking determination as to proper interpretation of lease's rent recalculation provision. The United States District Court for the District of Oregon, Anna J. Brown, J., 2002 WL 31974400, dismissed for lack of subject matter jurisdiction. Interest holders appealed. 

Holdings: The Court of Appeals, Trott, Circuit Judge, held that: 

(1) traditional ripeness standard is appropriate standard for determining ripeness of private party contract disputes in actions brought under Declaratory Judgment Act; 

(2) dispute was sufficiently immediate for district court to have jurisdiction to decide it; and 

(3) district court's failure to articulate its reasons for provisionally declining to exercise jurisdiction over action warranted remand.

Reversed and remanded.
· In the context of administrative actions and the prudential aspect of the ripeness doctrine, question of whether administrative action is ripe for adjudication requires the court to evaluate (1) the fitness of the issues for judicial decision, and (2) the hardship to the parties of withholding court consideration.

