District Courts

Alabama District Court

Matthews v. Brownlee, 347 F.Supp.2d 1163, M.D.Ala., Mar 24, 2004.
Background: Army employee brought action against the Secretary of the United States Army in his official capacity, asserting claims under Title VII for discrimination on basis of race, and continued reprisal due to a hostile work environment and retaliation. Secretary moved for summary judgment. 

Holding: The District Court, McPherson, United States Magistrate Judge, held that employee failed to exhaust her administrative remedy.

Motion granted.
· When a plaintiff has a choice of fora in which to appeal a final agency decision, i.e., either the courts or an administrative agency, and the plaintiff chooses the administrative review process, the plaintiff is required to exhaust the administrative review process.
Florida District Court

Hanna v. WCI Communities, Inc., 348 F.Supp.2d 1322, S.D.Fla., Nov 18, 2004.
Background: Former employee of homebuilding and real estate services company who claimed he was fired in retaliation for voicing his concerns regarding company's business practices brought whistleblower claims under Sarbanes-Oxley Act and Florida Whistleblower Act (FWA). Defendants moved to dismiss for failure to state a claim. 

Holdings: The District Court, Hurley, J., held that: 

(1) employee was not procedurally barred by his failure to appeal Department of Labor's (DOL's) preliminary findings to ALJ from bringing Sarbanes-Oxley Act whistleblower claim and could obtain de novo review of administrative complaint which had not resolved by final decision within 180 days of its filing, and 

(2) Occupational Safety and Health Administration's (OSHA's) preliminary findings were not entitled to res judicata or collateral estoppel treatment.

Motion denied.
· Courts have traditionally defined "de novo review" to mean that whole process before district court would start from scratch, as if the proceedings below had never occurred.
· Res judicata or collateral estoppel is appropriate only if administrative agency as acting in judicial capacity and resolved disputed issues of fact properly before it which parties have had adequate opportunity to litigate.
Maryland District Court

Thompson v. U.S. Dept. of Housing and Urban Development, 348 F.Supp.2d 398, D.Md., Jan 06, 2005.
Background: Plaintiffs, African-American residents of public housing, brought class action under, inter alia, Administrative Procedure Act (APA) and § 1983, against both local and federal government defendants, alleging racial segregation and discrimination in city's public housing system. 

Holdings: The District Court, Garbis, J., held that 

(1) city and Department of Housing and Urban Development (HUD) did not violate Equal Protection rights of African-American public housing residents, and 

(2) HUD violated Fair Housing Act (FHA) by failing to take adequate action to disestablish the vestiges of past discrimination in city's public housing policies.

Judgment rendered.
· A court may not substitute its own policy choices for that of the agency when reviewing an agency's actions under the arbitrary and capricious standard of the Administrative Procedure Act (APA); rather, a court must give deference to the agency's decision if supported by a rational basis in the record.
· Where Congress does not confer upon individuals a particular type of access to the federal courts, an agency acting upon that congressional mandate is without power to confer such a right.
· Statutory violations may constitute agency action not in accordance with law, within the meaning of the Administrative Procedure Act (APA).
· Administrative Procedure Act (APA) precludes statute-based rights of action (1) where decisions are committed to agency discretion, and (2) where alternate remedies under federal law are adequate to redress plaintiffs' grievances.
· Under the Administrative Procedure Act (APA), an agency is required to articulate a satisfactory explanation for its action.
· Administrative Procedure Act (APA) empowers a Court to set aside agency action when such action or inaction is an abuse of the agency's discretion.
· In devising an appropriate remedy under the Administrative Procedure Act (APA) for an agency's abuse of its discretion, Court may tailor its remedy to the unlawful agency behavior.
North Carolina District Court

Ameira Corp. v. Veneman, 347 F.Supp.2d 225, M.D.N.C., Nov 26, 2004.
Background: Former participant in food stamp program moved for order compelling discovery in proceeding seeking judicial review of Government's decision to disqualify it from the program on basis of allegation that it had trafficked in food stamps. 

Holding: The District Court, Dixon, United States Magistrate Judge, held that compliance handbook setting out policies and guidelines concerning how investigations of possible food stamp violations were to be carried out and how investigators were to act was not a rule or regulation of a government agency that was required to be disclosed.

Motion denied.
· When a Government agency does not follow its rules, regulations, or procedures, due process is violated and its action cannot stand.
· In the usual instance, an agency is bound by its regulations where notice has been given to those relying on those regulations.
Utah District Court

American Bankers Ass'n v. National Credit Union Admin., 347 F.Supp.2d 1061, D.Utah, Dec 08, 2004.
Background: Banking association petitioned for judicial notice and requested invalidation of action by National Credit Union Administration (NCUA). 

Holdings: The District Court, Kimball, J., held that: 

(1) supplementation of record on appeal of informal federal administrative decision, and taking judicial notice of particular materials, was warranted, and 

(2) NCUA failed to recognize and critically assess size of community it analyzed as "local."

Petition and request granted.
· Where district court reviews agency action to determine whether it is supported by substantial evidence, court must engage in plenary review of record as it existed before agency.
· Informal agency action will be set aside by a reviewing court if the action fails to meet statutory, procedural, or constitutional requirements or if it was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.
· The duty of a court reviewing agency action under the arbitrary and capricious standard is to ascertain whether the agency examined the relevant data and articulated a rational connection between the facts found and the decision made.
· Because the arbitrary and capricious standard focuses on the rationality of an agency's decision-making process rather than on the rationality of the actual decision, an agency's action must be upheld, if at all, on the basis articulated by the agency itself; if the agency has failed to provide a reasoned explanation for its action, or if limitations in the administrative record make it impossible to conclude the action was the product of reasoned decision-making, the reviewing court may supplement the record or remand the case to the agency for further proceedings.
· Reviews of agency action in the district courts must be processed as appeals.
· Supplementation of the administrative record may only be allowed if the party can establish that: (1) the agency action is not adequately explained and cannot be reviewed properly without considering the cited materials; (2) the record is deficient because the agency ignored relevant factors it should have considered in making its decision; (3) the agency considered factors that were left out of the formal record; (4) the case is so complex and the record so unclear that the reviewing court needs more evidence to enable it to understand the issues; or (5) evidence coming into existence after the agency acted demonstrates the actions were right or wrong.

Utah Shared Access Alliance v. Carpenter, 348 F.Supp.2d 1265, D.Utah, Dec 09, 2004.
Background: Organization representing individuals who engaged in off-highway vehicle (OHV) travel brought action against Bureau of Land Management (BLM) and certain officials and employees, challenging, pursuant to Federal Land Policy and Management Act (FLPMA), National Environmental Policy Act (NEPA), and National Defense Authorization Act (NDAA), order in which BLM restricted OHV use of public lands to designated routes in five areas of county. 

Holdings: The District Court, Jenkins, Senior District Judge, held that: 

(1) Administrative Procedure Act (APA) governed review of organization's claims; 

(2) organization lacked prudential standing to pursue claim under NDAA; 

(3) evidence of existing adverse effects was not required before BLM could impose land use restrictions; and 

(4) order did not violate NEPA or FLPMA.

Dismissed with prejudice.
· Judicial review under Administrative Procedure Act (APA) is limited to the administrative record and is narrow in scope.
· Agency action is "arbitrary and capricious," under Administrative Procedure Act (APA), if the decision runs counter to the evidence before the agency or if it is not supported by substantial evidence in the record.
· For claim under Administrative Procedure Act (APA), standing includes the prudential requirement that plaintiff's complaint must fall within the zone of interest to be protected or regulated by the statute or constitutional guarantee in question.
Virginia District Court

Blackhawk Industries Products Group Unlimited, LLC. v. U.S. General Services Admin., 348 F.Supp.2d 662, E.D.Va., Dec 09, 2004.
Background: Government contractor, which moved its production facility to Vietnam, filed motion for a preliminary injunction restraining General Services Administration (GSA) from removing of its products from the Federal Supply Group (FSG) 84 Schedule based on a determination that its products did not fit under the "war materials" exemption in federal acquisition regulations (FAR). The GSA filed a motion to dismiss. 

Holdings: The District Court, Morgan, Senior District Judge, held that: 

(1) court had federal question jurisdiction to hear government contractor's suit under the Administrative Procedure Act (APA) challenging agency action; 

(2) Trade Agreements Act (TAA) did not preclude judicial review of the agency action; 

(3) Contract Disputes Act (CDA) was not applicable to government contractor's suit; and 

(4) contractor satisfied both the constitutional and the prudential requirements for standing.

Motion denied.
· Federal courts have jurisdiction to hear claims arising from agency action brought under Administrative Procedure Act (APA) unless a subsequent statute either conferred jurisdiction upon another court or specifically precluded district courts from having jurisdiction.
· Plaintiffs may challenge agency action under Administrative Procedure Act (APA) even if a private right of action does not exist under relevant statute.
· Exceptions to judicial review under Administrative Procedure Act (APA) should be narrowly construed because APA establishes a strong presumption of reviewability; presumption of reviewability may be overcome by specific language, or specific legislative history, contemporaneous judicial construction barring review and congressional acquiescence in it, or inferences of intent drawn from statutory scheme as whole.
· Courts are not to review agency action when that agency action is committed to agency discretion by law.
Wisconsin District Court

Framsted v. Municipal Ambulance Service, Inc., 347 F.Supp.2d 638, W.D.Wis., Dec 06, 2004.
Background: Former executive director of municipal ambulance service brought § 1983 action against service and individual members of its board of directors, alleging they allowed media coverage of disciplinary hearing against him in retaliation for his exercise of First Amendment free speech rights. Former director also raised claims under Wisconsin law for wrongful termination and defamation. Defendants moved for summary judgment. 

Holdings: The District Court, Crabb, Chief Judge, held that: 

(1) director did not sufficiently plead claim that he was terminated in retaliation for speaking out against fire chief's policy of permitting firefighters to consume alcohol on fire station premises, and waived other claims; 

(2) ambulance service and its board of directors acted "under color of state law" for § 1983 purposes; 

(3) director's termination of emergency medical technician (EMT) he suspected of being under the influence involved "matter of public concern"; 

(4) director failed to satisfy second prong of Connick-Pickering framework, as required to establish prima facie retaliation claim, by showing that EMT's discharge was "motivating factor" in his own suspension after board meeting; 

(5) even if director, an at-will employee who had resigned, was constructively discharged, the termination was not wrongful; and 

(6) with regard to defamation claim, dispute involved "public controversy" and director, who otherwise qualified as limited purpose public figure, failed to show that either of individual defendants against that claim acted with malice so as to overcome privilege protecting them from liability for defamation.

Motions granted.
· Wisconsin's open meetings laws create general presumption that meetings be held in open session with exceptions that are to be narrowly construed.
· Wisconsin's open meetings law provides broad requirement that meetings of governmental entities be held in open session; exceptions to this rule are discretionary and are to be narrowly construed.
Circuit Courts
4th Circuit


Moore v. City of Asheville, N.C., 396 F.3d 385, 4th Cir.(N.C.), Jan 25, 2005.
Background: Street preacher brought § 1983 action challenging constitutionality of city noise ordinance he had been cited for violating. The United States District Court for the Western District of North Carolina, Lacy H. Thornburg, J., 290 F.Supp.2d 664, stayed proceedings pending outcome of state court proceedings, and preacher appealed. 

Holdings: The Court of Appeals, Niemeyer, Circuit Judge, held that: 

(1) Court of Appeals had jurisdiction to review district court's order; 

(2) addressing an issue of first impression, Younger abstention doctrine applied to bar street preacher's § 1983 action; and 

(3) exception to Younger doctrine for wholly prospective federal actions did not apply.

Affirmed and remanded.
· A defendant to a coercive state administrative proceeding must exhaust his state administrative and judicial remedies and may not bypass them in favor of a federal court proceeding in which he seeks effectively to annul the results of a state administrative body.
· Under federal common law, federal courts will apply res judicata to unreviewed determinations of state administrative agencies if the state itself would do so.
