District Courts

Indiana District Court

Educational Credit Management Corp. v. Barnes, 318 B.R. 482, 194 Ed. Law Rep. 284, S.D.Ind., Dec 15, 2004.
Background: Chapter 13 trustee objected to collection costs included in student loan creditor's proof of unsecured claim. 

Holdings: Following grant of motion for mandatory withdrawal of reference, 259 B.R. 328, the District Court, Barker, J., held that: 

(1) regulation promulgated by the Department of Education, which implemented statute requiring that additional charge be added to past-due guaranteed student loan debt in amount equal to "reasonable" costs of collection, by providing for imposition of flat rate percentage based on average costs of collection, was not arbitrary or capricious on its face; 

(2) regulation was not unconstitutional as applied to student loan borrower who had filed for Chapter 13 relief and whose loans had been assigned to the Educational Credit Management Corporation (ECMC) for collection; and 

(3) no conflict existed between federal regulations, pursuant to which the ECMC included in its proof of claim collection charges totaling 18.06% of unpaid principal and accrued interest on loans, and federal bankruptcy statute governing allowance of claims.

Objection overruled.
· Considerable deference is to be given to regulations implementing terms of statute, and challenging party must make compelling argument that Congress could only have intended that language of its legislation be interpreted in manner he is promoting.
Kansas District Court

Lackey Elec., Inc. v. International Broth. of Elec. Workers, Local Union No. 226, 351 F.Supp.2d 1208, 176 L.R.R.M. (BNA) 2498, D.Kan., Jan 12, 2005.
Background: Employer brought action against union, alleging breach of contract arising out of union's alleged failure to correct its members' poor workmanship as required by the terms of the parties' collective bargaining agreement. Union moved for summary judgment. 

Holdings: The District Court, Lungstrum, J., held that: 

(1) joint labor-management committee's decision dismissing employer's grievance was an arbitration award barring further proceedings in court under doctrine of collateral estoppel, and 

(2) committee's decision dismissing grievance on limitations grounds was judgment on the merits that could be given collateral estoppel effect.

Motion granted.
Virginia District Court

Salt Institute v. Thompson, 345 F.Supp.2d 589, E.D.Va., Nov 15, 2004.
Background: Salt trade association and business federation brought action against National Heart, Lung and Blood Institute (NHLBI), alleging illegal failure to disclose data and methods used in preparing dietary study. NHLBI moved for dismissal. 

Holdings: The District Court, Lee, J., held that: 

(1) plaintiffs failed to establish injury in fact; 

(2) plaintiffs lacked organizational standing; 

(3) plaintiffs lacked private right of action under Information Quality Act (IQA); 

(4) study was not reviewable under Administrative Procedure Act (APA); and 

(5) plaintiffs failed to state Shelby Act claim.

Motion granted.
· Presumption of Administrative Procedure Act (APA) judicial review applies only if: (1) final agency action has occurred, and (2) agency action was not committed to agency discretion by law.
· "Final agency action," for purpose of reviewability under Administrative Procedure Act (APA), is one by which rights or obligations have been determined, or from which legal consequences will flow.
· Agency action is committed to discretion of agency by law when statute is drawn so that court would have no meaningful standard against which to judge agency's exercise of discretion.
· If no judicially manageable standard exists by which to judge agency's action, meaningful judicial review is impossible, and courts are without jurisdiction to review that action.
Washington District Court

Green v. Transportation Security Admin., 351 F.Supp.2d 1119, W.D.Wash., Jan 07, 2005.
Background: Innocent airline passengers, who had no links to terrorist activity but had names similar or identical to names on Transportation Security Administration's (TSA) no-fly list, brought action against TSA, alleging that TSA's actions in maintenance, management, and dissemination of the no-fly list were unconstitutional. The TSA filed a motion to dismiss for lack of subject matter jurisdiction and a motion to dismiss for failure to state a claim. 

Holdings: The District Court, Zilly, J., held that: 

(1) although TSA security directives establishing a no-fly list or selectee list for enhanced screening were "orders" over which court of appeals had exclusive jurisdiction, procedures administered by TSA's Office of the Ombudsman to allow passengers with names identical or similar to names on the no-fly list to be cleared were not "orders," and therefore, court had jurisdiction to consider passengers' constitutional claims relative to those procedures; 

(2) passengers' due process and Fourth Amendment challenges to TSA's adoption, maintenance, and dissemination of no-fly list and heightened security measures, which constituted "orders" over which court of appeals had exclusive jurisdiction, were inescapably intertwined with a review of the procedures and merits surrounding the adoption of the no-fly list and the security and screening procedures mandated by the TSA, and therefore district court lacked jurisdiction to consider those constitutional challenges; and 

(3) passengers failed to establish due process claim to procedures after the no-fly lists had been promulgated under the stigma-plus doctrine.

Complaint dismissed.
· Injury to reputation alone is insufficient to establish a deprivation of a liberty interest protected by Due Process Clause.
National Wildlife Federation v. Federal Emergency Management Agency, 345 F.Supp.2d 1151, 59 ERC 1973, W.D.Wash., Nov 15, 2004.

Background: Environmental groups filed citizen suit alleging that Federal Emergency Management Agency (FEMA) violated Endangered Species Act (ESA) by not consulting with National Marine Fisheries Service (NMFS) on impacts of National Flood Insurance Program (NFIP) on threatened Puget Sound chinook salmon. Organizations representing construction and real estate firms intervened. Parties filed cross-motions for summary judgment. 

Holdings: The District Court, Zilly, J., held that: 

(1) groups had associational standing to bring action; 

(2) FEMA was required to engage in formal consultation with regard to its mapping activities, setting eligibility criteria, and implementing community rating system (CRS); and 

(3) FEMA had no duty to formally consult with NMFS with regard to effect of sale of flood insurance on salmon.

Motions granted in part, and denied in part.
· Administrative Procedure Act (APA) limits exercise of jurisdiction to cases where: (1) there has been final agency action adversely affecting plaintiff, and (2) plaintiff's injury falls within zone of interests of statutory provision that plaintiff claims was violated.

Circuit Courts
D.C. Circuit

American Federation of State, County & Municipal Employees Capital Area Council 26 v. Federal Labor Relations Authority, 395 F.3d 443, 176 L.R.R.M. (BNA) 2475, 364 U.S.App.D.C. 348, 150 Lab.Cas. P 59,952, D.C.Cir., Jan 14, 2005.
Background: Union representing federal agency employees sought judicial review of Federal Labor Relations Authority (FLRA) decision that collective bargaining agreement (CBA) negotiated by union and agency was tentative only, and not binding on agency. 

Holdings: The Court of Appeals, Roberts, Circuit Judge, held that: 

(1) substantial evidence supported FLRA's finding that agency had spelled out conditional nature of CBA and that union had acquiesced in named condition; 

(2) FLRA finding that union had acquiesced in placement of condition on executability of CBA, i.e. approval by Office of Management and Budget (OMB), did not require prior finding that union had waived its statutory right to bargain with duly authorized representatives of agency; and 

(3) union had waived argument that treating "waiver" and "acquiescence" separately violated particular FLRA precedent, by not raising that precedent before FLRA.

Petition denied.
· Federal administrative agency is free to change course, but when it does, it must provide reasoned analysis.
· Party arguing that federal agency has improperly departed from its precedent without explanation should, at minimum, direct court to relevant precedent and explain how it is inconsistent with agency's ruling.
Carus Chemical Co. v. U.S. E.P.A., 395 F.3d 434, 59 ERC 1794, 364 U.S.App.D.C. 339, 35 Envtl. L. Rep. 20,010, D.C.Cir., Jan 11, 2005.
Background: Chemical company petitioned for review of Environmental Protection Agency (EPA) action placing site it partly owned on National Priorities List (NPL) of hazardous waste sites pursuant to Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) and its implementing regulations. 

Holdings: The Court of Appeals, Ginsburg, Chief Judge, held that: 

(1) neither EPA's interpretation nor its application of disputed regulation was unreasonable; 

(2) site owner did not forfeit any claim that EPA failed adequately to consider more recent data by failing to say with reasonable specificity during period for public comment how those data would have affected Hazard Ranking System (HRS) score for site; and 

(3) EPA did not arbitrarily and capriciously disregard more recent data that site owner contended cast doubt upon decision to list site.

Petition denied.
· Agency is entitled to substantial deference in its interpretation of its own regulations.
· If agency's interpretation of its own regulation is not mere "litigation position," i.e., interpretation first articulated in course of litigation, court must defer to that interpretation unless alternative reading is compelled by regulation's plain language or by other indicia of agency's intent at time of regulation's promulgation.
· Challenge to agency's interpretation of its own regulation turns not on whether challenger has articulated rationale to support its interpretation, but on whether agency has offered explanation that is reasonable and consistent with regulation's language and history.
Electric Power Supply Ass'n v. F.E.R.C., 391 F.3d 1255, 364 U.S.App.D.C. 48, Util. L. Rep. P 14,544, D.C.Cir., Dec 10, 2004.

Background: National trade association representing participants in competitive power industry petitioned for judicial review of two orders of Federal Energy Regulatory Commission (FERC) purporting to amend regulation so as to exempt communications between private market monitors and FERC decisional employees from restriction on agency ex parte communications imposed by Government in the Sunshine Act. 

Holdings: The Court of Appeals, Harry T. Edwards, Circuit Judge, held that: 

(1) association had standing to challenge orders; 

(2) association's challenge was ripe for review; and 

(3) orders violated Act by creating market monitor exemption.

Petition granted; orders vacated.
· The key to exclusion of ex parte communications under the Government in the Sunshine Act is not the label given the communication, but rather whether there is a possibility that the communication could affect the agency's decision in a contested on-the-record proceeding.
· When an agency acts in violation of an express congressional mandate, its motives are irrelevant.
· If a statute of general applicability directs that certain procedures must be followed, an agency cannot modify or balance away what Congress has required of it.

Entergy Services, Inc. v. F.E.R.C., 391 F.3d 1240, 364 U.S.App.D.C. 33, Util. L. Rep. P 14,538, D.C.Cir., Dec 10, 2004.

Background: Electric utilities petitioned for judicial review of orders in which Federal Energy Regulatory Commission (FERC) ruled that certain costs incurred by customers connecting generators to utilities' networks had to be spread across all customers as network upgrades, rather than directly assigned to power generators. 

Holdings: The Court of Appeals, Sentelle, Circuit Judge, held that: 

(1) challenges related to interconnection agreements cancelled by parties were moot, precluding judicial review; 

(2) utilities lacked standing to assert facial challenge to FERC policy; 

(3) substantial evidence supported FERC's determination that one line terminal to be added to utility's transmission system benefited entire network, and thus was network upgrade; and 

(4) FERC did not adequately explain its apparent departure from prior practice, in which it applied "from," rather than "at or beyond," test.

Ordered accordingly.
· While petitioner with a mooted individual controversy may at times have standing to challenge an ongoing agency policy, such petitioner must demonstrate standing to obtain each type of relief sought.
· Agency's interpretation of its own precedent is entitled to deference.
2nd Circuit

Dabit v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 395 F.3d 25, Blue Sky L. Rep. P 74,516, Fed. Sec. L. Rep. P 93,068, Fed. Sec. L. Rep. P 93,077, 2nd Cir.(N.Y.), Jan 11, 2005.
Background: Former broker at investment brokerage firm, and former retail customer of firm, brought class actions against firm in federal and state court, respectively, alleging biased research and investment recommendations, and asserting only state-law claims including breach of fiduciary duty and breach of contract. After transfer of federal action, and removal and transfer of state-court action, for coordinated pretrial proceedings, the United States District Court for the Southern District of New York, 2003 WL 1872820, Milton Pollack, Senior District Judge, granted firm's motion to dismiss on grounds of preemption by Securities Litigation Uniform Standards Act (SLUSA). Former broker and customer appealed. 

Holdings: The Court of Appeals, Sotomayor, Circuit Judge, held that: 

(1) SLUSA preemption provision's criterion that preempted state action be "in connection with" purchase or sale of security has same meaning as in Securities Exchange Act and Rule 10b-5; 

(2) as a matter of first impression, SLUSA preemption provision does not apply to any non-purchaser/non-seller claim; 

(3) claim related solely to retention of stock due to material misrepresentation or omission is outside SLUSA preemption provision; 

(4) SLUSA preempted former broker's claim for "holding" damages due to non-exclusivity of class definition; but 

(5) SLUSA did not preempt former broker's claim for lost commissions; 

(6) SLUSA preempted customer's claims seeking commissions paid to firm in connection with certain stocks; but 

(7) SLUSA did not preempt customer's claim for return of annual fees.

Affirmed in part and vacated and remanded in part.
· Where Chevron deference is inappropriate but federal agency has some special claim to expertise under subject statute, court defers to agency's view of statute, but to lesser degree than under Chevron.
U.S. v. Scott, 394 F.3d 111, 2nd Cir.(N.Y.), Jan 11, 2005.

Background: Alien was convicted of illegal reentry offense by the United States District Court for the Eastern District of New York, Charles P. Sifton, J., and he appealed. The Court of Appeals, 75 Fed.Appx. 30, vacated and remanded to enable District Court to reconsider its denial of alien's motion to dismiss indictment in light of intervening case law. On remand, the District Court, Sifton, J., again convicted alien of illegal reentry offense, and alien again appealed. 

Holdings: The Court of Appeals, McLaughlin, Circuit Judge, held that: 

(1) alien who sought to defend against illegal reentry charge by challenging validity of underlying deportation order satisfied burden of demonstrating fundamental procedural error, in nature of ineffective assistance of counsel who represented him in deportation proceedings, based on counsel's failure to apply for waiver of deportation; and 

(2) alien was prejudiced by his attorney's unprofessional errors in deportation proceeding, so that deportation order was unlawful, and illegal reentry charge that was based thereon had to be dismissed.

Reversed.
· Where determination made in administrative proceeding is to play a critical role in subsequent imposition of criminal sanction, there must be some meaningful review of administrative proceeding.

7th  Circuit


Ghebremedhin v. Ashcroft, 392 F.3d 241, 7th Cir., Dec 03, 2004.
Background: Alien, a native and citizen of Eritrea, petitioned for review of order of the Board of Immigration Appeals (BIA) summarily affirming denial of petition for asylum. The Court of Appeals, Ilana Diamond Rovner, Circuit Judge, 385 F.3d 1116, reversed and remanded for grant of asylum, upon ground that alien had established well-founded fear of future persecution based on his religion as Jehovah's Witness, and government petitioned for rehearing. 

Holding: The Court of Appeals held that, while the Court was well within its authority to reverse determination by immigration judge that alien was not eligible for asylum as being manifestly contrary to law, it should not have remanded for grant of asylum, but for further proceedings consistent with its opinion.

Petition granted; opinion modified.
· If order is valid only as determination of policy or judgment which agency alone is authorized to make and which it has not made, then court must remand for agency to make decision in first instance.
9th Circuit

Perez-Martin v. Ashcroft, 394 F.3d 752, 5 Cal. Daily Op. Serv. 340, 2005 Daily Journal D.A.R. 448, 9th Cir., Jan 12, 2005.
Background: Following entry of removal order against him, alien petitioned for review of denial of his application for temporary resident status as special agricultural worker (SAW). 

Holdings: The Court of Appeals, Betty B. Fletcher, Circuit Judge, held that: 

(1) Court of Appeals had jurisdiction to review denial of alien's application for temporary resident status as special agricultural worker (SAW), on petition for review of removal order entered against him, regardless of jurisdictional provision under which such review was carried out; 

(2) derogatory evidence put forth by government was sufficient to rebut alien's prima facie showing; and 

(3) refusal to accept letter purportedly written by alleged employer as sufficient to rehabilitate alien's claim to temporary resident status as special agricultural worker (SAW) was not abuse of discretion.

Petition denied.
· In interpreting statute, court presumes that Congress legislates with knowledge of basic rules of statutory construction, including presumption favoring interpretations of statutes so as to allow judicial review of administrative action.
· Administrative agency's interpretation of its statutory authority is reviewed de novo.
11th Circuit


Benning v. Georgia, 391 F.3d 1299, 18 Fla. L. Weekly Fed. C 61, 11th Cir.(Ga.), Dec 02, 2004.
Background: State inmate, a "Torah observant Jew," sued State of Georgia, Georgia Department of Corrections (DOC), and state officials, asserting that defendants violated the Religious Land Use and Institutionalized Persons Act (RLUIPA) by denying his requests for a kosher diet and for permission to wear a yarmulke. State moved to dismiss, asserting that section 3 of RLUIPA was unconstitutional. The United States District Court for the Southern District of Georgia, No. 02-00139-CV-6, B. Avant Edenfield, J., dismissed inmate's claims against individual defendants, but upheld the constitutionality of RLUIPA in denying the motion to dismiss with regard to Georgia and the DOC. State appealed. 

Holdings: Addressing issues of apparent first impression in the circuit, the Court of Appeals, Pryor, Circuit Judge, held that: 

(1) Congress properly exercised its spending power by unambiguously conditioning the use of federal funds for state prisons on the related accommodation of the religious exercise of prisoners; 

(2) because the enactment of RLUIPA was within an enumerated power of Congress, it did not violate the Tenth Amendment; and 

(3) section 3 of RLUIPA does not violate the establishment clause of the First Amendment.

Affirmed.
· "Facial challenge," as distinguished from an as-applied challenge, seeks to invalidate a statute or regulation itself.
