District Courts

Maryland District Court

Williams v. Dewalt, 351 F.Supp.2d 412, D.Md., Dec 29, 2004.
Background: Federal inmates filed actions challenging Bureau of Prisons' (BOP) method of computing good time credits. Cases were consolidated. 

Holding: The District Court, Williams, J., held that BOP regulation providing method of computing good time credits based on time served was improper.

Judgment for government.
· Where administrative remedies are either unavailable or wholly inappropriate to relief sought, or where attempts to exhaust administrative remedies would be considered futile, exhaustion requirement is deemed excepted.
· Only if statute is ambiguous may court determine whether agency's interpretation of statute is based on permissible construction of statute.
· Court must consider canons of statutory construction to determine whether clear sense of congressional intent can be ascertained before deferring to agency's interpretation of statute.
New York District Court

International Union, Security, Police, and Fire Professionals of America (SPFPA) v. U.S. Marshal's Service, 350 F.Supp.2d 522, 176 L.R.R.M. (BNA) 3188, S.D.N.Y., Dec 27, 2004.
Background: Interim security officer brought suit against United States Marshal's Service, claiming Privacy Act and other violations arising out of his termination for failing vision test. Marshal's Service moved for summary judgment. 

Holdings: The District Court, Stein, J., held that: 

(1) requisite causal connection to establish Privacy Act claim was lacking between Marshal's Service's failure to publish a description of its medical records system and officer's discharge for failure to meet certain objective medical criteria; 

(2) Marshal's Service's retention of a record of officer's medical disqualification did not violate Privacy Act; 

(3) Marshal's Service's medical standards and certification procedures were exempt from Administrative Procedure Act's (APA) notice and comment rule-making provision; 

(4) officer failed to satisfy the prudential standing requirement to challenge Marshal's Service failure to publish and solicit public comment on its new medical standards and certification procedures pursuant to Office of Federal Procurement Policy Act (OFPPA); and 

(5) officer did not have a legitimate claim of entitlement to continued employment as a security officer.

Motion granted.
· When seeking review of an agency decision pursuant to Administrative Procedure Act (APA), a plaintiff must possess both constitutional and prudential standing; to satisfy the prudential standing requirement, a plaintiff must show that the interest it seeks to protect is arguably within the zone of interests to be protected or regulated by the statute in question.

Ramos v. I.R.S., 351 F.Supp.2d 5, 95 A.F.T.R.2d 2005-380, 2005-1 USTC P 50,160, N.D.N.Y., Dec 28, 2004.
Background: Taxpayer brought action to dispute determination made by Internal Revenue Service (IRS) with regard to his tax liability. IRS brought motion to affirm its determination and dismiss taxpayer's claims for relief. 

Holdings: The District Court, Kahn, J., held that: 

(1) IRS did not abuse its discretion by not accepting offer in compromise (OIC) proposed by unemployed taxpayer; 

(2) taxpayer did not have claim for money invested after hearing which was based upon alleged excessive length of time that it took for post-hearing, tax liability determination to be issued; and 

(3) decision to suspend paid preparer from participation in electronic tax filing program for more than one year was not arbitrary, capricious, or abuse of discretion.

Motions granted.
· For judicial review of administrative appeals, a decision would be an "abuse of discretion" if it were made without a rational explanation, inexplicably departed from established policies, or rested on an impermissible basis, or on other considerations that Congress could not have intended to make relevant.
· A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action.
· Under the Administrative Procedures Act (APA), if Congress has not enacted an explicit exhaustion requirement, courts may not exercise their judicial discretion to impose one.
· An agency rule may be deemed "arbitrary, capricious, or an abuse of discretion" if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.

Circuit Courts
1st Circuit


Citizens Awareness Network, Inc. v. U.S., 391 F.3d 338, 1st Cir., Dec 10, 2004.
Background: Public interest groups petitioned for review of rulemaking of Nuclear Regulatory Commission (NRC) reducing level of formality in nuclear reactor licensing proceedings. 

Holdings: The Court of Appeals, Selya, Circuit Judge, held that: 

(1) Court of Appeals had jurisdiction to review rulemaking; 

(2) rule eliminating discovery complied with Administrative Procedure Act (APA); 

(3) rule restricting cross-examination complied with APA; 

(4) NRC did not act arbitrarily and capriciously in deciding to issue new rules; 

(5) NRC did not act arbitrarily and capriciously in deciding to replace traditional discovery with mandatory disclosure; 

(6) NRC did not act arbitrarily and capriciously in restricting cross-examination; and 

(7) strict scrutiny did not apply to equal protection challenge to rulemaking.

Petitions denied and dismissed.

Lipez, Circuit Judge, filed concurring opinion.
· A court may only uphold an administrative action on a rationale advanced by the agency in the administrative proceeding.
· The Administrative Procedure Act (APA) lays out only the most skeletal framework for conducting agency adjudications, leaving broad discretion to the affected agencies in formulating detailed procedural rules.
· Short of constitutional constraints, a court may not impose procedural requirements in administrative cases above and beyond those mandated by statute.
· The Administrative Procedure Act (APA) does not provide an absolute right of cross-examination in on-the-record hearings; it affords a right only to such cross-examination as may be necessary for a full and fair adjudication of the facts.
· Under the Administrative Procedure Act (APA), the party seeking to cross-examine bears the burden of showing that cross-examination is in fact necessary.
· When an agency provides a plausible interpretation of its own procedural rules and there is no record or pattern of contrary conduct a court has no right either to slough off that interpretation or to deem it disingenuous.
· An agency's rules, once adopted, are not frozen in place; an agency may alter its rules in light of its accumulated experience in administering them.
· If an agency fails to offer a reasoned explanation for a change in its rules, or if the proffered explanation fails to demonstrate that the agency fully considered its new course, the revised rules must be set aside.
· As a general principle, agencies have broad authority to formulate their own procedures, and a necessary corollary of this authority is the freedom to experiment with different procedural formats; consequently, tinkering with rules is by no means a forbidden activity.
· There are limits on an agency's prerogative to modify its own rules, and an agency may not act precipitously or in an irrational manner in revising its rules, but so long as these limits are observed, it is not the place of a reviewing court to second-guess the agency's decision as to when to make procedural changes; it is enough that the agency reasonably determines that existing processes are unsatisfactory and takes steps that are fairly targeted at improving the situation.
· In the realm of procedure, agencies are presumed to have special competence and, accordingly, are held to less exacting standards of explication than in the realm of substantive changes.
· Procedural flexibility is one of the great hallmarks of the administrative process, and it is a feature that courts must be reluctant to curtail.

4th Circuit

E.E.O.C. v. Seafarers Intern. Union, 394 F.3d 197, 95 Fair Empl.Prac.Cas. (BNA) 35, 85 Empl. Prac. Dec. P 41,816, 4th Cir.(Md.), Jan 07, 2005.
Background: Equal Employment Opportunity Commission (EEOC) sued operator of seafaring apprenticeship program and maritime union that referred workers to program, alleging violation of EEOC's regulation extending Age Discrimination in Employment Act (ADEA) protections to apprenticeship programs. The United States District Court for the District of Maryland, Marvin J. Garbis, Senior District Judge, denied defendants' motions to dismiss, and operator and union sought interlocutory appeal. 

Holdings: The Court of Appeals, Wilkinson, Circuit Judge, held that: 

(1) regulation was entitled to Chevron deference; 

(2) EEOC did not exceed its authority under ADEA by promulgating regulation; and 

(3) regulation was permissible interpretation of Act, given Act's purpose and breadth.

Affirmed and remanded.
· Under Chevron deference, court: (1) determines if Congress has prohibited agency's challenged interpretation of statute that agency administers, and (2) if not, determines whether agency's rule is permissible interpretation of statute.
Mining Energy, Inc. v. Director, Office Of Workers' Compensation Programs, 391 F.3d 571, 4th Cir., Dec 16, 2004.
Background: Employer sought review of decision of Benefits Review Board of the Department of Labor which affirmed an award of black lung benefits to former employee and survivor benefits to employee's spouse. 

Holding: The Court of Appeals, King, Circuit Judge, held that issuance of decision means filing with clerk of the Board.

Affirmed.
· A regulation that clarifies a statute's ambiguous use of a term, or explains how a provision operates, should be characterized as interpretive.
· While interpretive regulations are not entitled to the full arbitrary and capricious review set forth in Chevron, the courts, if Congress has not spoken on the precise question at issue, are to accord them considerable weight and uphold them if they implement the congressional mandate in a reasonable manner.

7th Circuit


Boriboune v. Berge, 391 F.3d 852, 60 Fed.R.Serv.3d 417, 7th Cir.(Wis.), Dec 06, 2004.
Background: State prisoners filed § 1983 action and sought permission to proceed in forma pauperis, under the Prison Litigation Reform Act (PLRA). The United States District Court for the Western District of Wisconsin, Barbara B. Crabb, Chief Judge, dismissed action, on grounds that prisoners could not litigate jointly in forma pauperis, and denied prisoners' subsequent motion for reconsideration, 2004 WL 502033. Prisoners appealed. 

Holdings: The Court of Appeals, Easterbrook, Circuit Judge, held that: 

(1) District Court was required to accept joint complaint filed by multiple prisoners if the criteria of permissive joinder were satisfied, and 

(2) each prisoner in joint action was required to pay one filing fee.

Vacated and remanded.
· Repeal by implication occurs only when the newer rule is logically incompatible with the older one.

9th Circuit

Principal Life Ins. Co. v. Robinson, 394 F.3d 665, 5 Cal. Daily Op. Serv. 140, 2005 Daily Journal D.A.R. 195, 9th Cir.(Or.), Nov 03, 2004.
Background: Holders of interest in ground lease brought action for declaratory judgment against landowners, seeking determination as to proper interpretation of lease's rent recalculation provision. The United States District Court for the District of Oregon, Anna J. Brown, J., 2002 WL 31974400, dismissed for lack of subject matter jurisdiction. Interest holders appealed. 

Holdings: The Court of Appeals, Trott, Circuit Judge, held that: 

(1) traditional ripeness standard is appropriate standard for determining ripeness of private party contract disputes in actions brought under Declaratory Judgment Act; 

(2) dispute was sufficiently immediate for district court to have jurisdiction to decide it; and 

(3) district court's failure to articulate its reasons for provisionally declining to exercise jurisdiction over action warranted remand.

Reversed and remanded.
· In the context of administrative actions and the prudential aspect of the ripeness doctrine, question of whether administrative action is ripe for adjudication requires the court to evaluate (1) the fitness of the issues for judicial decision, and (2) the hardship to the parties of withholding court consideration.

