District Courts

D.C. District Court

Cape Hatteras Access Preservation Alliance v. U.S. Dept. of Interior, 344 F.Supp.2d 108, 59 ERC 1686, 34 Envtl. L. Rep. 20,136, D.D.C., Nov 01, 2004.
Background: Two counties and business association brought action challenging designation of critical habitat for wintering piping plover by Fish and Wildlife Service (FWS) pursuant to Endangered Species Act (ESA). Environmental organizations that brought actions which prompted designation intervened as defendants. Parties cross-moved for summary judgment. 

Holdings: The District Court, Lamberth, J., held that: 

(1) plaintiffs had standing to bring action; 

(2) FWS acted reasonably in finding three areas were occupied by wintering piping plover; 

(3) in designating critical habitat, FWS could not designate areas upon which primary constituent elements (PCEs) would likely be found in the future; 

(4) critical habitat designation could not be supported under theory that statutory requirements for designation of unoccupied lands were satisfied; 

(5) FWS acted reasonably in using movable yet long-lasting lines, such as mean lower low water (MLLW) lines and vegetation lines, as boundaries for its critical habitat designation; 

(6) regulation's definition of adverse modification standard for triggering agency consultations was invalid; and 

(7) FWS was required to determine extent of impact of critical habitat designation in compliance with NEPA.

Motions granted in part and denied in part; final determination vacated and remanded in part.
· Scope of review under arbitrary and capricious standard of Administrative Procedure Act (APA) is narrow, and court is not to substitute its judgment for that of the agency; rather, agency action under review is entitled to a presumption of regularity.
· Burden of proof under arbitrary and capricious standard of Administrative Procedure Act (APA) is on the party challenging agency decision.

· Agencies must rely on facts in the record, and agency decisions must rationally relate to those facts.
· An agency's interpretation of its own regulation should be given Auer deference, under which agency's interpretation of own regulation controls unless plainly erroneous or inconsistent with the regulation.
· Auer deference to agency's interpretation of its own regulation is warranted only when the language of the regulation is ambiguous.
Indiana District Court

Educational Credit Management Corp. v. Barnes, 318 B.R. 482, 194 Ed. Law Rep. 284, S.D.Ind., Dec 15, 2004.
Background: Chapter 13 trustee objected to collection costs included in student loan creditor's proof of unsecured claim. 

Holdings: Following grant of motion for mandatory withdrawal of reference, 259 B.R. 328, the District Court, Barker, J., held that: 

(1) regulation promulgated by the Department of Education, which implemented statute requiring that additional charge be added to past-due guaranteed student loan debt in amount equal to "reasonable" costs of collection, by providing for imposition of flat rate percentage based on average costs of collection, was not arbitrary or capricious on its face; 

(2) regulation was not unconstitutional as applied to student loan borrower who had filed for Chapter 13 relief and whose loans had been assigned to the Educational Credit Management Corporation (ECMC) for collection; and 

(3) no conflict existed between federal regulations, pursuant to which the ECMC included in its proof of claim collection charges totaling 18.06% of unpaid principal and accrued interest on loans, and federal bankruptcy statute governing allowance of claims.

Objection overruled.
· Considerable deference is to be given to regulations implementing terms of statute, and challenging party must make compelling argument that Congress could only have intended that language of its legislation be interpreted in manner he is promoting.

Maine District Court


Associated Fisheries of Maine, Inc. v. Evans, 350 F.Supp.2d 247, D.Me., Dec 21, 2004.
Background: Fisheries association brought action against Secretary of Commerce, challenging validity of final rule amending Northeast Multispecies Fishery Management Plan. Parties cross-moved for summary judgment. 

Holding: The District Court, Singal, Chief Judge, held that challenge was mooted by superseding interim rule.

Defendant's motion granted.
· Changes to final regulations that are not in character with original scheme or logical outgrowth of public notice and comment should be remanded to agency for additional comment.

Circuit Courts
1st Circuit


Mukamusoni v. Ashcroft, 390 F.3d 110, 1st Cir., Dec 01, 2004.
Background: Alien petitioned for review of the decision of the Board of Immigration Appeals (BIA) denying her application for asylum, withholding of removal, and protection under Convention Against Torture (CAT). 

Holdings: The Court of Appeals, Lynch, Circuit Judge, held that: 

(1) BIA failed to take into account evidence in asylum applicant's affidavit; 

(2) BIA's determination that applicant did not provide sufficient corroborating evidence to support claim was not supported by substantial evidence; and 

(3) BIA's determination that applicant did not have subjective fear of persecution was not supported by substantial evidence.

Vacated and remanded.
· The legal conclusions of the Board of Immigration Appeals (BIA) are reviewed de novo, with appropriate deference to the agency's interpretation of the underlying statute in accordance with administrative law principles.
· A reviewing court must judge the propriety of administrative action solely by the grounds invoked by the agency.
7th Circuit


White v. Scibana, 390 F.3d 997, 7th Cir.(Wis.), Dec 02, 2004.
Background: Federal prisoner filed petition for habeas corpus, alleging that the Bureau of Prisons miscalculated his statutory good-time credit. The United States District Court for the Western District of Wisconsin, Barbara B. Crabb, Chief Judge, 314 F.Supp.2d 834, granted petition. Prison warden appealed. 

Holding: The Court of Appeals, Sykes, Circuit Judge, held that Court of Appeals would defer to regulation interpreting the good-time credit statute, promulgated by the Bureau of Prisons, which awarded the credit for each year served in prison, rather than each year of the sentence imposed.

Reversed.
· When an administrative agency interprets a statute it administers, judicial review is normally deferential.
· In interpreting a statute, a court, as well as an administrative agency, must give effect to the unambiguously expressed intent of Congress.
· If the statute is silent or ambiguous with respect to the specific issue, the question for the court, in determining whether to give deference to the administrative agency's interpretation of the statute, is whether the agency's interpretation is based on a permissible construction of the statute.
· Not all administrative agency interpretations of ambiguous statutes are entitled to full deference by a court; some are treated as persuasive only, based upon the form, content, circumstances, and reflected expertise of the interpretation.
· Full deference to an administrative agency's interpretation of a statute is limited to cases in which it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority, as when the agency engages in adjudication or notice-and-comment rulemaking.

9th Circuit

High Sierra Hikers Ass'n v. Blackwell, 390 F.3d 630, 4 Cal. Daily Op. Serv. 10,507, 2004 Daily Journal D.A.R. 14,278, 9th Cir.(Cal.), Dec 01, 2004.
Background: Nonprofit organizations dedicated to conservation, education, and wilderness protection brought action against United States Forest Service (USFS) seeking declaratory judgment and injunctive relief for management practices in John Muir and Ansel Adams wilderness areas. Case was transferred to magistrate judge pursuant to parties' stipulation and consent. The United States District Court for the Northern District of California, Elizabeth D. Laporte, United States Magistrate Judge, granted in part, and denied in part, parties' motions for summary judgment, 150 F.Supp.2d 1023, 2001 WL 1382176, and 2002 WL 240067. Appeal was taken. 

Holdings: Amending and superseding its earlier opinion on denial of rehearing, the Court of Appeals, Hug, Circuit Judge, held that: 

(1) organizations had standing under National Environmental Policy Act (NEPA) to challenge grant of certain special use permits, and calculation of certain trailhead limits; 

(2) USFS violated NEPA through issuance of multi-year special use permits, and one year renewals of already existing special use permits; 

(3) one year renewals of already existing special use permits were not allowable categorical exclusions outside purview of NEPA, and thus required issuance of environmental assessment (EA) or environmental impact statement (EIS); 

(4) district court did not abuse its discretion by issuing injunction against USFS with respect to its management practices in wilderness areas; 

(5) district court did not abuse its discretion by requiring USFS to complete cumulative impacts analysis of commercial packstock operators in wilderness areas by particular date; and 

(6) fact issues existed as to whether USFS commercial activity permits to packstock operations in wilderness areas violated requirements of Wilderness Act.

Affirmed in part, reversed in part, and remanded.
Huang v. Ashcroft, 390 F.3d 1118, 4 Cal. Daily Op. Serv. 10,681, 2004 Daily Journal D.A.R. 14,504, 9th Cir.(Cal.), Dec 07, 2004.
Background: Chinese national who was subject to final order of removal petitioned for writ of habeas corpus, on theory that he was entitled to protection under the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). The United States District Court for the Northern District of California, Martin J. Jenkins, J., denied petition based on alien's failure to exhaust his administrative remedies, and alien appealed. 

Holdings: The Court of Appeals, Rymer, Circuit Judge, held that: 

(1) all motions to reopen any proceedings that resulted in entry of final order of removal prior to March 22, 1999, in order to seek protection under the CAT, are subject to time limitation imposed by regulation implementing the CAT, without regard to form of protection, withholding of removal or deferral of removal, to which alien would be entitled if successful; and 

(2) as prudential matter, alien against whom final order of removal was entered prior to March 22, 1999 had to first exhaust his administrative remedies, by filing motion to reopen, as prerequisite to seeking such protection in habeas corpus petition filed with district court.

Affirmed.
· Factors that weigh in favor of requiring exhaustion of administrative remedies as prudential matter include: (1) whether agency's expertise makes agency consideration necessary to generate proper record and to reach proper decision; (2) whether relaxation of requirement would encourage deliberate bypass of administrative scheme; and (3) whether administrative review is likely to allow agency to correct its own mistakes and to preclude need for judicial review.

