District Courts

California District Court

U.S. v. Tenet Healthcare Corp., 343 F.Supp.2d 922, Med & Med GD (CCH) P 301,574, C.D.Cal., Nov 05, 2004.
Background: United States brought action against health care providers to recover Medicare overpayments resulting from alleged "upcoding" of claims. Providers moved to dismiss. 

Holdings: The District Court, Feess, J., held that: 

(1) Medicare Act's statutory and administrative scheme did not bar suit; 

(2) principles of administrative res judicata did not bar suit; and 

(3) Medicare Act did not preempt United States' common law claims.

Motion denied.
· Principles of administrative res judicata did not bar United States' action to recover overpayment of reimbursements to Medicare providers, despite providers' contention that initial reimbursement determinations at issue had become final under Medicare regulations, where government had uncovered evidence that its determinations were based on inaccurate and misleading claims submitted by providers.
Illinois District Court


Shawnee Trail Conservancy v. Nicholas, 343 F.Supp.2d 687, S.D.Ill., Jun 30, 2004.
Background: Groups or associations of outdoor enthusiasts and their members filed action to challenge the response of United States Forest Service to court's order affirming remand of the plan banning use of all-terrain vehicles and off-highway motorcycles (ATV/OHM) in national forest, to National Forest Management Act's (NFMA) travel planning requirements, to the agency's plan for the national forest, and to National Forest Roads and Trails Act's (NFRTA) trail maintenance requirements. Various environmental groups intervened. 

Holdings: Upon cross-motions for summary judgment, the District Court, Gilbert, J., held that: 

(1) outdoor enthusiasts had standing to raise some, but not all, claims; 

(2) organizations' general allegations in the complaint that their members used national forest and had concrete plans to do so in the future were not enough to establish Article III standing to bring lawsuit; 

(3) Forest Service's decision to postpone decisionmaking process regarding a ban on use of all-terrain vehicles and off-highway motorcycles (ATV/OHM) in national forest to a more convenient time and to a more comprehensive process was not a "final agency action" subject to review; 

(4) court order did not create a duty to act on part of Forest Service which was enforceable under Administrative Procedure Act (APA); 

(5) Forest Service's failure to annually review an off-road vehicle management plan that could not be implemented in light of a court order, while taking steps to create a new plan, did not constitute a genuine failure to act enforceable under APA; 

(6) Forest Service's marking of boundaries of restricted natural areas (NA), recording of the position of the markings, and recalculation of acreage figures did not constitute final agency action subject to review; and 

(7) outdoor enthusiasts' claim that Forest Service failed to maintain roads and trails within the national forest sufficiently to meet their safety and recreational needs was not subject to review since there was no allegation that the Forest Service had failed to carry out a discrete, mandatory, non-discretionary duty to act.

Defendant-intervenors' motion granted.
· To be reviewable under Administrative Procedure Act (APA), an agency action must be final and the plaintiff must have been adversely affected or aggrieved by that action.
· In order to be considered final for purposes of Administrative Procedure Act (APA), an agency action must (1) mark the consummation of an agency's decisionmaking process and (2) determine rights or obligations or have legal consequences.
· Non-final agency actions are not reviewable unless authorized by the substantive statute alleged to have been violated.
· A reviewing court must compel an agency to act if action has been unlawfully withheld or unreasonably delayed.

Circuit Courts
D.C. Circuit


Boca Airport, Inc. v. F.A.A., 389 F.3d 185, 363 U.S.App.D.C. 397, D.C.Cir., Nov 16, 2004.
Background: Fixed-base operator (FBO) that provided services at airport pursuant to lease with airport authority petitioned for review of Federal Aviation Administration (FAA) order upholding FAA Director's Determination finding that airport authority did not violate federal grant assurances by separately leasing parcel of airport land to third party for development. 

Holding: The Court of Appeals, Garland, Circuit Judge, held that authority's decision to lease parcel to third party did not violate federal requirements as established in an earlier proceeding challenging authority's earlier lease of parcel to FBO.

Petition denied.
· An agency's interpretation of its own precedent is entitled to deference by a reviewing court.

National Treasury Employees Union v. Federal Labor Relations Authority, 392 F.3d 498, 176 L.R.R.M. (BNA) 2278, 364 U.S.App.D.C. 128, D.C.Cir., Dec 17, 2004.
Background: Union petitioned for judicial review of decision of Federal Labor Relations Authority (FLRA), 59 F.L.R.A. 282, 2003 WL 22304612, which dismissed as untimely union's unfair labor practice complaint. 

Holding: The Court of Appeals, Sentelle, Circuit Judge, held that union's unfair labor practice charge was timely filed.

Petition granted; decision vacated and case remanded.
· Review of interpretation by Federal Labor Relations Authority (FLRA) of its own enabling statute is governed by two-step Chevron test, under which court is bound by Congress's pronouncement when Congress has spoken, ending court's inquiry, but when statute is silent or ambiguous with respect to specific issue, question for court is whether FLRA's answer is based on a permissible construction of statute.
3rd Circuit


Cunningham v. Railroad Retirement Bd., 392 F.3d 567, 3rd Cir., Dec 15, 2004.
Background: Claimant petitioned for review of decision of Railroad Retirement Board (RRB) denying her motion to reopen prior claim for unemployment and sickness insurance benefits following an untimely appeal. 

Holdings: The Court of Appeals, Fuentes, Circuit Judge, held that: 

(1) decision of the RRB not to reopen prior claim was not subject to review under the Railroad Unemployment Insurance Act (RUIA); 

(2) federal common law did not provide right to judicial review of decision; 

(3) claimant did not present colorable claim of due process violation entitling her to review; 

(4) decision was not reviewable under Administrative Procedure Act (APA); and 

(5) RRB did not waive jurisdictional requirement that claimant exhaust administrative remedies.

Petition dismissed.
· Court may review an administrative refusal to reopen when that refusal raises a colorable constitutional issue.

4th Circuit

Mining Energy, Inc. v. Director, Office Of Workers' Compensation Programs, 391 F.3d 571, 4th Cir., Dec 16, 2004.
Background: Employer sought review of decision of Benefits Review Board of the Department of Labor which affirmed an award of black lung benefits to former employee and survivor benefits to employee's spouse. 

Holding: The Court of Appeals, King, Circuit Judge, held that issuance of decision means filing with clerk of the Board.

Affirmed.
· A regulation that clarifies a statute's ambiguous use of a term, or explains how a provision operates, should be characterized as interpretive.
· While interpretive regulations are not entitled to the full arbitrary and capricious review set forth in Chevron, the courts, if Congress has not spoken on the precise question at issue, are to accord them considerable weight and uphold them if they implement the congressional mandate in a reasonable manner.

9th Circuit

Ana Intern., Inc. v. Way, 393 F.3d 886, 4 Cal. Daily Op. Serv. 11,037, 2004 Daily Journal D.A.R. 14,975, 9th Cir.(Or.), Dec 16, 2004.
Background: Alien and his employer sought judicial review of decision in which Immigration and Naturalization Service (INS) revoked its prior approval of alien's petition for immigrant worker visa. The United States District Court for the District of Oregon, Anna J. Brown, J., 242 F.Supp.2d 906, dismissed for lack of subject matter jurisdiction. Alien and employer appealed. 

Holdings: The Court of Appeals, Goodwin, Circuit Judge, held that: 

(1) jurisdiction-stripping provision of Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) governed issue of whether decision to revoke visa was subject to judicial review, and 

(2) whether approval of alien's visa petition was properly revoked was subject to judicial review.

Reversed and remanded.
· Default rule is that agency actions are reviewable under federal question jurisdiction, even if no statute specifically authorizes judicial review.
· Operation of provision of Administrative Procedure Act (APA) foreclosing judicial review when agency action is committed to agency discretion by law is narrowly limited to rare instances in which statutes are drawn in such broad terms that, in a given case, there is no law to apply; moreover, the applicable law may be derived from agency practice, thereby narrowing the class of disputes rendered unreviewable.

10th Circuit


Cherokee Nation Of Oklahoma v. Norton, 389 F.3d 1074, 10th Cir.(Okla.), Nov 16, 2004.
Background: Cherokee Nation of Oklahoma brought action challenging decision of Department of the Interior (DOI) to recognize Delaware Tribe of Indians as tribal entity separate form Cherokee Nation. Following remand, 117 F.3d 1489, and transfer to the United States District Court for the Northern District of Oklahoma, the District Court, Sven Erik Holmes, Chief Judge, 241 F.Supp.2d 1368, sustained DOI's decision. Cherokee Nation appealed. 

Holdings: The Court of Appeals, Baldock, Circuit Judge, held that: 

(1) DOI's decision violated Federally Recognized Indian Tribe List Act, and 

(2) DOI's decision was arbitrary and capricious.

Reversed.
· The Court of Appeals affords no particular deference to a district court's review of an agency's action; the Court of Appeals' review of the administrative record pertaining to the challenged action is independent.
· The Administrative Procedure Act (APA) requires an agency to articulate a satisfactory explanation for its action.
· Agency action must be upheld, if at all, on the basis the agency articulated.
· Although the arbitrary and capricious standard of the Administrative Procedure Act (APA) is ordinarily a deferential one, such deference is not unfettered nor always due.
· Agencies, like courts, must follow Supreme Court decisions and congressional acts.
· Agencies must follow their own rules and regulations.

