District Courts

Alabama District Court


Matthews v. Brownlee, 347 F.Supp.2d 1163, M.D.Ala., Mar 24, 2004.
Background: Army employee brought action against the Secretary of the United States Army in his official capacity, asserting claims under Title VII for discrimination on basis of race, and continued reprisal due to a hostile work environment and retaliation. Secretary moved for summary judgment. 

Holding: The District Court, McPherson, United States Magistrate Judge, held that employee failed to exhaust her administrative remedy.

Motion granted.
· When a plaintiff has a choice of fora in which to appeal a final agency decision, i.e., either the courts or an administrative agency, and the plaintiff chooses the administrative review process, the plaintiff is required to exhaust the administrative review process.

D.C. District Court


Doe v. Rumsfeld, 341 F.Supp.2d 1, D.D.C., Oct 27, 2004.
Background: Military personnel and civilian contract employees of Department of Defense (DoD) who had submitted or had been instructed to submit to anthrax vaccine adsorbed (AVA) without their consent, brought action challenging the Food and Drug Administration's (FDA) determination that AVA was licensed for purposes of combating inhalation anthrax, and moved for summary judgment. 

Holdings: Government filed cross motion for summary judgment. the District Court, Sullivan, J., held that: 

(1) FDA failed to provide meaningful opportunity to comment on its determination regarding AVA, as required by its own regulations, and 

(2) vacatur was appropriate remedy in light of prejudice suffered due to FDA's procedural violation.

Plaintiffs' motion granted.
· Standard of review for agency action is highly deferential; ordinary deference may be heightened even further in cases involving scientific or technical decisions.
· While final agency rule need not be identical to original proposed rule, test is whether final rule is logical outgrowth of proposed rule; if new round of notice and comment would provide first opportunity for interested parties to offer comments that could persuade agency to modify its rule, then final rule is not logical outgrowth.
· While vacatur is normal remedy for Administrative Procedure Act (APA) violation, plaintiff must show prejudice from agency's procedural violation.
· For plaintiff to establish that it suffered prejudice, as would warrant vacatur of final agency rule on ground that it is not logical outgrowth of proposed rule, plaintiff generally must show (1) that, had proper notice been provided, plaintiff would have submitted additional, different comments that could have invalidated rationale for revised rule, or (2) that agency has entirely failed to comply with notice-and-comment requirements, and agency has offered no persuasive evidence that possible objections to its final rules have been given sufficient consideration.

Minnesota District Court


Knish v. Stine, 347 F.Supp.2d 682, D.Minn., Nov 24, 2004.
Background: Prisoner who had previously filed habeas petition challenging policy of the Bureau of Prisons (BOP) not to place federal prisoners in halfway houses prior to last ten percent of their sentences moved to alter or amend order dismissing his petition on jurisdictional grounds. 

Holdings: The District Court, Davis, J., held that: 

(1) intervening decision of the Eighth Circuit Court of Appeals, granting habeas relief on nearly identical challenge, was appropriate ground for district court to modify its earlier judgment; and 

(2) statute providing that "Bureau of Prisons shall, to the extent practicable, assure that a prisoner serving a term of imprisonment spends a reasonable part, not to exceed six months, of the last ten per centum of the term to be served under conditions that will afford the prisoner a reasonable opportunity to adjust to and prepare for the prisoner's re-entry into the community" does not limit Bureau of Prison's (BOP) discretion to transfer prisoners to community confinement at any time during their incarceration.

Granted.
· First question court must ask in reviewing agency's construction of statute that it administers is whether Congress has directly spoken to precise question at issue, and if intent of Congress is clear, then that is end of the matter.
· Appropriate degree of deference that court should give to agency's construction of statute that it administers is a respect proportional to its power to persuade.

New York District Court


Barna v. Morgan, 341 F.Supp.2d 164, N.D.N.Y., Oct 01, 2004.
Background: Terminated employee sued former employer and individual employees alleging national-origin discrimination, asserting claims under Title VII against employer and under § 1981 against both employer and employees. Defendants moved for summary judgment. 

Holdings: The District Court, Hurd, J., held that: 

(1) untimely second amended complaint did not relate back to timely original complaint, given fact that original complaint did not allege Title VII claim or name employer; 

(2) first amended complaint could not serve as notice of original complaint since it was not served; and 

(3) state agency's finding of no probable cause was res judicata as to § 1981 claim.

Motions granted.
· Employee had had adequate opportunity to litigate his national-origin discrimination claim against employer before state anti-discrimination agency, and thus agency's finding of no probable cause was res judicata as to his § 1981 action against employer and individual employees; agency had contacted employee twice with copy of employer's response, informing employee of need to timely respond and that he was entitled to submit additional materials, but employee had failed to respond.
· State agency's resolution of factual issues adverse to complainant bars § 1981 action if: (1) state agency was acting in judicial capacity; (2) disputed issues of fact were properly before agency and parties were given adequate opportunity to litigate them; and (3) state's courts would give agency's fact-finding determinations preclusive effect.

Puerto Rico District Court

Instituto De Education Universal, Inc. v. U.S. Dept. of Educ., 341 F.Supp.2d 74, 193 Ed. Law Rep. 436, D.Puerto Rico, Oct 26, 2004.
Background: Private post-secondary higher education institution brought suit, challenging certain actions taken the U.S. Department of Education (USDE) and the Secretary of Education to obtain reimbursement for federal funds allegedly received erroneously by institution under Pell Grant program. The parties filed cross-motions for summary judgment. 

Holdings: The District Court, Acosta, J., held that: 

(1) Department's interpretation and enforcement of regulation revising definition of a clock hour for purposes of determining the total amount of a student's Pell Grant was not arbitrary and capricious; 

(2) by revising definition of a "clock hour" for purposes of measuring Pell Grant eligibility, Secretary did nothing to restrict or control institution's curriculum in violation of federal statute; 

(3) even if Department retroactively enforced regulation revising definition of a clock hour for a brief period of time, it did not result in a manifest injustice to institution; and 

(4) evidence supported Department 's conclusion that institution routinely violated the three-day requirement over a three-year period by consistently requesting and receiving Pell Grant funds in excess of the amount it would credit to student accounts.

Defendants' motion granted.
· Inquiry as to propriety of an administrative action is ultimately narrow and limited to whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment; court is not empowered to substitute its judgment for that of the agency, and, judicial review of administrative actions should be highly deferential to the agency.
· When conflicting views are expressed, an agency must have discretion to rely on the reasonable opinions of its own qualified experts, even if, as an original matter, a court might find contrary views more persuasive.
· An agency's interpretation of its own regulations is of controlling weight unless it is plainly erroneous or inconsistent with the regulation.
· Administrative tribunals necessarily have discretion to limit the evidence admitted and the witness testimony received.
· There is nothing arbitrary and capricious about enforcing new regulatory language prospectively, in a manner that differs from the way in which different language was previously enforced.
· In Administrative Procedure Act(APA) cases, focal point for judicial review should be the administrative record already in existence, not some new record made initially in the reviewing court.

Utah. District Court

American Bankers Ass'n v. National Credit Union Admin., 347 F.Supp.2d 1061, D.Utah, Dec 08, 2004.
Background: Banking association petitioned for judicial notice and requested invalidation of action by National Credit Union Administration (NCUA). 

Holdings: The District Court, Kimball, J., held that: 

(1) supplementation of record on appeal of informal federal administrative decision, and taking judicial notice of particular materials, was warranted, and 

(2) NCUA failed to recognize and critically assess size of community it analyzed as "local."

Petition and request granted.
· Where district court reviews agency action to determine whether it is supported by substantial evidence, court must engage in plenary review of record as it existed before agency.
· Informal agency action will be set aside by a reviewing court if the action fails to meet statutory, procedural, or constitutional requirements or if it was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.
· The duty of a court reviewing agency action under the arbitrary and capricious standard is to ascertain whether the agency examined the relevant data and articulated a rational connection between the facts found and the decision made.
· Because the arbitrary and capricious standard focuses on the rationality of an agency's decision-making process rather than on the rationality of the actual decision, an agency's action must be upheld, if at all, on the basis articulated by the agency itself; if the agency has failed to provide a reasoned explanation for its action, or if limitations in the administrative record make it impossible to conclude the action was the product of reasoned decision-making, the reviewing court may supplement the record or remand the case to the agency for further proceedings.
· Reviews of agency action in the district courts must be processed as appeals.
· Supplementation of the administrative record may only be allowed if the party can establish that: (1) the agency action is not adequately explained and cannot be reviewed properly without considering the cited materials; (2) the record is deficient because the agency ignored relevant factors it should have considered in making its decision; (3) the agency considered factors that were left out of the formal record; (4) the case is so complex and the record so unclear that the reviewing court needs more evidence to enable it to understand the issues; or (5) evidence coming into existence after the agency acted demonstrates the actions were right or wrong.
Circuit Courts
D.C. Circuit

Midwest Independent Transmission System Operator, Inc. v. F.E.R.C., 388 F.3d 903, 363 U.S.App.D.C. 382, D.C.Cir., Nov 12, 2004.
Background: Transmission providers filed petitions for review of orders of the Federal Energy Regulatory Commission (FERC) denying their challenge to FERC's practice of basing its annual charges to public utilities on the volume of electricity they transmit, 2003 WL 1866399, and denying their petition for rehearing, 2003 WL 21690777. 

Holdings: The Court of Appeals, Tatel, Circuit Judge, held that: 

(1) the Court of Appeals had jurisdiction to review the matter pursuant to the direct review provision of the Federal Power Act (FPA); 

(2) because plaintiffs' "changed circumstances" argument was absent from their rulemaking petition and their petition for rehearing, the Court of Appeals could not consider that argument; 

(3) plaintiffs failed to demonstrate that FERC shifted its regulatory focus from transmission to sales so as to undermine the factual basis of its prior order and warrant a new rule; and 

(4) FERC adequately explained its denial of plaintiffs' petitions.

Review denied.
· Court of Appeals orders agency rulemaking only in the rarest and most compelling of circumstances.
· Court of Appeals may consider petitions filed directly in that court only if Congress has provided for initial review in the Courts of Appeals; otherwise, parties challenging agency action must first seek relief in the district court, proceeding to the Court of Appeals only on appeal, a procedure termed "nonstatutory review."
· Absent a firm indication that Congress intended to locate initial Administrative Procedure Act (APA) review of agency action in the district courts, the Court of Appeals would not presume that Congress intended to depart from the sound policy of placing initial APA review in the Courts of Appeals.
· As the parameters of the "arbitrary and capricious" standard will vary with the context of the case, the Court of Appeals' review of agency action is particularly deferential when the agency's determination is essentially a legislative one.
· Court of Appeals will overturn an agency's decision not to initiate a rulemaking only for compelling cause, such as plain error of law or a fundamental change in the factual premises previously considered by the agency.
· Court of Appeals is particularly reluctant to compel agency rulemaking when the interests at stake are primarily economic; consequently, those cases reversing rulemaking denials have typically involved grave health and safety problems for the intended beneficiaries of the statutory scheme, presenting facts urgently warranting remedial rules.
· Court of Appeals must defer to an agency's reasoned view of whether circumstances have changed sufficiently to justify a regulatory change, and the court's deference must be all the greater when the agency itself controls the circumstances in question.
11th Circuit

Antipova v. U.S. Atty. Gen., 392 F.3d 1259, 18 Fla. L. Weekly Fed. C 100, 11th Cir., Dec 07, 2004.
Background: Applicant, a Jewish Russian national, petitioned for review of decision of Board of Immigration Appeals (BIA), Doc. Nos. A78-602-857, A78-602-858, affirming denial of request for withholding of removal. 

Holding: The Court of Appeals, Barkett, Circuit Judge, held that Immigration Judge (IJ) failed to follow regulations when he failed to make any finding regarding whether applicant suffered past persecution, and instead determined that many of the alleged acts of persecution alleged by applicant occurred because applicant "advertised" that she was practicing Judaism.

Vacated and remanded.
· The Court of Appeals reviews an agency's statutory interpretation of its laws and regulations de novo, but defers to the agency's interpretation if it is reasonable and does not contradict the clear intent of Congress.

