District Courts

Colorado District Court

Cytrynbaum v. Employee Retirement Plan of Amoco Corp. and Participating Companies, 338 F.Supp.2d 1187, 33 Employee Benefits Cas. 2777, D.Colo., Sep 28, 2004.
Background: Employee brought action under Employee Retirement Income Security Act (ERISA) against administrator of her employee benefit plan after her employment was terminated, claiming that she was entitled to a lump sum distribution of vested retirement benefits and extended medical insurance coverage. Parties filed cross-motions for summary judgment. 

Holdings: The District Court, Kane, J., held that: 

(1) employee was not entitled to elect and receive her retirement benefits in a lump sum payment; 

(2) employee's failure to exhaust administrative remedies with regard to her claim that she was entitled to continuing medical coverage barred her ERISA claim seeking such coverage; and 

(3) administrator's failure to timely respond to employee's requests for plan documents did not warrant imposition of penalty under ERISA.

Ordered accordingly. 
· Futility exception to the exhaustion doctrine is limited to those instances where resort to administrative remedies would be clearly useless.
D.C. District Court

Brendsel v. Office of Federal Housing Enterprise Oversight, 339 F.Supp.2d 52, 34 Employee Benefits Cas. 1319, D.D.C., Aug 30, 2004.
Background: Former Chief Executive Officer (CEO) of Federal Home Loan Mortgage Corporation (FHLMC) brought action for declaratory and injunctive relief against Office of Federal Housing Enterprise Oversight (OFHEO), challenging OFHEO's order requiring FHLMC to freeze employment benefits and assets payable to CEO pending outcome of administrative hearings into his conduct. Former CEO moved for preliminary injunction, and OFHEO moved to dismiss. 

Holdings: The District Court, Leon, J., held that: 

(1) District Court had jurisdiction over action, and 

(2) OFHEO did not have authority to create prejudgment attachment on former CEO's compensation.

Former CEO's motion granted; OFHEO's motion denied.
· In the context of review of an agency decision, the ripeness analysis requires the balancing of factors such as whether the issue presented is a purely legal one, whether consideration of that issue would benefit from a more concrete setting, and whether the agency's action is sufficiently final.
· Administrative agencies are vested only with the authority given to them by Congress.
· The scope of an agency's implied authority cannot exceed that of the express authority from which it flows.
PDK Labs Inc. v. Ashcroft, 338 F.Supp.2d 1, D.D.C., Aug 27, 2004.
Background: Manufacturer of over-the-counter pharmaceuticals sued Drug Enforcement Administration (DEA), challenging refusal to allow importation of chemical ephedrine when manufacturer was domestic customer. The District Court, 134 F. Supp.2d 24, issued preliminary injunction prohibiting DEA from barring future imports without complying with procedures mandated in Chemical Diversion and Trafficking Act (CDTA). Parties moved and cross moved for summary judgment. 

Holdings: The District Court, Kennedy, Jr., J., held that: 

(1) law of case doctrine precluded renewal of claim that manufacturer lacked standing to bring action; 

(2) DEA violated Administrative Procedure Act (APA) and CDTA by adopting informal procedure for importation approvals circumventing procedural safeguards of CDTA; 

(3) DEA also violated due process clause; 

(4) DEA engaged in "final action," reviewable under APA in advising against sales to manufacturer; 

(5) DEA exceeded its statutory authority by in effect warning domestic sellers not to sell ephedrine to manufacturer; and 

(6) DEA violated due process rights of manufacturer through warning.

Judgment for manufacturer.
· In determining whether administrative agency has taken "final action", reviewable under Administrative Procedure Act (APA), key issue is whether agency's position is definitive and has direct and immediate effect on day to day business of party challenging agency.

Montana District Court

Forest Service Employees For Environmental Ethics v. U.S. Forest Service, 338 F.Supp.2d 1135, D.Mont., Sep 28, 2004.
Background: Forest advocacy group brought action against United States Forest Service (USFS), challenging agency's decision to outsource work performed by Content Analysis Team (CAT). Advocacy group moved for preliminary injunction, and USFS moved for dismissal. 

Holdings: The District Court, Molloy, Chief Judge, held that: 

(1) action was not bid protest issue; 

(2) group's members failed to allege injury in fact under Department of Interior appropriations act; and 

(3) members failed to allege injury under Federal Activities Inventory Reform Act (FAIR).

Plaintiff's motion denied; defendant's motion granted.
· Mere interest in problem, no matter how longstanding and no matter how qualified organization is in evaluating problem, is not sufficient by itself to render organization "adversely affected" or "aggrieved" within meaning of Administrative Procedure Act (APA), for purpose of establishing standing.

Circuit Courts
1st Circuit


U.S. v. Lachman, 387 F.3d 42, 1st Cir.(Mass.), Oct 25, 2004.
Background: Defendants convicted of violating Export Administration Act (EAA) moved for new trial or judgment notwithstanding verdict. The United States District Court for the District of Massachusetts, Douglas P. Woodlock, J., 278 F.Supp.2d 68, granted motion for judgment notwithstanding verdict. Government appealed. 

Holdings: The Court of Appeals, Dyk, Circuit Judge, held that: 

(1) court had jurisdiction to hear appeal, and 

(2) term "specially designed" was not unconstitutionally vague.

Vacated and remanded.
· Court of Appeals construes regulation in light of congressional objectives of its underlying statute.
Ymeri v. Ashcroft, 387 F.3d 12, 1st Cir., Oct 20, 2004.
Background: Aliens filed petition for review of the Board of Immigration Appeals' (BIA) order of removal. 

Holdings: The Court of Appeals, John R. Gibson, Senior Circuit Judge, held that: 

(1) substantial evidence supported finding that aliens presented fraudulent passports to immigration officials; 

(2) abuse of transit without visa program warranted permanent disbarment; and 

(3) substantial evidence supported immigration judge's finding that alien was not credible.

Petition denied.
· Reviewing court must judge action of administrative agency based only on reasoning provided by agency, not based on substitute grounds court constructs itself to salvage agency's action.
2nd Circuit


U.S. v. Sosa, 387 F.3d 131, 2nd Cir.(N.Y.), Oct 21, 2004.
Background: Defendant was convicted in the United States District Court for the Eastern District of New York, Edward R. Korman, Chief Judge, of illegal reentry into United States after deportation. Defendant appealed. 

Holdings: The Court of Appeals, Winter, Circuit Judge, held that: 

(1) alien's failure to administratively exhaust underlying deportation order did not preclude collateral attack upon that order; 

(2) alien was deemed to have been denied opportunity for judicial review of underlying deportation order; and 

(3) district court was required to consider whether alien was prejudiced by immigration judge's fundamental procedural error in underlying deportation proceeding of failing to inform alien of his right to seek discretionary waiver.

Vacated and remanded.
· When an administrative order is relied upon as an element of a criminal charge, a criminal defendant must have been afforded an opportunity for judicial review of the order for that element of the crime to be proven.

3rd Circuit


Smriko v. Ashcroft, 387 F.3d 279, 3rd Cir., Oct 26, 2004.
Background: Alien petitioned for review of the decision of the Board of Immigration Appeals (BIA) which summarily affirmed the decision of the Immigration Judge (IJ) denying alien's motion to terminate removal proceedings. 

Holdings: The Court of Appeals, Stapleton, Circuit Judge, held that: 

(1) BIA acted arbitrarily and capriciously by issuing affirmance without opinion requiring remand; 

(2) alien was convicted of a crime of moral turpitude; and 

(3) Court of Appeals had jurisdiction to review challenged application of streamlining regulations.

Petition granted and remanded.
· When interpreting a statute, if the intent of Congress is clear, the court, as well as an agency, must give effect to the unambiguously expressed intent of Congress.
· Administrative Procedure Act (APA) makes it clear that judicial review is not to be had in those rare circumstances where the relevant law is drawn so that a court would have no meaningful standard against which to judge an agency's exercise of discretion.
· The Court of Appeals is required to accord Chevron deference to the Board of Immigration Appeals (BIA) as it gives ambiguous statutory terms concrete meaning through a process of case-by-case adjudication.

7th Circuit
Kay v. Ashcroft, 387 F.3d 664, 7th Cir., Oct 29, 2004.
Background: Alien sought review of order of Board of Immigration Appeals (BIA) denying his motions to reopen proceedings in which he was found removable in absentia. 

Holdings: The Court of Appeals, Williams, Circuit Judge, held that: 

(1) alien did not show exceptional circumstances to support reopening for consideration of his asylum or withholding of removal applications; 

(2) alien's motion to reopen regarding relief under Convention Against Torture (CAT) was timely; and 

(3) BIA failed to provide reasoned basis for its denial on merits.

Reversed and remanded.
· Generally, an agency's interpretation of its regulations is entitled to due deference; however, when the agency's interpretation contravenes the plain language of the regulation, congressional intent trumps.
9th Circuit

City of Sausalito v. O'Neill, 386 F.3d 1186, 59 ERC 1304, 34 Envtl. L. Rep. 20,121, 4 Cal. Daily Op. Serv. 9334, 2004 Daily Journal D.A.R. 12,799, 9th Cir.(Cal.), Oct 20, 2004.
Background: City brought action against National Park Service (NPS) and others, claiming that final environmental impact statement (FEIS) for future use of former military base violated National Environmental Policy Act (NEPA), Endangered Species Act (ESA), the Administrative Procedure Act (APA), and other laws. The United States District Court for the Northern District of California, Elizabeth D. LaPorte, United States Magistrate Judge, 211 F.Supp.2d 1175, granted summary judgment in favor of defendants, and city appealed. 

Holdings: The Court of Appeals, William A. Fletcher, Circuit Judge, held that: 

(1) city had standing to sue under statutes it sought to enforce; 

(2) FEIS drafted by NPS considered a reasonable range of alternatives, as required by NEPA; 

(3) NPS took requisite "hard look" at potential environmental and wildlife impacts resulting from plan; 

(4) NPS complied with ESA's biological assessment requirement; but 

(5) NPS's consistency determination was based on an improper ground under the Coastal Zone Management Act (CZMA); and 

(6) Migratory Bird Treaty Act did not prohibit NPS from cutting down migratory birds' nesting trees.

Affirmed in part, reversed in part, and remanded.
· As a municipal corporation, city qualified as a "person" under section of Administrative Procedure Act which provides that any "person adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof."
· To establish standing to challenge federal administrative action under the Administrative Procedure Act, plaintiffs need only show that their interests fall within the general policy of the underlying statute, such that interpretations of the statute's provisions or scope could directly affect them.
· An agency's action is arbitrary and capricious, under the Administrative Procedure Act, if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.
· While courts must be searching and careful in their inquiry under arbitrary and capricious standard of the Administrative Procedure Act, they may not substitute their own judgment for that of the agency.
· Under arbitrary and capricious standard of the Administrative Procedure Act, when a court reviews an agency action involving primarily issues of fact, and when analysis of the relevant documents requires a high level of technical expertise, courts must defer to the informed discretion of the responsible federal agencies.

10th Circuit


Tsegay v. Ashcroft, 386 F.3d 1347, 10th Cir., Oct 26, 2004.
Background: Alien petitioned for judicial review of procedural decision by the Board of Immigration Appeals (BIA) to affirm, without opinion, an immigration judge's denial of her application for asylum. 

Holdings: The Court of Appeals, Tymkovich, Circuit Judge, held that: 

(1) BIA's decision did not violate alien's Fifth Amendment right to due process by allegedly depriving her of individualized, reasoned agency decision; 

(2) decision was not in nature of "final order of removal," such as the Court of Appeals had jurisdiction to review under provision of the Immigration and Nationality Act (INA); and 

(3) decision fell squarely within category of decisions committed to the BIA's discretion, so as not to be reviewable under review provision of the Administrative Procedure Act (APA).

Dismissed.
· Court of Appeals, as court of limited subject matter jurisdiction, may review administrative agency decisions only as provided by acts of Congress.
· Whether decision is committed to agency discretion by law, so as not to be reviewable under review provision of the Administrative Procedure Act (APA), is determined not only from statute's express language, but also from structure of statutory scheme, its objectives, its legislative history and nature of administrative action involved.
· Absent showing of substantial prejudice to complaining party, Court of Appeals' review of agency's procedural decision is always circumscribed, where procedural rule is designed primarily to benefit agency carrying out its functions, rather than intended primarily to confer important procedural benefits on individuals.
· Agencies have discretion to develop case management techniques that make best use of their limited resources.

